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Thb Webtekn Union Telegraph Compant v. The TJnioh 
Pacifio Eailwat Company. 

{Circuit Court, D. Kanm». June 30, 1880.) 

1. Pleaping — CoEPORATioN. — An averment in a pleading that a corpora- 

tion had power to exécute a contract, must be taken to mean tliat it 
had such power by virtue of the law of its being. 

2. Pacific Kaimoad Btstbm— Act of Congbbss, Jult 12, 1862. — Tlie 

several state lailway corporations incorporated into the Pacific rail- 
road System by the act of congress chartering the Union Pacific Rail- 
road Company, approved July 12, 1862, and which were authorized to 
construet branches, and received aid from the United Btatea, are sub- 
ject to the terms and conditions imposed by said act of congress. 

3. Same— Telegraph Franchise — The Union Pacific Railroad Company 

is wjthout authority to alienate its telegraph franchise, or any prop- 
erty necessary to the performance by it of the duties imposed by law. 

4. Samb— Same— Act op Congbess, Jult 2, 1864, } 4. — But the fourth 

section of the act of July 2, 1864, authorizes said Union Pacific Rail- 
road Company, or any Company authorized to construet a branch of 
the Union Pacific Railroad, to Iranafer to the United States Telegraph 
Company, or its successor, the right to construet and operate the Une 
of telegraph required by the Union Pacific Railroad charter to be con- 
structed and operated. 
v,3,iio.l— 1 



2 FEDERAL BEFOBTEB. 

8. OoirrBACT — Public Pomct. — A provision in a eontract between a tele- 
grapb companjr and a railroad Company, to the e&ect that the telegraph 
Company will transmit the family, private and social messages of tha 
executive offlcers of the railroad company free, is against public poU 
icy, and immoral, and taints the entire eontract, so that a court of 
equity will not enforce it, or grant any relief to a party claiming 
under it. 

Demurrer to Bill. 

C. Beckwith, Williams dt Thompson, Geo, R. Peck and W. 
G. Webh, for complainants. 

J. P. Vsher and Everest é Waggener, for défendant. 

MoCbary, C. J. The bill sets forth a eontract in writing 
entered into between plaintiff and the Union Pacific Eailway 
Company, Eastem Division, of date October 1, 1866, "whereby 
the plaintiff, under certain terms and conditions, was to con- 
strùct, maintain and operate a line of telegraph along the 
Une and upon the right of way of said railway company. 

The bill avers that the parties to said eontract are, and 
were at the time of the exécution thereof, existing corpora- 
tions, with power and authority to make and enter into said 
eontract. The Kansas Pacific Eailway Company was the 
successor of said Union Pacific Eailway Company, Eastern 
Division, and the Union Pacific Eailway Company is the suc- 
cessor of the former. It is averred that by the terms of said 
eontract it was agreed that plaintiff should hâve the right to 
add as many wires to said line established as should be neces- 
sary for the transmission of its own business, without inter. 
ference with the working of the wire which, by tKe terms of 
the eontract, was reserved for the use of the railway com- 
pany. 

The plaintiff further allèges that on the tenth day of Feb- 
ruary, 1880, it became and was necessary for the transmis- 
sion of its business to add another wire to said telegraph 
line, between Wyandotte and Erookville, and tiiat for that 
purpose it proeure'd the necessary materials, and demanded 
of the railway company permission to erect said additional 
wire, which was refused; and it is alleged that the several 
défendants hâve confederated and combined together, and by 
force and threats hâve prevented plaintiff from putting up 
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Baid additional wire, and that they still prevent the same, 
and threaten to prevent the same hereafter. It is further 
alleged that défendants are about, by force and against plain- 
tiff's will, to eut the wires used on plaintiff's said line of tel- 
egraph. The prayer of the Bill is as follows: "PlaintifF 
prays the court to enjoin and restrain the défendants, and 
each and every of them, by whatever name they or either of 
them may be known, from interfering with plaintiff's right to 
add any additional wires necessary for the transaction of 
its business over said line of telegraph, on said pôles along 
and on said railroad line ; and plaintiff prays thé court to 
enjoin ail the servants, agents and employés of défendants, 
and each of them, from in any way preventing plaintiff, its 
servants, agents or employés, putting up such additional 
wires as may be necessary for plaintiff's business. Plaintiff 
prays the court to enjoin and restrain the défendants, each 
and every one of them, from cutting any wires heretofore 
used by the plaintiff under said contract, and running the 
same, or any of them, into the office or offices of défendants, 
or any of them, and thereby depriving plaintiff, either per- 
manently or temporarily, of the said wires, or any of them. 
Plaintiff prays the court to enjoin and restrain temporarily 
défendants, and each and ail of them, their servants, agents 
and employés, from cutting said wires, or any of them, and 
from preventing, or in any way or manner whatsoever ob- 
structing or hindering, plaintiff, its agents, servants, and em- 
ployés, from adding such other wire to said pôles as may be 
necessary, and from running said wires, or any of them, into 
thé office or offices of the défendants, or either of them, dif- 
férent from what they now are. And plaintiff prays the court 
to continue such temporary injunction until the final hearing 
of this cause, and that at such final hearing such injunctions 
be made perpétuai. And plaintiff prays for such other and 
further relief as may, under the facts and circumstances- of 
the case, be deemed proper and équitable, and for costs." 

The défendant the Kansas Pacific Eailway Company de- 
murs to the bill upon the ground that it does' not state factS 
sufficient to constitute any cause of action. The contention 
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of the défendant is that it appears from the face of the bill 
that the Union Paciflo Eailway Company, Eastern Division, 
had no power or authority to enter into the contract in ques- 
tion, and that the samè appears to be against the statute, 
contrary to public policy, and void. 

1. Although the bill avers that the railway company had 
povrer to enter into the contract in controversy, it must be 
assumed that by this allégation the complainant intended to 
eay that by virtue of the law of ita being it had such power; 
and it is, therefore, necessary to look into the statutes under 
which it was organized, and by which its powers -were defmed 
Rndlimited. A corporation can possess such powers only as 
are expressly conferred by statute, or incidental to its express 
powers. 

2. It is conceded that the Kansas Paciiic Eailway Company, 
Eastern Division, was originally chartered by an act of the 
législature of Kansas as the"Leavenworth, Pawnee & Western 
Eailroad Company," and had, by virtue of its state charter, 
authority to make the contract in question; but it is insisted 
that, by aecepting the terms of the act of congress makingit a 
branch of the Union Paciûo Eailroad, it became subject to 
the laws of the United States relating to that road and ita 
branches, and was thereby disabled from making such a con- 
tract. By section 9 of the act known as the original Pacific 
Railroad Act, approved July 1, 1862, it was provided that 
the Leavenworth, Pawnee & Western Eailroad of Kansas 
might construct a railroad and telegraph ' line over a pre- 
scribed route, "upon the same terms and conditions, in ail 
respects, as are provided in this act for the construction of 
the railroad and telegraph lines just mentioned." 

By other provisions of the act, and by its amendments, 
large subsidies were bestowed upon the companies building 
the branches, as well as upon the company which was to 
build the main line. I am of the opinion that by aecepting 
the terms of the acts of congress, and receiving its benefits, 
the Leavenworth, Pawnee & Western Eailroad Company be- 
came subject te ail the terms and conditions imposed by'thosa 
jacts, and that neither it nor its Buccessors could enter into a 
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contract not authorized thereby, anything in the original 
state charter to the contrary notwithstanding. 

3. This brings me to the question whether the contract set 
ont in the bill was authorized by the charter of the Union 
Pacific Eailroad Company, and its amendments. I bave 
recently had occasion to consider the proper construction of 
those acts, and the powers of the companies authorized to 
construct and operate lines of railroad and telegraph under 
them, and the conclusion reached was that the Union Pacific 
Eailway Company was not authorized to alienate its tele- 
graph franchise, or any property nscessary to the performance 
by it of the duties imposed by those acts. Telegraph Co. v. 
Railrpad Co. 1 Fed. Eep. 745. 

The contract now before me provides not merely for grant- 
ing to the telegraph company the right of way along the line 
of the railway, but it also provides that the railway company 
Bhall do no commercial or paid telegraph business from any 
station where the telegraph company shall hâve an office, 
without the consent of the latter. This, in my judgment, 
amounts to an aliénation of the right to transact business 
for the public generally for pay, as a telegraph company, and 
that right is the most valuable part of the franchise of a tel- 
egraph company. It follows that the contract is beyond the 
power of the railway company, unless the authority to make 
it can be derived from the act of 1864, which will next be 
considered. 

4. The fourth section of an act "for increased facilities for 
telegraph communication between the Atlantic and Pacific 
states and the territory of Idaho," approved July 2, 1864, is 
as follows : 

"Andbe it furtker enacted, that the several railroad compa- 
nies authorized by acts of congress of July 1, 1862, are au- 
thorized to enter into arrangements with the United States 
Telegraph Company so that the line of telegraph between the 
Missouri river and San Francisco may be made upon and 
along the line of said railroad and branches as fast as said 
roads and branches are built; and if said arrangements be 
entered into, and the transfer of said telegraph line be made 
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in accordance therewith to the line of said railroads and 
branches, such transfer shall, for ail purposes of the act re- 
ferred to, be held and cousidered a fulfilment on the part of 
said railroad companies of the provisions of the act in re- 
gard to the construction of a telegraph line; and in case of 
a disagreement said telegraph Company are authorized to 
remove their line of telegraph along and upon the line of 
railroad therein contemplated, without préjudice to the rights 
of said railroad companies." 13 Statutes, 374. 

It is stated, in argument by counsel, that complainant is 
the assignée and successor of the said United States Tele- 
graph Company, and possessed at the time of making the 
contract in question, and still possesses, the rights conferred 
upon that company by the section just quoted; and it is 
claimed that under this act, if not under the original Pacific 
Eailroad charter, the raûway conipany had power to make 
the contract. Thèse facts are not averred in the bill, but as 
the question of the true construction of the section above 
quoted has been discussed, I deem it best to state my views 
thereon, especially in view of the fact that, under the alléga- 
tion in the bill that the railway company had power to enter 
into the contract, it is the duty of the court to construe any 
Btatute under which that power is claimed. I cannot, how- 
ever, in the présent state of the record, détermine whether 
the rights of the United States Telegraph Company had been 
legally transferred to the complainant. That question can 
only be decided upon considération of the assignment or con- 
veyances under which the transfer was made, and of the laws 
authorizing such instruments to be executed, and thèse are 
not before me. I can only détermine, so far as I am con- 
cerned, the question whether the railway company could, 
under the act above quoted, hâve entered into a contract like 
the one in controversy with the said United States Telegraph 
Company. By the law as it stood before the passage of the 
act of 1864, which is now to be construed, the Kansas Pacific 
Bailroad Company, Eastern Division, was bound to construct 
a telegraph line of its own. The act of 1S64 allowed it to 
relieve itself of that duty and to devolve it upon the United 



WESTEEN UNION TELEGBAPH CO. V. V. P. BY. CO. 7 

States Telegraph Company. An arrangement was author- 
ized between the railway and telegraph companies "so that 
the line of telegraph between the Missouri river and San 
Francisco may be made upon and along the line of said 
railroad and branches as fast as said road and branches 
are built." Made by whom? Evidently not by the railway 
Company, for it was already authorized to erect a line of tele- 
graph, and no arrangement was necessary for that purpose. 
It was, then, to be an arrangement by which the United 
States Telegraph Company should erect the telegraph line. 
It would seem that the transfer of an existing line over part 
or ail of the route was also contemplated, for it is further pro- 
vided in the same sentence as follows : "And if said arrange- 
ment be entered into, and the transfer of said telegraph line be 
made in accordance therewith to the line of said railroad 
and branches, such transfer shall, for ail purposes of the act 
referred to be held and considered, a fulfilment on the part 
of said railroad companies of the provisions of the act in 
regard to the construction of a telegraph line." I think it 
plain that under this act it would hâve been compétent for the 
Kansas Pacific Eaiiroad Company, Eastern Division, to hâve 
made an arangement with the United States Telegraph Com- 
pany whereby the latter could hâve erected a line of tele- 
graph upon the line of the railroad, using for that purpose, 
in part or in whole, the pôles and wires used by it upon its 
then existing line. The same policy had been previously 
adopted by congress, (see section 19 of the original Pacific 
Eaiiroad charter.) It is, however, contended that the act of 
1864, and said section 19 of the original charter, onlyrelated 
to the érection of the telegraph line, and did not authorize the 
railway companies to devolve the duty of operating such 
lines, after érection, upon the telegraph companies named. 

This suggestion has received careful considération, and my 
conclusion is that the act authorized something more than 
the employment of this partieular telegraph company to con- 
struot the line. No législation was necessary for that pur- 
pose. Congress evidently intended to protect the interest of 
telegraph companies that had, at great cost, erected telegrapha 
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npon linea west of the Missouri river, and wliich were in 
danger of being rendered worthless by the lines about to be 
constructed by the railroad companies. it did not provide 
for a sale by the telegraph company to the railroad company 
of the material of the then existing lines, nor did it provide 
for a sale of the franchises of the telegraph company. It 
clearly provided for an arrangement by which the telegraph 
company might transfer its Une and business to the line of tiie 
railroad. This is made more évident by the further provis- 
ion that, in case of disagreement, the telegraph company 
may transfer its line of telegraph upon and along the line of 
the railroad without préjudice to the rights of the railroad 
company. The purpose of the act is hère made manifest. It 
was to authorize the transfer of the telegraph line of the United 
States Telegraph Company to and along the line of the rail- 
road, and permit its opération there, upon such terms as 
might be mutually satisfactory ; or, if no terms could be 
agreed upon, then as a matter of right in the telegraph com- 
pany. It was, of course, not the purpose of congress to 
authorize the telegraph company to establish and coiïstruct 
its line of telegraph along the line of the railroad withoui; 
the right to operate the same after it was so established and 
constructed. 

I am, therefore, clearly of the opinion that the fourth sec- 
tion of the act of July 2, 1864, above quoted, authorized the 
Kansas Pacific Railway Company, Eastern Division, to enter 
into a contract with the United States Telegraph Company 
embodying the terms of the contract set forth in the bill, 
■with the exception of the clause respecting the family, private 
and social messages of tlio executive officers of the railroad 
company, which will now be considered. 

5. The contract in question provides as foUows : "Fourth, 
the business of said railway, including its construction, lands, 
and ail business of the company, and the family, private and 
Boeial messages of the executive officers, shall be transmitted 
without charge between ail telegraph stations on the line of 
said railway, and also between ail such stations and the city 
of St. Louis, Missouri, and over ail other lines in Missouri, 
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Kansas, Colorado and New Mexico now owned or controUed, 
or that may hereafter be owned or controUed, by the West- 
ern Union Telegraph Company: provided, as far as said 
lines in Colorado or New Mexico are concerned, the said road 
or roads of the Union Pacific Eailway Company, Eastern 
Division, shall at the time be in process of construction 
towards Santa Fe, or Denver, or both ; and ail such business 
Bhall be transmtted free of charge over ail other lines owned 
or controUed, or that may hereafter be owned or controUed, 
by the said telegraph company, within the United States, 
to an amount not exceeding the rate of $4,000 per annum, 
and for any excess above such rate the telegraph company 
will deduct and abate one-half the regular tariff charges — 
settlements and payments for such excess to be made yearly." 

That this provision of the contract is against public policy 
and therefore void,is, to my mind, entirely clear. It amounts 
to an agreement to give to each of the officers of the com- 
pany who made the contract, and to each of their successors 
who should maintain it, a valuable considération for his 
oiîBcial action in that behalf ; a considération of a private and 
Personal character, enuring to the officers' private benefit 
and gain, and not to the benefit of the company or other 
stockholders. It is said, however, that this feature of the 
contract may be eliminated, and that the remainder may 
stand and be enforced. It is true that the policy of the law 
is to effectuate rather than defeat a contract, and to this end 
parts or provisions which are comparatively unimportant, and 
which may be severed from the contract without impairing its 
effect or changing its character, will sometimes be Bup- 
pressed. 2 Parsons, Con. 505. 

But the clause above quoted cannot be set aside as unimpor- 
tant. It constituted, to say the least, one of the considérations 
on which the contract was made, and it is well settled that 
"if the contract be made on several considérations, one of 
affaich is illégal, the whole contract is void, and that whether 
the illegality be at common law or by statute." Chitty on 
Contracts, (8th Am. Ed.) 572. An agreement to givie to an 
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officer of a corporation anything of value, in conaideratioa 
for his assent to the exécution of a particular contract, is, 
without doubt, an immoral and unlawful agreement, and 
one which equity will not enforce; and a careful examina- 
tion of the subject leads me to the conclusion that no affirma- 
tive relief can be granted upon a contract which includes this 
as one of its features, although it be in other respects unob- 
jectionable. There is, of course, no merit in the defence hère, 
80 far as the railway company is concerned, for both officers 
and stockholders were undoubtedly aware of the existence of 
the contract, and hâve for over 13 years acquiesced in it and 
enjoyed its advantages. It is for the protection of public 
interests that courts take notice of the immorality of such 
contracts whenever, by any means, made aware of it. In the 
présent case the court cannot ignore this objection able fea- 
ture of the contract, since it is set ont in full by the com- 
plainant in the body of the bill, and ail its provisions are 
brought to the attention of the court by the demurrer. The 
contract being tainted with immorality, the law is well settled 
that a court of equity must leave the parties to it where it 
finds them, without affirmative relief, and this whether the 
contract has been executed or not. Marshall v. R. Co. 16 
How. 314; Bank U. S. v. Owens, 2 Pet. 539; 2 Eedfield on 
Eailways, 576, 584; Pomeroy on Spécifie Performance, §§ 
284-6 ; Wright v. Rindskoph, 43 Wis. 344 ; McWilliams v. Phil- 
lips, 57 Miss. 196; Guernsey\. Cook, 120 Mass. 501; Setter y. 
Avery, 15 Kan. 157. 

A contract may bo ultra vires, and yet, if it is not immoral, it 
may, after it has been executed, in whole or part, form the 
basis for équitable relief. If, therefore, it was conceded that 
this contract was beyond the powers of the railway company, 
it would still, but for the clause now under considération, be 
proper to hold the parties bound by their executed dealings 
under it. Such was my opinion in the case of The Telegraph 
Co. V. The Railway Co., supra, and to that opinion I still ad- 
hère. But when a party comes into a court of equity and 
asks affirmative relief upon a contract which, in one of its 
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provisions, is upon its face, immoral and corrupt, tbe court 
can only say to the complainant, in the language of the 
suprême court in Creath v. Sims : "However unworthy may 
hâve been the conduct of your opponent, you are confessedly 
in pari delicto ; you cannot be admitted hère to plead your 
own demerits. Precisely, therefore, in the position in which 
you hâve placed yourself, in that position we must leave you." 
6 How. 204. 

The officers of a railway company are quasi public officers. 
Their duties are of a fiduciary character. They are, in an 
important sensé, trustées. To pay them individually any- 
thing of value for executing a corporate contract is grossly 
nnla-wful, and taints such contract with moral turpitude. Vast 
interests.in which the public, as well as the immédiate parties, 
are deeply concerned, are entrusted to the control and man- 
agement of such officiais; and, in my judgment, there are 
important considérations of public policy which demand that 
courts of justice shall hold them to a strict account, and 
shall never for a moment recognize as valid a contract ob- 
tained by paying directly or indirectly to such officiais any 
considération, whether large or small. 

The demurrer to the bill is sustained. 

Complainants may hâve leave to amend, if desîred ; other- 
wise there will be a decree dismissing the bill. And unless 
it can be made to appear by an amended bill that complain- 
ant has at least a probable right to retain possession of the 
telegraph lines and property independently of the contract, 
the injunction must be dissolved. 

FosTEE, D. J. I concur in the conclusion reachod by the 
circuit judge that the demurrer to the bill should be sustained, 
but am not prepared to express an opinion on the construc- 
tion of section 4, act of July 2, 1864, or the powers conferred 
on the défendant company by that act. My judgment only 
extends to what appears in the bill. And under the provis- 
ions of the Pacific Eailroad act of 1862, and the powers and 
duties conferred and imposed thereby, I am of the opinion 
that this contract is ultra vires the défendant company and 
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therefore void. Am furtli'er of the opinion that the provis- 
ion in the contract for transmitting the private, social and 
family messages of the executive officers of the railroad Com- 
pany vitiates the contract and renders it illégal. 



In re Shephard. 
(Oireuit Court, E. D. New York. June 9, 1880.) 

1. PbACTICE — SUBPŒNA DUCES TECUM TO PrODUCB PBESONAL PkOPEBTT 

— CoNTEMpT op Court. — A subpœna duces tecum can only be used to 
compel the production of documentary évidence, books, papers, ao- 
counts, and the like. 

In Equity. 

Benecict, D. J. This is an application for an attachment 
against a witness to punish a contempt in refusing to bring 
certain "patterns" for a stove, in pursuance of the directions 
of a writ of subpcena duces tecum, issued out of this court and 
duly served upon the witness. The writ was issued, as of 
course, from the clerk's ofSce, and without application to the 
court. 

On the part of the witness the point is taken that the 
court has no power, by a writ of subpœna duces tecum, to com- 
pel a person to bring to court his property other than docu- 
mentary évidence, and that the function of a subpœna dw;es 
tecum is coufined to securing the production of documents 
and books. 

The power to issue the writ of subpœna is derived from 
section 716, U. S. Eev. St., and must be found in the words 
"ail writs whieh may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the usages and prin- 
ciples of law." Is a writ requiring a person not a party to the 
suit to attend the court and bring with him certain described 
patterns of the castings of a stove, in that such patterns may 
be put in évidence, a writ agreeable to the usages and princi- 
ples of law ? I hâve been referred to no case in which the 
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anlhority to corapel a person not a party to the suit to attend 
and bring with him property of this description for such a 
purpose bas been declared or contended for; nor bas it been 
shown tbat such a writ was ever before issued. Mr. Starkie 
speaks of the subpœna duces tecum as a writ whoUy to eompel 
the production of instruments and documents. 3 Stark. on 
Evid. 172. In Arny \. Long, 9 East. 473, where the power to 
issue a subpœna duces tecum was called in question, the writ ia 
spoken of as used to eompel the production of "written testi- 
mony," "written évidence," "documents," "papers belonging 
to them individually," "books and papers," "specified papers 
and instruments." The writ now under considération seems, 
therefore, to be a novelty, not agreeable to any usage of the 
law, and therefore not within the power conferred by the 
statute. 

This conclusion is strengthened by référence to section 869, 
tJ. S. Rev. St., where provision is expressly made for a duces 
tecum to a vritness to be examined upon a commission, in pur- 
suance of section 868, and where the writ is expressly eon- 
fined to the production of "any paper, or writing, or written 
instrument, or book or other document." Inasmuch as it is 
évident that sections 868 and 869 wereintended to auth rize 
the procuring by means of a commission, when necessary; 
any évidence tnat might be procured upon a tHal in court; 
the limitation of thèse provisions to doeumentary évidence 
affords ground for the conclusion that the function of the writ 
of subpœna duces tecum is accurately described in section 869. 

The provisions of the statute of this state, where the funb^ 
tion of the writ of subpœna is limited to requiring the wit- 
ness to bring with him "a book or paper," may also be 
ref erred to as showing the usage of the law in this respect. 

The motion is denied. 
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Edwaeds, Trustée, v, Woodbdet and others. 
{Cireuit Court, D. Minnesota. June, 1880.) 

1. MORTGAGOR AND MORTGAGEB — WaBTE — StATUTB — CoîfTRACT. — A 

Btatutory provision tliat a mortgagor may continue to use tlie mort- 
gaged premises during the p'eriod allowed for rédemption in tlie same 
manner as they hâve been previously used may be waived by con- 
tract. 

Motion for Injunction. 

Bigelow, Fland/rau é Clark, for motion. 

W. E. Haie, contra. 

McCeaet, C. J., (orally.) I hâve considered this case upon 
the motion for an injunction. This is a case in which there 
has been a decree of foreelosure upon a mortgage. The 
prayer is that the court will enjoin the removal of earth and 
sand from the premises, on the ground that it is an impair- 
ment of the security. The premises are about six aères, 
within the corporate limits of the city of Minneapolis. The 
défendant is engaged in making brick, and for that purpose 
is taking earth and sand, and removing it from the surface 
of the premises. It appears that he has been in that busi- 
ness for some years, and was so engaged at the time of the 
giving of the mortgage. No attempt was made by the mort- 
gagee to interfère with him prior to the time of the sale under 
the foreelosure, but the purchaser at that sale, the présent 
complainant, now insista that he has a right to stop this use 
of the premises. That cutting away earth and removing it 
from the surface of the soil is waste at common law, is very 
cîear, and I should bave no difficulty with this case had it 
not been for the statute of Minnesota, which provides as fol- 
lows : "Section 296. Until the expiration of the time allowed 
for rédemption, the court may restrain the commission of 
waste on the property, by order granted with or without 
notice, on application of the purchaser or judgment créditer; 
but it is nOt waste for the person in possession of the prop- 
erty at the time of sale, or entitled to possession afterwards, 
during the period allowed for rédemption, to continue to use 
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it in the same manner in which it was prevîously used, or to 
use it in the ordinary course of husbandry, or to make the 
necessary repairs of buildings thereon, or to use wood or tim- 
ber on the property therefor, or for the repairs of fences, or 
for fuel in his family, while he occupies the property." 

This property was used as a briok-yard prior to the fore- 
closure of the mortgage, and for several years previously. I 
should be inclined to the opinion, though not entirely clear 
upon the subject, that under that statute the party might 
continue to use the land as a brick-yard, and to take the 
earth from the surface, even though it might impair the 
security, were it not for a clause in the mortgage itself, to 
which I wUl call attention. 

The mortgage provides that the mortgagor shall keep the 
premises "free from ail taxes and assessments whatever, and 
shall not do, or permit to be done, in, about, or upon -the 
premises, anything that may in anywise tend to weaken, 
damage, or diminish the security." My conclusion is that 
this statute does not prevent parties from àgreeiag or stipu- 
lating in the mortgage that nothing shall be done to impair 
the security. The statute fumishes a rule which would apply 
in the absence of a contract, but does not prevent the parties 
from making their own agreement. Hère is a plain and 
unequiTOcal stipulation that the mortgagor shaU not do any- 
thing to impair the security of the mortgage. In my judg- 
ment the statute does not deny to the purchaser at the sale 
the benefits of the stipulation, The proof s make it clear that 
the removal of earth from thèse premises does impair, to a 
greater or less extent, the security of this purchaser. The 
mortgage debt is evidently about as much as the property is 
worth. It is manifest that outting and carrying away the 
surface of the earth is an injury to the property. 

An injunction will be aUowed, 
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Coï, Trustée, ». Palmeb and othera. 

{Circuit Court, D. Minnesota. June, 1880.) 

X, MoKTGAGE — Intbblineatioîî — BuRDEN OF Pkoop. — " If tlie Interlinea- 
tion is in itself suspicious, as, if it appears to be contrary to the proba- 
ble meaning of the instrument as it stood before the insertion of the 
interlined words! orif itiain ahandwriting différent from the body of 
the instrument, or appears to hâve been written with dilïerent ink,— 
in ail such cases, if the court considers tbe interlineation suspicious 
on its face, the presumption will be that it was an unauthorized altér- 
ation after exécution. On the other harid, if the interlineation ap- 
pears in the same handwriting with the original instrument, and bearg 
no évidence on its face of having been made subséquent to the exécu- 
tion of the instrument, and especially if it only makes clear what was 
the évident intention of the parties, the law will présume that it wai 
made in good faith, and before exécution." 

In Equity. Suit to Foreclose Mortgage. 

H. J. Horn, for plaintiff. 

Roger s é Roger s, for défendant. 

McCkaey, g. J. This cause bas been argued and aubmitted 
npon the merits. It is a suit brought to foreclose a mort- 
gage. Upon the face of the mortgage there appears an inter- 
lineation, the words "block 19" being interlined upon the 
face of the instrument. Without thèse words the property 
described oould not be located. They are, therefore, material, 
and the question is whether they were inserted before the 
exécution of the mortgage or afterwards. This question must 
be decided upon the proof, and in view of the law applicable 
to suoh cases. The mortgage was twice recorded, The 
words in question do not appearintheyîrst record, but do ap- 
pear in the second. Several years intervened between the first 
and second reoording. It is contended by the défendants that 
the interlineation was made after the first recording, and 
without authority, while the plaintiff insists that the words 
were in the instrument as originally executed, and were 
omitted by the recorder in copying the same upon the record. 
The only testimony offered by the défendants is that of Henry 
H. Finley, one of the défendants, and who is the person who 
drew the mortgage. He testifiea that the words "block 19" 
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were not in the instrument when originally executed and filed 
for record. But the strength of this testimony is greatly 
impaired by certain facts which are in the évidence. In the 
first place, Mr. Finley has, since the exécution of the mort- 
gage, become the purchaser of the premises, and has, there- 
fore, a strong interest in defeating the lien of the mortgage. 
Besides, he was the lawyer who drew the mortgage for the 
mortgagee, and the court will not présume, in order to give 
additional weight to his testimony, that he purposely omitted 
thèse material words of description, or that he accidentally 
did so, and afterwards, with knowledge of the mistake, and 
without informing his client for -whom he had drawn the 
mortgage, undertook to defeat the mortgage by purchasing 
tùe property. The court will rather présume that, if the 
words were omitted from the original instrument, Mr. Finley 
did not know it at the time. If he did not know it at the 
time he has clearly had no opportunity to ascertain it since, 
for he shows, by his own testimony, that he has not had posr 
session of the instrument since its exécution. Again, it ap- 
pears beyond question that the interlineation is in the hand- 
writing of Finley, and, since he has not seen the mortgage 
since the time of its exécution, it foUows that he must hâve 
inserted the words in question at that time. 

It further appears, from the testimony of Mr. Horn, a witness 
for plaintiff, that when he called the matter of the interline- 
ation to the attention of Finley, sometime before the com- 
mencement of this suit, the latter stated that the mortgage 
was ail right, and that he had himself rpade the interlinea- 
tion. It is true that Finley gives an entirely différent ver- 
sion to this conversation, but, as he is an interested witness, 
his testimony must give way to that of Mr. Horn, in so far as 
they are in conflict. The most that can be claimed, with 
respect to the évidence bearing upon this question, is that it 
is evenly balanced, and, assuming that to be the case, my 
décision must turn upon a question of law. What is the pre- 
sumption in such a case? Upon this question there is an 
apparent conflict of authority. I think, however, it is appar- 
ent only, and not real. There are cases in which it has been 

v.3,no.l — 2 
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held that anînterlineationis presumably an unauthorized altér- 
ation of the instrument after exécution, and that tbe burden ia 
upon the party offering the instrument in évidence to show the 
contrary. There are also cases inwhichinterlineations hâve 
been held to be prima fade, honafide, and that the burden is upon 
the party attacking the instrument to show that it was altered 
after exécution. But I think that one rule govems in ail 
thèse cases, and it is this : If the interlineation is in itself 
Buspicious, as, if it appears to be contrary to the probable 
meaning of the instrument as it stood before the insertion of 
the interlined words; or if it is in a handwriting différent 
from the body of the instrument, or appears to hâve been 
written with différent ink, — in ail such cases, if the court con- 
siders the interlineation suspicious on its face, the presump- 
tion will be that it was an unauthorized altération after exé- 
cution. On the other hand, if the interlineation appears in the 
same handwriting with the original instrument, and bears no 
évidence on its face of having been made subséquent to the 
exécution of the instrument, and especially if it only makes 
clear what was the évident intention of the parties, the law 
will présume that it was made in good faith, and before exé- 
cution. Stoner v, Ellis, 6 Ind. 152; Huntington et al. v. 
Finch é Go. 3 Ohio St. 4é5 ; Nichoh v. Johnson, 10 Conn. 
192; Burnham v. Ayer, 35 N. II. 351 ; Beaman v. Bussell, 20 
Vt. 205. 

Thèse considérations dispose of the case so far as défend- 
ant Finleyis conoerned. The other défendants cannot claim 
to be bona fide purcjiasers without notice, because the mort- 
gage was recorded the second time before they purchased. 

Decree for plaintiff for amount of note and interest, to be 
assessed by the clerk. 



DOWS i;. BKSTBONE. 19 

DoTvs and others vs. Ekstronb. 
(Circuit Court, D. Minnesota. June, 1880.) 

1. "Wakbhoitsemak — Rechipt Holders— Fbaud — Equitable RaLrar. — 
When a ■warehouseman, having in store a quantity of wheat deposited 
by several persons, for which, under the statuts, he issues receipts to 
eacli depositor, fraudulently disposes of part of the wheat, the receip* 
holders must share in what remains according to the équitable interest 
of each, to be ascertained by an accounting. 

Eeplevin brought by the plaintiffs against the défendant, 
who is sheriff of one of the counties of Minnesota, to recover 
possession of a quantity of wheat which the plaintiffs claim 
as their property. The défendant justifies the taking as 
sheriff, and shows that he seized the wheat by virtue of 
several writs of attachaient against one Harris, who, défend- 
ant allèges, was the owner. A jury was empanelled, and after 
the plaintiffs' testimony was ail in, and after argument by 
counsel, the opinion of the court was announoed as follows: 

Davis, O'Brien d Wïlson, for plaintiffs. 

Stroheck é Plumley, for défendant. 

McCbakt, C. J. It is évident that the case tums upon a 
question of law which arises upon the admitted facts, which 
are as follows : Harris was a warehouseman, and also a dealer 
in wheat, his place of business being at Litchfield, Minne- 
sota. He received grain for storage and issued warehousa 
receipts for the same, which receipts, under the statute of the 
state, were negotiable, and were évidence of title to the wheat 
named therein. Eev. St. of Minn., 1879, p. 1013, The 
plaintiffs hold such receipts for about 12,000 bushels of wheat. 
The plaintiffs in the attaehment suits hold other certificates, 
calling for several thousand bushels in addition. Harris, the 
warehouseman who issued the receipts, either never received 
in store ail the wheat represented as received, or, after re- 
ceiving it, he sold or disposed of a portion of it. 

Just prior to the commencement of this suit he absconded, 
leaving in his warehouse only about 3,000 bushels of wheat 
to meet the outstanding receipts, or only about one-fifth the 
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quantity required. In this etate of things the creditors, rep- 
resented by the défendant, âttached ail the wheat in the wax-e- 
house as the property of Harris, and the plaintiffs, holding a 
majority of the receipts, repievied from défendant, claiming 
that their receipts entitled them to what was left. Can 
they reeover? Clearly not. When a warehouaeman, hav- 
ing in store a quantity of wheat deposited by several persons, 
for which, under the statute, he issues receipts to each de- 
positor, fraudulently disposes of part of the wheat, the re- 
ceipt holders must share in what remains according to the 
équitable interest of each, to be ascertained by an account- 
ing. No one of such receipt holders can reeover at law the 
whole, nor could any number of such holders, less than the 
whole number, reeover possession as against the remainder. 
This case must be brought in a court of equity, where ail the 
claimants can be heard and decree can be rendered estab- 
lishing the rights of each with respect to the property in 
controversy. It is a controversy which cannot be settled at 
law. I will, therefore, direct that a juror be withdrawn, and 
that either party hâve leave to file a bill in chancery. 



United States v. Cask of Gin, etc.* 

(District Court, E. D. Pennsylvania. Ju!y 13, 1880.) 

1. RBVBNXJB LaWS — DlSTELLBD SPIRITS — FaILTTIIB TO STAMP " StAND 

Caskb" — FoRïEiTURE — CONSTRUCTION OF Statute. — "Stand casks " 
forming part of the flxtures of a retail liquor saloon, and used for 
holding distilled spirits, are not required to be stamped, and their 
contents are not liable to forfeiture under section 3289, Kev. Bt., be- 
cauae of the absence of such stamp. 

Motion for judgment on point reserved. This was a libel 
of information for forfeiture against certain casks of distilled 
spirits found without any mark or stamp on them, and there- 
fore claimed by the government as forfeited under section 
-3289 of the Eevised Statutes. On the trial it appeared that 

•Reported by Frank P. Prichard, Esq., of the Philadelphia Bar, 
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the caslîs were what are known as "stand casks" — that is, 
large ornamental casks, holding more than five gallons, and 
forming part of the fixtures of a retail liq[uor store — and that 
they were used for holding distilled spirits, which were pumped 
into them from the original packages and drawn off from 
them as sold in small quantities. It also appeared that it was 
the custom of retail dealers to use such casks that the spirits 
could be kept in them more advantageously than in the orig- 
inal packages, and that they were considered as fixtures for per- 
manent use. The court reserved the point whether the con- 
tents of thèse casks were liable to forfeiture, and a verdict 
was rendered for plaintiff. 

John K. Valentine, U. S. District Attorney, for plaintiff. 

Richard P. White, for défendant. 

Butler, D. 3. Judgment must be entered for the défend- 
ant on the point reserved. I find nothing to justify the for- 
feiture. The défendant is a retail dealer. The spirits were 
found in "stand casks," such as are customarily used in the 
trade — vessels permanently affixed to the store, and consti- 
tuting a part of the realty — containing, in this instance, each, 
as the witnesses say, "over five gallons." The daim to for- 
feiture is based on section 3289 of the Eevised Statutes, 
which provides that "ail distilled spirits found in any cask or 
package, containing five gallons or more, without having 
thereon each mark and stamp required therefor by law, shall 
be forfeited to the United States;" which section the plain- 
tiff's counsel reads as if the words "required therefor by law" 
were omitted, making it apply generally to such spirits found 
in ail casks and packages whatever. This construction is not 
justifiable. The words referred to confine the application to 
spirits in such casks and packages, and in such quantities, 
as by other sections of the statute are required to be marked 
and stamped. Thèse other sections are 3320, 3821, (as 
altered by the act of August 15, 1876, 19 St. at Large, 152,) 
and 3323, which, plainly, are inapplicable to this case. No 
theorizing respecting the object of congress can extend the 
effect of thèse sections beyond the plain import of their terms. 
If it was intended to forfeit spirits found, in the quantities 
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hère shown, in ail descriptions of unstamped vessels, it would 
hâve been easy to say so. That it was not said so, leaves 
no room to doubt that it was not so intended. If thia were 
open to doubt, however, it could not be forgotten that those 
who claim a forfeiture must be prepared to show a plain war- 
rant for it. 



Johnson v. Donaldson. 

(CircuU Court, 8. D. Nem York. July 15, 1880.) 

1. CoPTKiOHT — Chromos — Bvidencb — Rev. St. } 4965.— In an action for 
penalties and forfeitures, for the breach of a copyright of certain 
cliromos, under section 4965 of tlie Revised Statutes, the défendant 
cannot be compelled to produce in évidence his books of account, 
photographie plates and copies of printed chromos. 

3. Same — Bamb. — The publication and sale of chromos designed from a 
picture f ound in a foreign publication do not constitute a breach of 
copyright of similar chromos where such copyright was obtained after 
the circulation of such foveign publication. 

Motion for New Trial. 

Wallace, D. J. The plaintiflf, the proprîetor of a copy- 
right of the chromos called "Taking Advantage of the Situa- 
tion," brought this action against défendant for publishing 
and seliing copies of the same without the plaintiff's consent, 
asking judgment for the penalties, and for the forfeiture of 
the plates on which the chromos were copied, pursuant to sec- 
tion 4965 of the Eevised Statutes of the United States. Upon 
the trial the jury found for the défendant, and the plaintiff 
bas moved for a new trial, alleging errora in the rulings on 
the trial, and insisting that the verdict was against the évi- 
dence. 

Upon the trial the plaintiff attempted, by a subpœna duces 
tecum, to compel the défendant to produee his books of ac- 
count, photographie plates, and the copies of the printed 
chromos claimed to be in his possession, to be used as évi- 
dence for the plaintiff, and the court ruled that, as the action 
was for penalties and a forfeiture, the défendant could not 
be compelled to furnish évidence against himself, It is now 
argued that this was error. 
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It would seem that the correctness of this ruling oould not 
be seriously questioned. Section 860 of the U. 8. Eevised 
Statutes provides that "no pleading of a party, nor any dis- 
covery or évidence obtained from a party or witness by means 
of a judioial proceeding in this or any foreign coantry, shall 
be given in évidence, or in any manner used against him or 
his property or estate, in any court of the United States, in 
any criminal proceeding, or for the enforcement of any pen- 
alty or forfeiture." Irrespective of this statute, it vrould be 
contrary to ail précèdent, and a violation of one of the most 
familiar rules of the common law, to require a witness to fur- 
nish évidence to conviot himself of a crime, or subject himself 
^0 a penalty or forfeiture. 1 Greenl. Bv. § 453. And courts 
of equity, when sifting the conscience of a défendant by a dis- 
covery, never require him to disclose facts which would sub- 
ject him to a penalty. Daniell's Chanoery, 626 ; Story's Eq. 
PI. § 575. 

The statutes which bave within a comparatively récent 
period been enacted in Bngland and in our own states, abro- 
gating the rule by which parties were not compétent witnesses 
in actions at law, are designed to place parties npon a foot- 
ing of equality with other witnesses in regard to competency, 
but not to deprive them of the rights of ordinary witnesses. 
Concededly, the only purpose in view in requiring the défend- 
ant to produce his books, plates, and chromos, upon the trial, 
was that thereby évidence might be fumished which would 
«nable the plaintiff to recover the penalties and forfeiture in 
suit. The ruling was clearly right. 

The défendant gave évidence upon the trial to show that 
the chromos published and sold by him were designed from a 
picture found in a foreign publication, circulated hère before 
the plaintifiE obtained his copyright; and the jury were in- 
structed that if the défendant did thus obtain his design the 
plaintiff could not recover. It is now alleged that this instruc- 
tion was error. 

Care was taken to instruot the jury that if the plaintiff waa 
the author, designer, or proprietor of the chromos for which 
be had obtained a copyright, he was to be protected iiï hia 
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property; and if tlie defendant's publication was copied di- 
reotly or indirectly from the plaintiff's chromos, and there 
was a subs.tantial identity in the design, the défendant was 
liable. 

I see no reason to doubt the correctness of thèse instruc- 
tions. The sketch in the foreign publication was public prop- 
erty, which any person could rightfully reproduee. If the 
plaintif had obtained his copyright by appropriating this 
sketch, and recording the description, and complyiug with ■ 
the other formai requisites of the act of congress for obtain- 
ing a copyright, he would hâve acquired no exclusive right to 
it, because he would not hâve been the author, designer, or 
proprietor of the sketch. Assuming the plaintifï to hâve 
been the artist and designer of the picture copyrighted by 
him, the défendant was not liable if he did not avail himself, 
directly or indirectly, of the plaintiff's production. A copy- 
right secures the proprietor against the copying, by others, of 
the original work, but does not confer upon him a monopoly 
in the intellectual conception which it expresses. An artist 
cannot acquire such an exclusive right to the conception em- 
bodied and expressed in his picture as to preclude others 
from the exercise of their own créative genius or artistic skill, 
or from availing themselves of any part of the génial con- 
tribution of artistic production. 

The law of copyright originated in the récognition of the 
right of another to be protected in the manuscript which is 
the title of his literary property. This protection could not 
be adéquate unless he was invested with the exclusive privi- 
lège of copying the manuscript, whether for sale or for pub- 
lication. It does not rest upon any theory that the author 
has an exclusive property in his ideas, or in the words in 
wMch he has clothed them. If each of two persons should 
compose a poem identically alike, he who first composed it 
would hâve no priority of title over the other, nor would he 
acquire priority by first publishing ifc. The law of copyright 
would protect each in hia own manuscript, but would not 
prevent either from nsing his own. 

An illustration in point is used by Judge Story in Emerson 
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V. Davis, 3 Story's Eep. 780. He says: "A man has a right 
to a copyright in a translation upon whieh he has bestowed 
his time and labor. To be sare, another man has an equal 
right to translate the original and publish his translation; 
but then it must be his own translation, by his own skill and 
labor, and not the mère use and publication of the transla- 
tion already made. " 

So with charts, maps, and surveys. No one person can 
acquire an exclusive right to appropriate the information 
•which they contain ; but the one who first perfects his chart 
or map may insist that no other shall be permitted to appro- 
priate the resuit of his labors by copying the same chart or 
map. Sayre v. Moore, 1 East, 361 ; Blunt v. Patten, 2 Paine, 
C. C. Eep. 397. 

In actions like the présent the question to be decided 
always is whether the défendant has availed himself of the 
plaintiff's production. Frequently it is necessary to déter- 
mine -whether the defendant's work is the resuit of his own 
labor, skill, and use of materials common to ail, or an appro- 
priation of the plaintifî's work, with colorable altérations and 
departures, intended to disguise the piracy. He may work 
on the same original materials, but he cannot evasively use 
those already collected and embodied by the skill, industry, 
and expenditures of another. Longinan v. Winchester, 16 Ves. 
269; Gray y. Russel, 1 Story's Eep. 11; Banks v. McDivitt, 
13 Blatchf. 163. 

This question was submitted to the jury and they found 
adversely to the plaintiff, and there was certainly sufScient 
testimony to sustain the finding. 

The motion is denied. 
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Thb Double-Pointbd Taok Company v. The Two Eivees 
Manufactueino Company and others. 

{Oireuit Court, E. D. Wiaconsin. , 1880.) 

l. Invention — Combination.— A patent, for a combination composée! of 
a mère aggregation of parts which hâve no common function, is void 
for want of invention. 

X 8ahb — Staples. — In the présent state of the art, a staple having its 
points run at a certain angle, and t)0tli points beveled on the same 
side, so that they incline or bend in the same direction when driven 
into wood, and adapted for use upon pails, is not such an invention as 
■will sustain a patent. 

In Equity. Infringement of Patent, 

Murphy é Goodwin, for complainant. 

Finches, Lynde é Miller, for défendants. 

Dyeb, D. J. Complainant's rights dépend upon the valid- 
ity of a patent issued February 10, 1874, for an improvement 
in bail ears used upon pails. One Purches Miles was the 
alleged inventer of the device in question, and filed an appli- 
cation for a patent November 11, 1873, but the grant of let- 
ters patent was made to complainant. Miles having assigned 
to it his right, title, and interest in said invention. In his 
spécifications the inventer makes this admission: "Wire 
staples hâve been employed to form the fastening eyes for 
bails, and thèse hâve been driven into the wood with the pen- 
etrating points nearly at right angles to the surface, and in 
use they are liable to pull out by the weight." He then de- 
scribes his invention as foUows : "My invention consista in a 
bail-fastening staple made of wire, with the penetrating ends 
eut at such an angle that, in driving them into the wood, they 
will assume an upward inclination, so that the weight will 
tend to force such points inwardly, rather than to draw them 
out, and the bending of the ends in clinehing will alwaya be 
upwardly, thus making a much better and more reliable arti- 
cle than heretofore; and I combine with such fastener a con- 
vex metallic washer, to keep the bail from contact with tha 
wood or the paint thereon." 
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The claims of the patent are as follows : 

"1. The compound staple-fastening D, for bails, made with 
the diagonally-cut penetrating points 2 and 3, loop 4, and body 
5 ; said diagonally-cut points being positioned as set forth, so 
as to bend upwardly in driving into the wood. 

"2. The convex metallic washer B, in eombination with 
the compound bail-fastening staple D, having upwardly pen- 
etrating points 2, 3, and loop i." 

Drawings of the device annexed to the spécification show 
a staple fastening with two penetrating points or prongs, the 
•upper prong being longer than the lower. The lower prong 
runs at an acute angle, and the upper prong at an obtuse angle, 
from the body of the staple; the prongs, as shown in the 
drawings, having an upward inclination. The points are bev- 
eled, or eut diagonally on the lower sides, so as to cause them, 
when driven into the wood, as it is claimed, to turn upwardly 
and clinch as they are being driven. The washer used in 
eombination with the staple, to keep the bail from contact 
with the wood, is an ordinary convex metallic washer. The 
patent as to the first claim is attacked for want of novelty, 
and as to the second, because it is, as claimed, for a mère 
aggregation of parts. 

Coneerning the second claim I hâve no doubt. As we hâve 
seen, that claim is for the convex metallic washer in eom- 
bination with the staple. It is not perceived how the washer 
can be said to co-operate with the bail ear in the production 
of a common resuit. It may give greater finish to the pail, 
and'prevent the bail from rubbing and disfiguring the wood 
at the point where the bail is fastened to the ear, but the 
union of the two devices does not contribute necessarily to one 
or the same resuit, and does not involve invention. The bail 
ear and the washer perform separate and distinct functions, 
the distinct office of neither being changed or affected by the 
opération of the other. The function of the bail ear is to 
afford a staple fastening for the bail. The présence of the 
washer does not contribute tonor aid the completeness of the 
connection between the bail and the bail ear, nor the attach- 
ment of the bail ear to the pail. The addition of the washer, 
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•which is an old deviee, makes a mère aggregation of parts, in 
■which each deviee performs its separate function, without pro- 
ducing anything new in opération or resuit by the combina- 
tion. In other wordg, the bail ear performs the same func- 
tion without the washer as -with it. 

The point is well put in Gidden v. Copeland, 15 0. G. 921, 
where it is said: "The fact that the knives, the rake, and th& 
binder are respectivel^^ subordinate combinations, performing 
distinct opérations, is net fatal to the patentability of a com- 
bination of thèse déviées in a harvester, for they ail co-operate 
to produce one definite resuit. But the combination of a 
tool chest or feed box with thèse other éléments would not 
be a patentable combination, because, whatever thèse append- 
ages may contribute to the production of a convenient or use- 
ful harvester, they would not co-operate with the other devices 
in the production of any one précise resuit." 

Plainly, no invention was necessary to combine the washer 
with the bail ear, and I regard complainant's patent as to the 
second claim void, because it is for a mère aggregation of 
parts which hâve no common function. In passing upon the 
first claim in complainant's patent it is essential that we 
ascertain precisely what the patented invention is. The 
proofs clearly show that prior to complainant's patent wire 
fltaples were employed for the purpose of attaching the 
handles to pails, and that the use of such staples for that and 
other purposes was old. In view of the state of the art it is 
imçLuestionably necessary, in order to support complainant's 
patent, that it be shown that his deviee présents a feature 
not before in existence, and which it required invention to 
produce. As showing the state of the art défendants hâve 
introduced in évidence numerous samples of staples and vari- 
ons patents granted both before and subséquent to complain- 
ant's patent. The Walton patent, granted in 1868,' shows a 
bail ear constructed of wire, bent so as to hâve an eye, in 
which the bail is fastened, and two prongs of equal length. 
This deviee is unlike complainant's, as plainly appears on the 
face of the spécifications and claim, because the prongs are 
intended to be inserted in holes in the aides of the pail, pass- 
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ing entirely through the same and clinched upon the inner 
side. Nor does the device, as I understand it, show beveled 
prongs; certainly, not prongs both beveled on the under side. 
This patent was re-issued in 18Y6, and the claim in the 
re-issued patent is — First, as a new article of manufacture, 
a bail ear for pails, made of wire, bent to form a loop, and 
having two prongs that are clinched ; second, the combination 
of the staple with the bail ear ; tldrd, a bail ear made of -wire 
and having art eye for the bail between the two prongs. 

The Krichbaum patent, granted in 1869, discloses a staple 
having two prongs or points one above the other ; but thèse 
prongs are not beveled on their lower sides, and evidently 
are not made to penetrate in an upward direction, nor are 
they intended to be driven into the wood, as complainant's 
device is. The spécifications in the patent state that "thèse 
ears are secured to the pail by first boring holes therein, in 
which the prongs are inserted, which being done they are then 
clinched down upon the inside." This device, therefore, does 
not exhibit the characteristic of the Miles invention, viz., up- 
wardly penetrating points, both arranged to tum in the same 
direction in the wood in driving. 

Miller's patent, granted in April, 1874, — a caveat for his 
device having, however, been filed in the patent-office in Au- 
gust, 1873, — shows a staple with two points projecting at 
directly right angles to the bail ear, each of which points is 
notched; and in the spécifications of the patent it is stated that 
"the ears are attached to the opposite sides of the bucket, keg, 
or cask, by driving the projecting portions through the bucket, 
the top one being near the rim of the other, a short distance 
down the side, and the projecting ends clinched or swaged, the 
notches facilitating this opération." The claim in this patent 
is a broad ope, since it is for an article of manufacture, being 
"the combined bucket, bail and ears, described, the latter con- 
structed of flat iron, with its lower end rounded to pass through 
the side of the bucket, and the other end rounded and bent 
upon itself to form a loop, and terminating in the prong 
constructed to pass through the side of the bucket." This 
patent was re-issued in 1877, and the claim in the re-issued 
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paient is for "bail ear and bail, and, as an article of manu- 
facture, the combined bucket, bail, and ear." A prominent 
feature of tlie Miller device is the noteh in the end of the 
prongs, and it is plain that the patent does not shov/ a sta- 
ple having the lower sides of the prongs beveled, and so 
adapted as to give the points, when driven into the wood, an 
upward inclination. 

There is also in évidence the rejected application of one 
CoUins for a patent for an improved bail and tub ear, which 
application was filed in 1S68. A drawing of this device 
shovrs a diagonal eut at the point on the upper side of the 
upper prong of the ear, and a diagonal eut at the point on 
the lower side of the lower prong. From the description of 
this device, given by the inventor in his application for a pat- 
ent, it is évident that it is intended that the two prongs are 
to be driven entirely through the stave, and then clinched on 
the inside of the pail, the diagonal eut of the points, as de- 
scribed, being evidently made to facilitate such clinching. 
Collins' application was rejected because it was found that 
his device was anticipated by the patent of Walton, the prongs 
of both devices being, as before stated, intended to pass en- 
tirely through the side of the pail, and clinch on the inner 
side. 

Now, it is probably true that in the particulars in which 
ail thèse devices, including complainant's, hâve features in 
common, complainant's patent, if valid, is subordinate to one 
or more of the patents referred to ; but none of thèse various 
devices show a construction in formlike that of the complain- 
ant's, and none show the lower sides of both points of the 
staple leveled or eut away so as to cause them to bend up- 
wardly and clinch within the wood when being driven, and 
this I regard the essence of the Miles invention, if that char- 
acteristic of his device can be said to be an invention, and 
this, I take it, is the whole point of complainant's case. The 
proof is abundant that the use of wire staples to form the 
fastening eyes for bails is, and was at the time complainant's 
patent was granted, old. Samples of staples used for various 
purposes many years hâve been put in évidence, among whick 
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is the staple used on the tliill of a wagon for the purpose of 
holding the saddle strap and the back breeehing strap, and 
also the staple used on harness hames, both of whioh are 
similarin formto complamant's device, except that the prongs 
do not run from the bodj of the staple at the angle shown in 
eomplainant's staple, nor are the points of the wagon thill 
and the hames staples beveled on any particular side, but 
are somewhat flattened on eaoh side, or made pyramidal at 
the points, so that they may be driven with facility through 
the wood, or inserted in holes made through the wood and 
Bwaged down upon the under side. Samples of other common 
loop staples are shown, some of whieh appear to hâve diag- 
onal outs at the points, but it is perhaps a curious circum- 
Btance that none of them show the diagonal eut on the same 
side of each point, particularly on the lower side of both 
points. 

Now, it is claimed by counsel for défendant that such a 
state of the art, and such common knowledge with référence 
to wire staples, existed at the time eomplainant's patent was 
granted, as deprives the patentée of the Miles device of the 
ri^t to insist that his device was the resuit of invention ; and 
it is especially urged that, as the CoUins device shows one of 
the points of the staple beveled on the lower side, there was no 
invention on the part of Miles in making both the points of 
his staple beveled on the lower side ; and since we find that 
wire staples for bail ears were old when Miles conceived his 
device, and since, theref ore, his invention oannot relate broadly 
to ail kinds of staples, nor even to the simple cutting of a 
penetrating point diagonally, it beeomes a question whether 
it was invention to devise and make a staple fastening for bails 
with both points eut diagonally on the under side, so as to 
accomplish the purpose designed, viz., to bend the points 
upwardly in the act of driving. Plainly, if there is anything 
patentable in eomplainant's device, it is the diagonal eut on 
the same side of the two pointa. A claim of novelty based 
upon the form of the body of the staple is not well founded, 
because a staple of substantially the same form of body is old, 
AS is shown by exhibits in évidence. A mère réduction ia 
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sîze of an old device, so as to make it small enough for a new 
use, cannot support a claim to a patent. The wagon-thill 
Btaple is very similar in form to complainant's, the différences, 
as before remarked, being in the relative length of the lower 
prong, the angle at which the prongs run from the body of the 
staple, and thebeveled points. As stated by one of the witnesses, 
the effect of driving the staple in question into wood would be 
to incline the points upward, while the thill staple, if pointed 
straight, would pass perpendicularly through the wood. That 
the effect of the bevel is to force the beveled point in an oppo- 
site direction from the bevel, and that this is common knowl- 
edge in mechanics, cannot be regarded as open to dispute. 
The principle is constantly illustrated and shown in the use 
of the chisel. Although witnesses for défendant hâve, on cross- 
examination, testified that they hâve net known of a double- 
pointed tack or staple eut with the bevel eut on the same side 
of both points, the évidence clearly shows that double-pointed 
Staples, with diagonal cuts on différent aides of the points, 
were old when complainant's device was patented. 

The principal witness for complainant, who procured jpr 
Miles the patent in question, says, in his testimony : "In the 
said letters patent of complainant the second paragraph 
makes a very broad admission, to the effect that wire staples 
hâve been used for fastening the eyes of bails to pails, and 
that thèse staples hâve been driven into the wood, with pen- 
etrating points, nearly at right angles to the surface. I am 
also aware, and was aware before preparing the papers for 
said patent, that the penetrating points of staples had been 
formed in a variety of manners, among which I name the cut- 
ting of the wires diagonally, the diagonal eut generally being 
on the flat side of the staple." 

Other testimony and exhibits in évidence show single-looped 
staples in use anterior to complainant's device, with diagonal 
cuts on the opposite sides of the two points, so that, in driv- 
ing them, one point would be forced in one direction and the 
other in an opposite direction. Ail this shows that the idea 
of a diagonal eut on the penetrating points of staples was not 
new with Miles, and that ail that he can claim as new with him 
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îs the diagonal eut on the same sides of the two points, and the 
angle at which the points run from the body of the staple, 
as shown in his devioe. Tbis is what Miles invented, and 
nothing more; and since we find that the formof the body of 
his staple, and the diagonal eut of the penetrating points, 
were old when he devised his staple, I am of the opinion that 
the angle at which the prongs run from the body of the sta- 
ple, and the fact that in his device both points are eut diag- 
onally on the under side, do not give to the device such origi- 
nality and novelty as are essential to patentability; nor, in 
my judgment, can the mère fact that it is so construeted as 
to be adapted to use upon pails make it patentable. The 
leading feature of complainant's device, though it may give 
to it utility and value, seems to hâve been produced rather 
by mère change of form from that of déviées which preceded 
it, than by originality of construction. The adjustment of 
parts is purely mechanical, and in the previous state of the 
art required only the exercise of mechanical skill. A staple 
with one point beveled on one side, and the other point bev- 
eled on the opposite side, was old. It was common knowl- 
edge that, as the points should be driven into the wood, they 
would be forced in différent directions, because each point 
would be pushed in an opposite direction from the bevel. 
Now, the construction of a staple so that both points should 
be beveled on the same, that is, the under side, thereby caus- 
ing both points, when driven into the wood, to incline or bend 
in the same direction, that is, a direction opposite the bevel, 
would seem to be, in the language of the suprême court, "but 
the carrying forward, or new or more extended application, 
of a thought original with others," or well known in me- 
chanics, and not such an invention as will sustain a patent. 

The learned counsel for complainant, in argument, relied 
strongly on the case of Rogers\. Sargent, TBlatch. 607, which 
invélved the validity of a patent for a wire staple with cor- 
rugated or indented backs or ends. In that case the patent 
was sustained, and counsel hâve argued that the invention was 
merely a corrugated staple, the mère use of a pièce of corru- 
gated wire, such as every one had seen long before, but which 

v.3,no.l — 3 
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wnen bent into a staple, produced a particalar and novel 
efifect. But an ezamiuation of the opinion of tbe court shows 
tbat the décision of the case was made to rest upon peculiar 
and spécial grouuds. The patentee's staple was formed by 
compression between dies, and it appeared tbat bis claim was 
granted b; tbe patent-office "as a claim to a staple, tbe 
sbanks of wbich were to bave a rounded edge in tbe direction 
of tbeir width, a sharpened edge in tbe direction of their 
thicknesB, and transverse indentations, when those three quai' 
itite were produced by eompression betwesn dies, as contradistin- 
guished from forcing the points a/nd cutiing the barbs by a chisel." 
And it was this différence, leading to the production of th» 
article at a cheaper rate by the new method, wbich was re- 
garded by the patent-office as a patentable différence. Ând 
it is évident, from the opinion of Judge Blatohford, tbat h» 
Bustained the patent upon tbat ground, for he says: "Th» 
évidence shows tbat the patented staple oould not be made 
by hand at a prioe which would admit of its profitable manu- 
facture ; that the sale of it made by dies, by machinery, bas 
been very great, and tbat it bas altogether susperseded the non- 
serrated staple before used for blinda. In view of thèse facts 
I think the re-issued patent is valid, and the claim sustaina- 
ble in law, The words 'oonstructed substantially as above- 
described,' in the claim, cannot be regarded as having 
référence solely to the construction of the staple into a staple 
with transverse corrugations, and so formed as to pénétrât» 

wood easily and be withdrawn therefrom with difficulty. • 

«****»*'• 

They mean not only staples of such a shape that they can 
readily be inserted into wood and with difficulty be withdrawn 
from it, but staples made into such shape by the action of dies, 
which form the corrugations by swaging. To this idea of the use 
of dies, enabling the article to be made by machinery, is to be »t- 
tributed the utility and success ef the invention. This use of 
dies to make the corrugations, and not merely the réduction in 
eize of the spike, forme part of the adaptation of the spike for 
nse in blinds. Ând the article, when so made by dies, is a ne^ 
oommodity or article of manufacture." 
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So ît clearly appeara that the patent was sustained for the 
reasonthat the corrugations were, under the patentee's claims, 
to be made by the use of dies, thus enabling the article to be 
construoted by machinery, so that it should become a new, 
article of manufacture. This is the spécial ground upon 
which the opinion proceeds in establishing the patentee's 
rights; and, therefore, I do not regard the case as one in 
which it is unqualifiedly held that a patent which merely cov- 
ers a staple having indentations of equal depths, and over the 
whole surface, is valid. The particular features of the pat- 
entee's invention, to which attention has been called, evidently 
controUed the décision of the case. 

Without pursaing the case at bar further, I am of opinion 
that complainant's patent mast fall, because of the want of 
patentabUity of the device in question. 



Panobubn V. Thb Nobwegian Bark Gunn. 

The Samb v. The Italian Babk Caemelita Eoooa. 

CoNTi V. The Nobwegian Babk Gunn. ■ 

{District Court, R 2). New York. May 28, 1880.) 

Collision at Pbbir— Vessbls Adbift m a Btokm.— In the Hast river, 
at Brooklyn, during a squall, tlie bark Gunn attempted to make fast 
at a pier outside of a bark, the C. Rocca, which again was fast outside 
a ship, the Paulina. Before the rnoorings could be ail made fast the 
C. Rocca broke loose, and both she and the Gunn were driven against 
a canal-boat, the William Doran, lying further up in the alip, doing 
and receiving damage. Suit was brought in this district by the owner 
of the canal-boat to recover damages against both the other vessels ; 
and suit was also begun in the southern district of Kew York, by the 
owner of the 0. Rocca, to recover his damages against the Gunn, 
which, by consent, was tried with the other two actions in this court. 
Hdd, that the Gunn, having taken the risk of making fast at such a 
place in face of a storm, was responsible for damages caused by the 
accident to the other two vessels, and that the O. Rocca was not li^blo 
for damages caused to the canal-boat. 

In Admiralty. 
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T. C. Campbell, for libellant Pangburn. 

Butler, Stillman é Hubbard, for bark Gunn. 

Coudert Bros., for libellant Conti and bark Eocca. 

Benedict, D. J. On tlie second day of August, 1878, the 
Italian bark Carmelita Eocca arrived in the slip ofip Kelsey's 
Btores, Brooklyn, and placed herself outside of the German 
ship Paulina, then mopred on the upper side of the wharf. 
A squall was threatening, and two hawsers were at once run 
from the stem of the Carmelita Eocca to the pier. Before 
her bow fastening could be put out, the Norwegian bark 
Gunn came into the slip in tow of a tug, and placed herself 
along-side of the Carmelita Eocca. The storm was then im- 
minent. Those in charge of the Gunn commenced at once 
to make fast by running lines to the Carmelita Eocca. Two 
lines were made fast to her, although warned that her fast- 
ening was not complète, and that permission to make fast to 
her could not be given. A hawser was also sent in a boat" 
from the Gunn, to be made fast to the pier. As the men 
were about to put the hawser over the spile on the pier, the 
lighter Helen Brown, having lost control of herself in the 
storm which was then ùpon them, drove against the hawser 
and pulled it from the hands of the men who had it, and 
Bubsequently brought up on the stern of the Gunn. About 
this time the master of the Gunn jumped on to the Carmel- 
ita Eocca and made fast a third Une to her, and at about 
the same time the two hawsers from the Carmelita Eocca to 
the pier parted, and both the Carmelita Eocca and the Gunn 
went adrift. They brought up on the canal-boat William 
Doran, lying further up in the slip, each vessel doing damage 
to the canal-boat. Some damage was also done meanwhile 
to the Carmelita Eocca by the Gunn, and some damage was 
also done to the German bark Paulina by the catehing of her 
yards by the Carmelita Eocca as she went adrift. 

Out of this occurrance the three entitled suits arose. The 
first is brought by the owner of the canal-boat William Doran, 
to recover for the damage done to that boat by the striking 
of the Gunn upon her. The second is by the same libellants, 
to recover for the damage done to the William Doran by the 
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striking of the Carmelita Eocca upon her. The third suit, 
which was brought in the southern district of New York, but 
is heard before me with the other causes, by consent, is by 
the owner of the Carmelita Eocca, to recover for the damages 
caused to that vessel by the act of the master of the Gunn 
in causing her to go adrift. 

The defence on the part of the Gunn is that the damage 
arose from inévitable accident, and not from any fault on the 
part of those in charge of the Gunn. The defence on the 
part of the Carmelita Eocca is that the damage done by her 
to the canal-boat was caused by fault of the Gunn, and not 
by any fault on the part of the Carmelita Eocca. 

I do not deem it necessary to follow the careful argument 
that bas been made on behalf of the Gunn to justify the 
Bteps taken by those in charge of that vessel to make fast, 
and show that it was impossible for them to hâve done more 
that they did to get the vessel properly fastened before she 
broke adrift ; for, as I view the case, the eontroUing fault on 
the part of the Gunn was in coming along-side the Carmelita 
Eocca at the time she did. The Gunn was in tow of a tug. 
A heavy storm was seen to be approaching. There is no évi- 
dence to show that the slip where thèse vessels were was the 
only or indeed a proper place to enter at such a time. It 
must be presumed that there were other places where the 
Gunn could bave made fast if the effort had been made in 
time, and perhaps she could hâve anchored without difficulty. 
Instead, she took the risk of getting into the slip where she 
was bound, and then making fast before the storm should 
treak. In this she failed. The storm was upon her before 
«he was made fast, and the conséquence was the damage to 
thèse other vessels in"^ the slip, who were guilty of no fault, 
«nd Bustained injury simply because the Gunn attempted a 
dangerous maneuver to do what, according to her own show- 
'ing, it was impossible for her to accomplish in the time at 
'ter disposai, namely, get properly fast to a pier in the slip. 

It is said in behalf of the Gunn that she would hâve 
aooomplished this had not the lighter Helen Brown struek 
her hawser as it was being run to the pier, and afterwarda 
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brougM tip upon her etern, and that the présence of tlie 
lighter was tlie immédiate, unexpeeted and unavoidable cause 
of the accident that followed. But the storm was upon them 
bef ore the lighter came. The delay in making fast the haw- 
ser, caused by the lighter, was but slight, and the weight of 
the lighter herself not great. The master of the Gunn had 
no right to calculate so closely in such a case. Some little 
delay in getting fast should hâve been allowed for. As it 
was, it is doubtful if the bark would hâve been fast in time 
had the lighter not been there at ail. In regard to the suit 
of the Carmelita Eocca, it is to be remarked that the claim is 
not that the Gunn injured her by breaking adrift, but by 
causing her to break adrift. The answer made to this, on 
behalf of the Gunn, is that the master of the Gunn, in fast- 
ening to the Carmelita Eocca, was actuated by a sensé of 
péril, and the act may, therefore, be excused. His perturba- 
tion "carrieth a privilège," it is said. But the difSculty is 
that he had no right, with his eyes open, to put himself in a 
place where he must necessarily be perturbed. Having 
plaeed himself where he must take the risk of dragging the 
Carmelita Eocca from her moorings, or suffer greater danger 
himself, he must bear the lesser loss that arose from his 
effort to avoid the greater one. He attempted a dangerous 
maneuver, and failed in the attempt. 

My conclusion, therefore, is that the owner of the canal- 
boat is entitled to recover of the Gunn the damage caused to 
the canal-boat by the striking upon her of the Gunn and the 
Carmelita Eocca, and that the owner of the Carmelita Eocca 
is entitled to recover of the bark Gunn the damage sustained 
by her by reason of her being carried from her moorings by 
the Gunn. I am not able to see that the Carmelita Eocca ia 
responsible to the owner of the canal-boat in any amount, for 
the évidence fails to show that her Unes were insufSeient ; 
and as to having the anchor hanging, viz., so that it caught 
the canal-boat, this was no fault under the circumstances, 
for on dire occasion it was the first duty of the Carmelita 
Eocca to make herself fast, and she had no time to seeure 
her anchor before she was carried adrift. There will, there* 
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fore, be a decree în the first case in favor of the libellant, 
•with an order of référence. A similar decree will be entered 
in the third case. In the second case the libel will be dis* 
missed, and ail with costs. 



Pew & Son v. Laughlin.* 
(District Court, S. D. Pennsylmnia. July 6, 1880.) 

1. AdMIKALTT— CHAKTEIR-PaETT— EfpEOT OP MATŒBIAIi AliTBBATIOir.-— 

A cbarter-party will be avoided by a material altération made by one 
of the contracting parties, without the knowledge or consent of the 
other, after the paper has been signed by both parties, but before tt 
has been delivered. 

2. Samb— Altbbation bt Aaiarr. — A charter-party signed by the captain 

was forwarded to the charterers, who signed it, and sent it to their 
agent for delivery to the captain's brokers. The agent, without au- 
thority from the charterers, and without the knowledge of the captain 
or owners, but with the knowledge of the captain's brokers, made a 
material alteiation. Edd, that the charterers could not enforce th* 
charter-party. 

8. EviDBNCB — Infeeencb bt WinrEss. — ^The assent of the captain or 
owners to such altération Is not sufflciently proved by the testimony 
of the ship's brokers that, under the circumstances, they must hâve 
obtained such consent, although they hare no distinct recoUectiou of 
so doing. 

In Admiralty. 

Libel by Pew & Son agaînst Laugblin et al., ownera of the 
bark Eobert Morrison, to recover damages for breach of a 
charter-party. The case was twice argued. On the first 
hearing a question arose as to the sufficiency of the proof of 
the exécution of the charter-party, and Kbellant asked and 
obtained leave to take additional testimony. On the second 
hearing the case tnmed upon the effect of an altération which 
had been made in the charter-party. The évidence disolosed 
the foUowing facts: In June, 1875, the vessel was owned by 
four persons, one of whom, Thomas Gardner, was master of 
the vessel and sailed her on shares. Prior to June 25, 1875, 

•Reported by Frank P. Prichard, Esq., of the Philadelphia Bar. 
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Gardner, wîth tlie tnowledge of tlie otlier o-wnera, Imcl macla 
a charter to carry oil to Ancona, and had accordingly loaded 
his vessel with oil at Philadelphia. He employed one D. S. 
Stetson, Jr., a ship-broker of Philadelphia, to obtain a char- 
ter for a return cargo to the United States. Stetson em- 
ployed W. F. Eager & Co., ship-brokers of Philadelphia, who 
in turn employed John C. Seager, a ship-broker of New York. 

The libellants, John Pew & Son, sait merchants of Glou- 
ccster, Mass., acting through their correspondents, J. P. & G. 
C. Eobinson, sait merohantg of New York, agreed with 
Seager to charter the vessel for a cargo of sait from Trapani, 
Sicily, to Gloucester. Hager & Co. thereupon wrote a char- 
ter, obtained captain Gardner's signature to it, and forwarded 
it to Seager, who gave it to J. P. & G. C. Eobinson, who sent it, 
on June 26th, to libellants at Gloucester, with a letter stating 
that they thought the following clause in the charter, viz., 
"ten running lay days for loading at Trapani, and customary 
dispatch for discharging at Gloucester," should be altered so 
as to read, "customary dispatch for loading and discharging," 
but advising Pew & Son to sign the charter as it was, and 
authorize J. P. & G. C. Eobinson to subsequently obtain the 
altération if possible. Pew & Son thereupon signed the 
charter without altération, and returned it J. P. & G. C. Eob- 
inson, but, owing to misdirection of the envelope, it did not 
reach J. P. & G. C. Eobinson until June 3d. One of the latter 
firm then, without the knowledge or authority of libellants, 
made the altération in the charter-party which had been pre- 
viously suggested, so that it read "customary dispatoh for 
loading and discharging. " 

This altération was made in the présence of a gentleman 
connected with the house of John C. Seager, to whom J. P. 
& G. G. Eobinson then delivered the charter. Seager, on 
July 3d, forwarded it by mail to W. F. Hager & Co., who fur- 
nished libellants with certified copies. The original remained 
in the possession of W. P. Hager & Co. until shortly before 
this suit was brought. In the meantime, about July 2, 1875, 
Gardner surrendered the command of the vessel, and the 
other owners appointed P. J. Fritzinger as captain, one of 
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the owners resîding at Philadelphia becomîng the managing 
owner. The vessel sailed from Philadelphia on July 3d, but 
did not proceed to Trapani, or load libellants' cargo. In Jan- 
uary, 1878, libellants brought this suit. There was no direct 
évidence that either Gardner or any of the other owners knew 
of the altération in the charter. W. F. Hager testified : "Be- 
fore the copies were drawn I am positive that we must hâve 
received the approval of Mr. Stetson of the alteration/made 
in the charter; otherwise we would not hâve sent them." 
And Mr. Stetson, upon having his attention called to this 
Btatement, testified : "I know it is a universai custom to do 
that thing, but I hâve no recollection of his having done so 
in this instance. If he had not done so I should hâve con- 
eidered the whole thing a forgery." And, being asked whether 
he would hâve approved of the altération without consultation 
with the owners, he testified : "I should hâve felt that I should 
hâve committed a forgery if I had not consulted the captain 
or managing owner. I don't remember the circumstances." 

Edward F. Pugh and Henry Flanders, for libellant. 

J. Warren Coulston and Henry R. Edmunds, for respond- 
enta. 

Butler, D. J. The vîew I entertain respecting the exécu- 
tion of the charter-party renders unnecessary the considéra- 
tion of any other question raised by the case. It may not 
be improper, however, to say that on examining the testi- 
mony as presented at the former hearing I found no serions 
difficulty in the libellant's way, except that whioh relates to 
the exécution of the paper. My views respecting this ques- 
tion, as the évidence then presentod it, were reduced to writ- 
ing; but, as the libellant applied for permission to take 
further testimony, the opinion was not filed. It may not be 
nninteresting to insert it hère, as preliminary to an examina- 
tion of the testimony since taken : 

"The exécution of the chartcr-party is not proved. That 
Captain Gardner signed it, is shown ; but that the libellant 
signed it, is not. The contract need not hâve been reduced 
to writing, in the absence of an agreement that it shoiild be^.. 
But there was such an agreement, and until the paper wa» 
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fully executed neîther party was bound. Tlie libellant pro- 
duces a paper signed by Captain Gardner, to which bis naine, 
also, appears. That this is his signature, or that he author- 
ized it to be put there, however, is not shown. The paper 
was returned to Hager & Co., from New York, with the libel- 
lant's name upon it. But this does not even tend to prove 
that he put it there, nor does the déposition of Mr. Pew tend to 
prove it. He signed a paper, he says, of which he attaches a 
eopyio his déposition. This 'copy' is found, on comparison, 
to be similar to the paper in controversy, except in certain im- 
portant erasures and altérations, which the latter shows, and 
the 'copy' does not. But, even if we overlook this serious 
différence, how can it be affirmed that the paper in contro- 
versy is the original, signed by Mr. Pew, and not itself a 
copy, also ? The testimony is but secondary évidence of the 
fact involved, and is therefore incompétent. If it were showu 
that the original is lost, or beyond the libellant's reach, tha 
évidence would be admissible and sufficient ; but in the ab- 
sence of this it cannot be listened to. Had the paper in con- 
troversy been exhibited to Mr. Pew, and his signature thus 
proved, the difBculty would hâve been avoided." 

On the case going baok the paper was exhibited to Mr. 
Pew, and he testifies to the genuineness of his signature. 
But it now appears that when the paper came to hixE, exe- 
cuted by captain Gardner, the important altération before 
referred to had not been made, but that it was made before 
the paper left Mr. Pew's hands, (for his agent's hands were 
his,) in advance of • delivery ; and I find no évidence that 
the respondents assented to this altération, or were ever in- 
formed of it. The libellant's oounsel say : "There is no direct 
testimony as to whether the altération was assented to byany 
of the owners, but ail the circumstances show, and ail tha 
witnesses say, that it must hâve been assented to, though 
owing to the lapse of time — about five years — ^they could not 
remember." I do not, however, find any suoh such circum- 
fltances ; and the expressions of the witnesses, referred to, fall 
far short of the necessary proof. The purpose in reducing 
«ontracts to writing is to secure the most satisfactory évidence 
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of theîr existence and terms — ^in other words, to avoid the 
uerious dangers incident to paroi testimony, 

One who seeks to avoid the language in which such an 

instrument is drawn, as by proving the assent of parties to a 

change, or otherwise, must be held to full and satisfaetory 

proof of the fact. Such proof can readily be secured by hav- 

ing the assent noted or distinctly expressed in the présence 

of witnesses who wiU remember it. Hère there is no such 

évidence. The testimony of Messrs. Hager and Stetson 

amounts to nothing. Neither bas any recollection on the 

Bubject. The étalement of the first, that he "must hâve re- 

ceived the approval of Mr. Stetson to the altération," is objeo- 

tionable on the double ground that Mr. Stetson had no power 

to assent for the respondents, and that it is an inference sim- 

ply which the witness cannot draw. The statement of Mr, 

Stetson that "it is a universal custom to do that thing — that 

is, to obtain the assent of the broker to an altération in a 

charter-party — is of no conséquence, because such assent, in 

the absence of anthority to give it, as hère, would be value- 

less ; and bis f urther statement that if Mr. Hager asked "my 

assent I should bave felt that I would hâve committed a for* 

gery if I had not consulted the captain or managing owner, 

but I do not remember the circumstancea," is of aâ little 

conséquence. It does not reach the dignity of évidence. In- 

ference is buUt upon inference. Mr. Hager having inferred 

that he "must hâve obtained Mr. Stetson's assent," the latter 

infers (granted Mr. Hager did) that he obtained the cap- 

tain's or owners'. Where inferehces are admissible they are 

to be dra-wn by the court. Hère we see no foundation for any 

that can aid the libellant. If written instruments might be 

avoided, or their terms changed, upon such testimony as tha 

libellant hère invokes, they would cease to be of value. 

That the altération materially changes the contract aa 
originally written is not open to controversy. The letters of 
Eobinson & Co. and Pew & Son show how important to tha 
latter the change was considered. It is urged, however, that 
the altération was not made until after the instrument had 
been fuUy executed, and that being then made without au- 
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thority from, or fault of, tlie libelknt, it does not affect tlie 
contract as entered into by the parties. It is true that such 
an altération (or, more accurately speaking, spoliation) would 
not affect the contractual relations of the parties. 1 Green. 
Ev. § 566. But, unfortunately for the libellant, this altéra- 
tion, as already suggested, did not occur after the exécution 
of the instrument had been completed. Itis true, Pew & Son 
had signed the paper, but it still remained in their hands, 
(Eobinson & Co. being their agents,) and was completely sub- 
ject to their wiU. Until delivered, as the évidence of their 
contract, the exécution was incomplète. It had been for- 
•warded to them to sign and return to Hager & Co., who should 
hold it for the parties ; and until this was done the transac- 
tion was not completed, and no responsibility on the part of 
the appellant attached. As Mr. Birch, clerk for Hager & Co. 
testifies, the vessel "would not be considered chartered unless 
the paper came back signed." It did come back signed, but, 
unfortunately, at this time it was not the same as when the 
respondents' représentative, Gardner, signed it. As respects 
the libellant it speaks as of the date when (through their agents) 
they delivered it to Hager & Co. Thus it is seen that the 
altération was not made after the instrument was fully exe- 
cuted; that it is not a case of spoliation, such as is referred 
to by the authorities cited ; but, on the contrary, that the par- 
ties did not exécute the same instrument, did not agrée to 
the same thing, and consequently had no contract to which 
they were mutually bound. • The only terms to whieh the 
libellant could be held are those shown by the paper when 
delivered by their agent, and thèse terms (to which the re- 
spondents did not agrée) are the terms recited in the libel and 
hère sought to be enforced. 

The libel must be dismissed, and the respondents' counsel 
wiU prépare a decree accordingly. 
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Kenah V. The Tug John Maee|:b, Je.* 
(District Court, E. B. PenntyUania. June 11, 1880.) 

L AdmiraI/Ty— Evidence>^Admi8Sion ra Answee — Retraction op bt 
Ambndment. — An answer containing an admission of a contract as 
stated in the libel, may by leave of the court, be afterwards amended 
by witbdrawing the admission; but this will not relieve the respond- 
ent from the eilect of his admission as évidence. 

2. Same — Efpect of Buch Admission. — In such case the admission must 
be considered in the light of ail the circumstances, and acoorded such 
influence as may seem just. 

8. Bame — Evidence — Déclarations of Mastbb Aftbb Lbavino Own- 
eb'b Service. — In an action for the loss of a vessel the "déclarations of 
the master, made after quitting the service of the owners, are not 
admissible as évidence against them. 

In Admiralty. 

Libel in rem by the owner of the barge Zouave and her 
cargo against the tug John Markee, Jr., setting f orth a con- 
tract on the partof the tug to tow the barge from Philadel- 
phia to Salem Creek canal, and place her in the mouth of 
the canal. The libel averred that instead of placing tho 
barge in the, mouth of the canal the tug left her in a dan- 
gerous position in the river about 300 yards below the canal; 
that the master of the barge, finding it impossible to remain 
in this position, attempted to pôle the barge into the canal, 
but that in so doing the barge was swept away by the tida 
and -wrecked. 

The answer admitted the contract as stated in the libel, 
and alleged that the tug had towed the barge into the mouth 
of the canal, but subsequently moved her at thé request of 
her master to the point where she was afterwards left. 

From the libellant's testimony it appeared that there was 
no one on the barge but her master, and that he could bave 
managed her if she had been placed in the mouth of the 
canal, but was unable to do so without assistance at the 
place where she was left, and that he was unable to procura 
assistance. 

•Reported by Frank P. Prichard, Esq. of tlie Philadelphia bai. 
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Notwithstanding the admission in the answer of the con- 
tract as stated in the libel, the respondents took testimony 
to show that the contract on the part of the tug was to tow 
the barge to the mouth of the canal and not into the canal. 
After the testimony was closed respondents moved to amend 
their answer in this respect : filing an affidavit that the admis- 
sion had been made under a misconception of the language 
of the libel. This motion was opposed by libellant. 

Eespondent also offered évidence, under objection from 
libellant, to show certain déclarations of the master of the 
barge with regard to the loss, made in the absence of libel- 
lant, long after the suit had been brougbt and after the mas- 
ter had left libellant's employment. 
Oeorge P. Rich, for libellant. 

H. G. Ward and J. Warren Coulstnn, for respondents. 
Upon the motion to amend the answer the court delivered 
the following opinion : 

BuTLEE, D. J. As Originally drawn, and until the testi- 
mony had been closed and the argument commenced, the 
answer raised no question respecting the contract. The 
statements of the libel, in this particular, were admitted, and 
the respondent averred performance by placing the barge 
"in the mouth of the canal." The motion to amend, so as 
to permit the question whether the contract required the 
barge to be placed in the mouth of the canal, to be raised, is 
allowed. This will not, however, relieve the respondent from 
the effect of his admission and statement, as évidence, in 
passing upon the new issue raised. They must be considered 
in the light of ail the circumstances, and accorded such in- 
fluence as may seem just. 

Upon the merits of the case disclosed by the pleadings 
and proofs the court delivered the following opinion : 

Butler, D. J. I will not enter upon a discussion of the 
évidence. It is conflicting; but I believe it shows, with rea- 
sonable certainty, that the contract was to run the barge 
into the mov.th of the canal; that it was not so run in; and 
that the loss of the barge was the direct conséquence of this 
failure. 
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The allégation that the libellant requested to be taken ont, 
after being run in, and be lef t below, in the river, is improb- 
able on its face, and is not sustained by the évidence. 

The respondent cannot complain of the smallness of the 
crew. It would hâve been sufficient for the barge's manage- 
ment if she had been placed in the canal. That it was not 
snffioient to extricate her from the position in which she was 
improperly left, is not important. The circumstance that it 
■was 80 small, of itself tends, forcibly, to prove that the libel- 
lant did not contract to be left out in the river, where his 
crew would be inadéquate to the management of his boat. 
I do not find anything in the case which should relieve the 
respondent from liability for the loss. That the libellant 
should bave made an effort to get into the canal, under the 
«ircumstances existing, after he was left, seems clear. He 
«ertainly is not blâmable for doing so. 

It is proper to say that the alleged déclarations of the 
master of the barge, made after quitting the command and 
the libellant's service, hâve not been considered. I hâve re- 
garded them as inadmissible as évidence. 



Thb Bat City. 

{District Court, E. D. Miehigan. June 28, 1880.) 

1. Admihaltt— DocKBT Fbbb.— The docket fee of $20 la taxable wlieiii- 
ever a trial at common law Is begun by the swearing of a jary, or by 
the introduction of testimony at the opening of argument upon a final 
hearing in equity or admiralty, on appeal from the clerk's taxation of 
costs. 

In Admiralty. 

This was a suit brought by the owners of the barge Boaco- 
lîel against the owners of the tug Bay City, to reeover for the 
loss of the barge through the alleged négligence of the tug. 
On the day assigned for trial the case was called and the mas- 
ter of the barge put upon the stand. Upon the conclusion of 
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his testimony the court intimated tho opinion that he had 
made no case against the tug, but leave was granted to the 
libellants to put in further testimony if they saw fit. After 
the évidence upon both sides had been concluded libellant 
discontinue^ his suit. Claimanta now insist that they are 
entitled to a docket fee of $20, as upon a final heai'ing in 
admiralty. 

James J. Athinson, for libellants. 

Wm. A. Moore, for claimants. 

Brown, D. J. By Eevised Statutes, § 824, there is taxable 
in favor ojE the prevailing party, "on a trial beloro a jury, 
or ou a final hearing in equity or admiralty, " a docket fee of 
$20. A practice has heretofore prevailed in this district of 
taxing this fee only upon the termination of the suit by a 
judgment or decree. The précise question does not seem to 
hâve arisen in any reported case. Upon reflection, however, 
I think the fee is taxable whenever the trial is entered upon 
by the swearing of a jury in a common-law case, or by the 
introduction of testimony or the final opening of the argument 
upon a final hearing in equity or admiralty. The fee is not 
made by the statute to dépend upon a judgment or decree, but 
is taxable on a trial or final hearing. As the labor for which 
the docket fee is supposed to be a compensation is performed 
on or before the trial, equitably the party ought not to lose 
the benefit of it by a discontinuance entered after the trial or 
hearing has begun. In New York the practice seems to be to 
allow it upon a final disposition of the cause, even without a 
trial or hearing. Hayford v. Grifith, 3 Blatch. 79. 

The appeal is sustained. 
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Ibwin V. The Town of Ontario. 
{Okeu.it Court, HT. D. New York. July 2, 1880.) 

i. Town Bonds — Apfidavit of Town Assbssors. — In an action \>y a 
bonaflde holder of bonds issued under the act of May 11; 1868, (Laws 
of New York, 1868, e. 811,) as amended by the act of AprU 19, 1869, 
(Laws of New York, 1869, e- 241,) to aid in tlie construction of the 
Lake Ontario Shore Railroad Company, the défendant caunot contra- 
dlct any of the statutory facts sworn to in the affldavit of the town 
assessors. 

Phdps V. The Town of Lemston, 15 Blatchf. C. C. R. 131, followed. 

Smith V. The Town of Ontario, 15 Blatchf. C. C. R. 267, distinguiahed. 

2. Papbrs Beparately Fii.ed at Same Time. — When guch affldavit of 

the assessors, and other papers prescribed by the statute, were filed 
separately at the same time, and were attached together wlien pro- 
duced on the trial, and were flled as a whole at one and the same time, 
they will be regarded as having been phygioally attached together as 
one whole when they were flled. 

3. Ratification. — Facts in this case héld to constitute a ratification of 

the acts of the offlcers who issued the town bonds. 

Motion for New Trial. 

Albertus Perry, for plaintiff. 

William F. Cogswell, for défendant. 

Blatchpoed, c. J. This is a suit against the town of On- 
tario, to recover the amount of 16 coupons of $35 each, eut 
off from four bonds of |1,000 each, issued by that town. 
Four of the coupons fell due April 1, 1877; four October 1, 
1877;. four April 1, 1878; and four October 1, 1878. Two 
of the bonds were dated April 1, 1871, and two July 1, 1871. 
The action was tried before the court and a jury, and the 
plaintiff had a verdict for the amount of the coupons, $560, 
and $86.32 interest. A motion is now made for a new trial on 
a bill of exceptions. The plaintiff proved that he becamethe 
purchaser in good faith of the said bonds and coupons before 
the same became due, for a valuable considération, by him 
paid therefor at the time of the purehase thereof. He then 
offered in évidence a roU of papers from the office of the elerk 
of the county of Wayne, in which county the town of Ontario 

J8 situated, usually called a bonding JoU, which consisted of 
v.8,no.2— é 
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Bundry papera attaohed together and marked on the outsîde 
thereof as filed and recorded in the office of the clerk of the 
county of Wayne, on the 23d of Decemher, 1870. 

The first paper in the roU was an order of the county 
judge, of Wayne county, appointing three persons to be rail- 
road commissioners of said town, to carry into effect the pro- 
visions of the act of May 11, 1868, (Laws of New York, 1868, 
e. 811,) authorizing certain towns in certain counties, includ- 
ing Wayne, to issue bonds and take stock in and for the con- 
struction of the Lake Ontario Shore Eailroad, and of the 
amendatory act of April 19, 1869. Laws of New York, 1869, 
c. 241. 

The second paper was a verified application of 1 8 freehold- 
ers and résidents of said town, to the said county judge, for 
the appointaient of the said three persons to be railroad 
■commissioners for said town, in pursuance of the provisions 
of said acts. 

The third paper was an affidavit, as follows . 

"State of New York, Wayne county, ss. John M. Bishop, 
John Dickerson and Joseph Middleton, being duly sworn, 
each for himself says that they are the assesaors of the town 
of Ontario, in said county, and that the consent has been 
obtained, in writiug, of persons owning more than one-half 
of the taxable property assessed, and appearing upon the 
last assessment roll of said town, and a majority of the tax 
payera, as appears by said assessment roll, whieh consent 
Jias been proved and acknowledged according to the provis- 
ions of an act entitled, 'An act to authorize certain towns in 
the counties of Oswego, Cayuga and Wayne to issue bonds 
and take stock in and for the construction of the Lake Onta- 
rio Shore Eailroad,' passed May 11, 1868, and the act amend- 
atory thereof, passed April 19, 1869, (chapter 241 of Laws of 
1869;) that the commissioners of the town of Ontario, ap- 
pointed to carry into effect the purposes of said act and the 
act amendatory thereof, are now authorized by the terms of 
said act, and the act amendatory thereof, to borrow, on the 
iaith and crédit of said town of Ontario, the sum of $107,000 ; 
and thèse déponents further say, and each for himself says, 
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that the said sum of $107,000 does not exceed in amotint 25 
per cent, of the taxable property assessed and appearing 
upon the last assessment roll of said town; and thèse dépo- 
nents further say, and each for himself says, that they are 
ail of the assessors of said town of Ontario, and that they 
hâve now ail met together as a board of assessors to perform 
the duty required of them in and by said act, and the aot 
amendatory thereof. 

"J. M. BiSHOP, 
"Joseph Middlbton, 
"John Lickinson, 

"Assessors. 
"Subscribed and Bwom to before me this thirtieth day of 
April, 1S70. 

"L. E. BOYNTON, 

"Justice of the Peace." 
This affidavit was marked as filed December 23, 1870. 
Then foUowed five papers, usually known as consents of tax 
payers, which were in ail respects alike, and were each signed 
by sundry tax payers of said town, the signatures to which 
■were verified by an affidavit of a subscribing witness, as here- 
inafter stated. 

The said consents were in the foUowing form : 
"Consent of tax payers of the town of Ontario, in the county 
of Wayne, that said town may issue bonds and take stock in 
and for thé construction of the Lake Ontario Shore Eailroad : 
The undersifïned, tax payers of the town of Ontario, in th« 
county of Wayne, state of New York, hereby consent, in writ- 
ing, that the railroad commissioners appointed for said town 
of Ontario, in pursuance of the provisions of an act entitled 
'An act to authorize certain towns in the countiesof Oswego, 
Cayuga and Wayne to issue bonds and take stock in and for 
the construction of the Lake Ontario Shore Eailroad,' passed 
May 11, 1868, and the act amendatory thereof, passed April 
19, 1869, (chapter 241 of the Laws of 1869,) may borrow, on 
the faith and crédit of the town of Ontario, in said county, 
the sum of $107,000, that being an amount not exceeding 
20 per cent, of the valuation of said town of Ontario, as shown 
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by the last assessment roU of said town, and may issue bonda 
theref or, under their handa and seals, in the manner provided 
in said act and the act amendatory thereof, and may sub- 
scribe for and take stock in and for the construction of the 
Lake Ontario Shore Eailroad, for the amount above named." 

The affidavits verifying the signatures to said five consent 
papers were not objected to, except as to the affidavit to one 
of them, and as to the affidavit to three of the signatures to 
fcnother of them. 

The affidavits objected to were in this f orm : 

"State of New York, Wayne County, ss. On this twenty- 
sixth day of August, 1870, before me appeared personally 
Alonzo W. Casey, subscribing witness to the above consent, to 
me known, who, being by me duly sworn, did dépose and 
say that he resided in the town of Ontario, in said county; 
that he knew the individuals deseribed in and who executed 
the above consent ; that he was présent and saw the individ- 
uals sign, seal and deliver the same as and for their act and 
deed, and each and every one of said individuals was informed 
by this witness of the contents, whereupon the said Alonzo 
W. Casey became the subscribing witness thereto. 

"A. W. Casey. 

" Snbscribed and swom to this twenty-sixth day of August, 
1870, before me, 

"H. HiLL, 

"Justice of the Peace." 
The affidavit of the assessors, the several assessors, the 
«everal consents, and the vérifications thereof, were sepa- 
rately and respectively marked on the back thereof, in the 
handwriting of the county clerk of Wayne county for the time 
being, or his deputy, as filed in such "Wayne county clerk'a 
office December 23, 1870. The counsel for the défendant in 
due time objected to the introduction of said papers on the 
ground. that the affidavit of the assessors was insufficient, in 
that it did not state that a majority of the tax payera of said 
town, as appeared by the last preceding assessment roU, had 
consented that a debt should be contracted by said town and 
bonds issued by it, and also that the said affidavit was 
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■whoUy détective and insufficient. The objection was over- 
ruled by the court, and the counsel for the défendant excepted. 
The counsel for the défendant also objected to reading in évi- 
dence the consent of tax payera, with the signatures thereto 
verified by said Casey, on the ground that such vérification 
did not conform to the statute, in that it did not state that 
each or any of the persons subscribing such consent informed 
the said subscribing witness that they knew the contents 
thereof. The objection was overruled by the court, and the 
counsel for the défendant excepted. The plaintiff then intro- 
duced the assessment roU of the town of Ontario for the year 
3869. No question was raised upon it. The counsel for the 
plaintiff then proved the exécution by the railroad eommis- 
sioners of the bonds and the coupons set forth in the com- 
plaint, and that the same were delivered to the Lake Ontario 
Shore Eailroad Company in payment for the subscription for 
the stock of said company made by such commissioners. 
The bonds were in ail respects alike, except the numbers, 
and the time when the coupons became due. 

The bonds were in this form : 
"No. 6. 11,000. 

"United States of America, town of Ontario, county of 
Wayne, state of New York. -Lake Ontario Shore Eailroad 
Company. Issued by virtue of an act of the législature of the 
state of New York, entitled 'An act to authorize certain 
towns in the counties of Oswego, Cayuga, and Wayne, to 
issue bonds and take stock. in and for the construction of the 
Lake Ontario Shore Eailroad,' passed May 11, 1868, (chapter 
811 of the Laws of 1868,) and an act amending the same, 
passed April 19, 1869, (chapter 241 of the Laws of 1869.) 
Thèse acts authorize any town, incorporated village or city, 
except the city of Eochester, in either of the counties of Os- 
wego, Cayuga, Wayne, Monroe, Orléans, or the second assem- 
bly district of Niagara, situate along the route of the Lake 
Ontario Shore Eailroad, to subscribe for the stock of the Lake 
Ontario Shore Eailroad, and to issue town, village or city 
bonds in payment therefor. 

"Know ali men by thèse présents, that we, the undersigned 
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commÎBSÎoners under the above-entitled act for the town of 
Ontario, in the county of Wayne and state of New York, upon 
the faith and crédit and in behalf of said town, for value 
received, promise to pay to the bearer the sum of $1,000, on 
the first day of April, in the year one thousand, eight hun- 
dred and seventy-nine, at the American Exchange National 
Bank, in the city of New York, with interest at 7 per cent. 
per annum, payable semi-annually on the first days of April 
and October in each year, at the same place, on the présen- 
tation and surrender of the coupons for such interest hereto 
annexed. 

"In witness whereof we hâve hereunto set our hands and 
seals, and hâve caused the coupons hereto annexed to be 
signed by H. Hill, one of our members, this first day of No- 
vember, in the year one thousand eight hundred and seventy- 

oue. 

"Hezekiah Hill, [l. s.] 
"A. W. Caset, [l. s.] 

"L. E. BOYMTON, [L. s.] 

Commissionera." 

The coupons were în this form : 
"$35. Town op Ontabio. 

"The American Exchange National Bank of the city of 
New York will pay the bearer $35 on the first day of April, 
1875, being semi-annual interest due on bond No. 5. 

H. Hill, Commissioner." 

It appeared, by a comparison of the assessment roll with 
the so-called bonding roll, that, exclusive of the tax payera 
who had subscribed the consent so verified by said Casey, the 
total number of tax payers consenting was less than a ma- 
jority of the total number of tax payers as appeared by the 
last preceding assessment roll. The plaintifE proved th« 
incorporation of the railroad company; that it had con- 
structed the railroad; that the same was now in opéra- 
tion, and that the défendant paid the interest on its bonds 
for three years after its bonds were issued. The plaintiff 
then proved the amount due on the coupons set forth in 
the complaint, and rested. The défendant then offered to 
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prove, by the assessors who made the foregoing afiBidavit of 
August 30, 1870, (one of whom was called by tbe défendant 
and swom as a witness,) that at the time when said afSdavit 
-was so subscribed and swom to by them the same was on a 
eeparate sheet of paper, unattached to any of the consents 
of the tax payera, or any other paper, and that none of such 
«onsests were présent at the time of such subscription and 
vérification. The plaintiff objected to the évidence, and 
it was excluded by the court, and the défendant excepted. 
The défendant then offered to prove that the total number of 
persons subscribing such consents, as appeared by said bond- 
ing roll, was less than one-half of the tax payers of s^id town, 
AS appeared by said assessment roll. The plaintiff objected 
to such évidence on the ground that it was immaterial, and 
the court excluded it, and the défendant excepted. The de- 
fendant then rested. The défendant then requested the court 
to instruct the jury to render a verdict for the défendant, on the 
. ground that the affidavit of the assessors did not comply with 
Uie statutein the respect before set forth, and also on the ground 
that it appeared, by a oomparison of the names on the said so- 
«alled bonding roll with the names of the tax payers in the said 
assessment roll, that a majority of the tax payers of said 
town had not given their consent that any debt should be 
contracted by said town, or bonds issued by it, according to 
the requirements of the statute. The motion was reserved 
by the court, and the défendant excepted. The court in- 
structed the jury to render a verdict for the plaintiff for the 
amount of said coupons and interest, to which instruction 
the défendant excepted. 

The verdict before named was then rendered. 

The act of May 11, 1868, (Laws of New York, 1868, e. 
811,) as amended by the act of April 19, 1869, (Laws of New 
York, 1869, c. 241,) provides in section 1 for the appoint- 
ment of railroad commissioners for the town by the county 
judge. Section 2 is as follows : "It shall be lawful for said 
commissioners to borrow, on the faith and crédit of their re- 
spective towns, ineorporated villages, and eities aforesaid, 
«uch sums of money, not exeeéding 20 per cent, of the valua- 
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tion of said town, încorporated village, or city, to be ascer- 
tained ty the last assessment roUs thereof respectively, for a 
termnot exceeding 25 years, at a rate of interest not exceeJing 
7 per cent, per annum, and to exécute bonds therefor under 
their hands and seals respectively." The bonds so to be ex- 
ecuted may be in such Bums, not exceeding the sums set forth 
in the consent of the tax payers of said corporations, and 
payable at such times and places, not exceeding 25 years, 
and in such form, as said eommissioners may deem expédient ; 
but no such debt shall be contracted or bond issued by said 
eommissioners of or for either of said towns, incorporated 
villages, or cities, until consent, on or before January 1, 1871, 
in -writing, proved by a subscribing witness, who shall swear, 
in addition to the ordinary form of aifidavits of subscribing 
witnesses, that the party executing inf ormed the witness that 
he knew the contents thereof, or acknowledged as provided 
for conveyanees of real estate, shall first hâve been obtained 
of persons owning more than one-half of the taxable property 
assessed, and appearing upon the last assessment roU of 
eaid town, incorporated village, or city, and a majorityof the 
tax payers as appears by such assessment roUs respectively, 
»nd such fact shall be proved by the affidavits of the assess- 
ors, or a majority of them, of such towns, incorporated vil- 
lages, or cities, respectively; and it shall be the duty of such 
assessors, and they be hereby authorized, to make such affi- 
davit when the said consent shall be obtained. Said afSdavit 
and consent, and a copy of the assessment roU, shall be filed 
in the clerk's office in the respective counties, and certified 
copies thereof in the town clerk's office of each of the said 
towns respectively, and the same, or a certified copy thereof, 
Bhall be évidence of the faots therein contained and certified, 
in any court of the state, and before any judge or justice 
thereof." 

Section 3 of the act of 1868 authorizes the eommissioners 
to dispose of the bonds to such persons or corporations, and 
upon such terms, as they shall deem most advantageous for 
their said town, incorporated village or city, but for not lésa 
than par, and proposes that the money that shall be raised 
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by any loan or sale of bonds shall be invested in the stock of 
said company, of the Lake Ontario Shore Railroad, and the 
commissioners, in the corporate name of the town, may sub- 
scribe for the stock of such company to the amount so bor- 
rowed, and that, on receiving certificates for the amount of 
stock so subscribed for, the town shall acquire ail the righta 
of the stockholders of the company. Section 4 of the act of 
1869 provides that the commissioners of any town may issue 
the bonds directiy to the directors of the railroad company at 
not less than their par value, and reçoive in exchange there- 
for the stock of the company at not more than par. 

Thèse statutes in regard .to the bonding of towns in aid of 
the Lake Ontario Shore Eailroad Company were under con- 
sidération by me in the case of Phelps v. The Town of Lewis- 
ton, 15 Blatchf. G. G. E. 131-153, and it was there said: 

"The second section of the act of 1868, as amended by the 
second section of the act of 1869, provides that the fact that 
the prescribed consent in writing of the tax payers, proved or 
aeknowledged as provided, bas first been obtained, shall be 
proved by the affidavit of the assessors, or a majority of them, 
of the town; that it shall be the duty of the assessors to 
make the affidavit when the consent shall be obtained; that 
the affidavit and consent, and a copy of the assessment roll, 
shall be filed in the county clerk's office, and that the same, 
or a careful copy thereof, shall be évidence of the facts 
therein contained, and certified in any court of the state. As 
the commissioners are to issue the bonds, the meaning of the 
statute is that the affidavits of the assessors, or a majority 
of them, that the prescribed consent in writing, proved or ae- 
knowledged as provided, has been obtained, shall be proof to 
the commissioners of such fact, so as to authorize the issuing 
of the bonds, without its being necessary for the commis- 
sioners to examine the question further, and that the affidavit, 
or a certified copy of it, as filed, shall be évidence of such 
fact in any court of the state. Under this provision such an 
affidavit of the assessors must be held to be proof of such 
fact sufficient to protect a honafide holder of the bonds for a 
valuable considération, without notice, without its being 
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neceBsary for hîm to examine further into the question as to 
whether the condition précèdent bas been compiied with. 
Undoubtedly there must be statute authority for the issue of 
the bonds, and the provisions of the statute must be foUowed. 
A purchaser of the bonds, even though a honafide purchaser, 
is referred by the bonds themselves to the terms of the stat- 
ute. He there finds it enacted that the bonds may be issued 
by the commissioners if the consent in writing, as proved or 
acknowledged as provided, of tax payers of the town, to a 
specified number and amount, is first obtained, and that the 
afiSdavit of the assessors to that fact shall be proof of that 
faot for the action of the commissioners. 

'"Although the authority of the commissioners to issue the 
bonds is made dépendent on the condition that the required 
consent of the tax payers shall be first obtained, yet it is 
equally clear that the commissioners who are to issue the 
bonds are to ascertain and détermine before issuing the bonds 
that the required consent bas been obtained, by receiving, as 
proof thereof, the affidavit of the assessors to the fact. The 
duty of ascertaining -whether the prescribed consent has been 
obtained is plainly vested by the statute in commissioners» 
and the form and nature of the évidence they are to act on 
as évidence of the fact are prescribed. The fact of the issue 
of the bonds shows that they ascertained and determined that 
the condition prescribed had been compiied with, and although 
the bonds do not, on their faces, refer in terms to the neces- 
sity or the fact of the consent, fio bona fide purchaser of the 
bonds can be required to go back further than the affidavit 
to which the statute refers as proof. It was made the duty 
of the commissioner to détermine on spécial évidence whether 
the statutory prerequisite to an authorized issue of the 
bonds had been compiied with, and it was also made their 
duty to issue the bonds in the event of such compliance. 
The case in thèse respects is within the principles laid down in 
The Town of Coloman v. Eaves, 92 U. S. 484." 

In the case of Phelps v. The Toivn of Lewiston the affidavit 
of the assessors was in ail essential respects in the aame worda 
of thô affidavits of the assessors in the présent case. In that 
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case the affidavit and the consents, and the proofs and acknowl- 
edgments attached together, were, with a eopy of the assess- 
ment roll of the town for the year 1869, filed in the office of 
the clerk of the county on the tenth of September, 1870. In 
the présent case the application to the county judge and his 
order, and the affidavit of the assessors, and the consent and 
the proof of the signatures to the consents, thèse papers, 
conatituting the bonding roll, were, when produced in évidence 
at the trial from the office of the county clerk, attached together, 
and were marked on the outside as being filed and recorded 
in the office of the clerk of the county on the twenty-third 
of December, 1870. This means that they were filed at one 
and the same time, as constituting by the sum of their parts 
one paper, or bonding roll, those parts being parts of one and 
the same proceeding. In addition to this the affidavit of the 
assessors, and each consent, and each proof of the signatures 
to the consents, was separately marked by the proper officera 
as filed in the county clerk's office on the twenty-third of 
December, 1870, the day of the filing of the whole as a 
whole. 

As the affidavit of the assessors, and the consents, and the 
proof of the signatures to the consents, were so filed separately 
at the same time, and were attached together when produced 
on the trial, and were filed as a whole at one and the same 
time, it necessarily follows that they must be regarded as hav- 
ing been physically attached together as one whole when 
they were filed. This makes the case like that of Phelps v. 
The Town of Lewiston. It is of no conséquence that it might 
hâve been shown that the affidavit, when it was subscribed 
and sworn to by the assessors, was on a separate sheet of 
paper, unattached to the consents, and that none of the 
consents were présent when the affidavit was subscribed and 
sworn to. Such évidence would not show, or tend to show, 
that the consents referred to in the affidavit were not the con- 
sents filed with the affidavit. In regard to such form of affi- 
davit it was said, in Phelps v. The Town of Lewiston : "But 
it is contended the affidavit of the assessor is defective. The 
affidavit is shown by the évidence to hâve been attached to 
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the consent papers when the two were filed togetlier in tlie 
county clerk's office. The affidavit states that the consent in 
writing has been obtained of persons owning, etc., ' which 
consent has been proved and acknoAvledged according to the 
provisions ' of the two acts, specifying them detinitely. It 
does not state otherwise what the consent is to be for or about. 
But in view of the attachments of the consents to the affida- 
vit, and of the contents of the affidavit, and of the con- 
tents of the consents, it must be held that the 'consent' 
referred to in the affidavit is sufficiently designated therein 
as being the consent referred to in l;he statute and the 
consent specified in the consent papers." In so far as any 
views expressed in Smith v. The Town of Ontario, 15 
Blatchf. C. C. E. 267, by Judge Wheeler, differ from those 
expressed by me in Phelps v. The Town of Lewision, it 
is to be remarked that the décision in the Phelps case was 
made prior to the décision in the Smith case, and that the 
décision in the Phelps case does not appear to hâve been 
brought to the notice of the court before the Smith case was 
decided. 

The Phelps case was decided in August, 1878, and the 
Smith case in September, 1878. In October, 1879, the 
Bmith case was again brought before Judge Wheeler, after 
the judgment for the défendant in the case for costs had been 
paid and satisfied, and he was asked leave to re-argue a mo- 
tion for a new trial in the case. He denied the case for 
want of power, although the Smith suit was a suit against 
the same town as the présent suit, and was founded on the 
eame bonding proceedings and the same issue of bonds; yet 
it appears, from the last décision filed in the Smith case, that 
the record on which the action for a new trial in that case 
was had showed that some of the consents were filed in 
the county clerk's office on différent days from others, in 
December, 1870, and that the affidavit was filed there at 
Bometime in that month, without showing on what day, and 
that when the application for leave to re-argue the motion 
for a new trial was made it still appeared that the affidavit 
and each consent was filed separately, as if it came from dif- 
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ferent sources from the others, before the affidavit and con- 
sents were filed together as one roll, A différent atate of 
facts appears in this case. Hère, it appears that the affida- 
vit and each consent, and each proof of the signatures to 
the consents, was filed on the same day on which the whole 
roll containing ail of those papers was filed as a whole. If 
they were ail filed at one and the same time, each separately, 
and then as a whole, they were, in judgment of law, attached 
together, as much as if physicially attached by material 
means. This case is, therefore, brought fully within the 
décision in the Phelps case, and to which I adhère, and it is 
unlike the Smith case. 

The consents being thus to be considered as being the 
consent referred to in the affidavit, are found to be consents 
to borrowing the money and. issuing the bonds, and subscrib- 
ing for the stock. 

The fact which the statute says is to be proved by the affi- 
davit of the assessors, and which affidavit it is made by the 
statute their duty to make, is the fact that the consent in writ- 
ing, proved or acknowledged in the manner prescribed by the 
statute, bas been obtained of persons owning more than one- 
half of the taxable property, and of a majority of the tax pay- 
ers. This includes not only the fact of consent, and of con- 
sent in writing, and of consent of the requisite persons and 
of the requisite majority, but that the consent bas been 
proved or acknowledged in the prescribed manner. 

The affidavit of the assessors in the présent case, in con- 
nection with the consents, fully compiles with the statute, and 
must be received in this case as proof to the commissioners 
of everything required for the issue of the bonds. It con- 
cludes the question, as against this plaintiff as a honafide 
holder, as to the form of the proof of the signatures to the 
consents, because it finds the fact that the proof was accord- 
ing to the provisions of the statute. It was, therefore, not 
open to the défendant as against this plaintiff to contradict 
any of the statutory facts sworn to in the affidavit. It was 
not open to it to object to the sufficieney of the affidavit, or 
to the Bufficiency of the proof of the signatures to the consents, 
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or to go into an arithmetical computation as to -whetlier tlie 
required consents had in faot been given, as to value or num- 
ber. No error was committed at the trial, and ail the excep- 
tions taken by the défendant must be overruled. 

In addition to the foregoing considérations, it appears that 
"the bonds and the coupons were delivered to the railroad Com- 
pany in payment for the subscription made by the commis- 
flioners to the stock of the company, as authorized by section 
4 of the act of 1869. This made the town a stockholder in 
the' Company, and it must be assumed that the oommissioners 
did their duty, and that the town reoeived the stock and has 
retained it, in the absence of any statement to the contrary, 
though the bill of exceptions is silent on that point. But it 
does appear that the road has been built and put in opéra- 
tion, and that- the défendant paid the interest on its bonds 
for three years after they were issued. Under the cases of 
Supervisors v. Schenck, 6 Wall. 7T2; Penn. C. Go. v. Amy, 13 
Wall. 297, and Commissioners v. January, 94 U. S. 202, it must 
be held that, as against the plaintiff, as a honafide holder, the 
town has ratified with fuU knowledge by the record of the 
aUeged defects, the acts of those who issued the bonds. 

The motion for a new trial is denied, and the stay of pro- 
ceedings is vacated, and judgment is ordered for the plaintiff 
on the verdict. 



Tierblij and others v. Bacon and othera. 

(Oi/rcuit Court, D. Massachusetts. July 17, 1880.) 

1. Adopted CHII.D — Vestbd Lntbhest — Acts of 1871 (Gen. St. of Mass. 
e. 110) AND OF 1876 (c. 213, } 9) Cohstkded. 

In Equity. 

Bill in equity, praying that the défendant John H. Bacon, as 
he is trustée under the will of Edward C. Tirrell, may be 
ordered to convey to the complainants and others, heirs at 
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law of said Edward, one undivided eighth part of the residue 
of his estate. 

The case was submitted npon the bill, the answer of those 
défendants who made answer, and certain agreed facts, the 
substance of which is as foUows : Edward G. Tirrell, of Boston^ 
jnade his last will in 1846, and died in 1857. After a spécifie 
beguest to his wife, he devised the residue of his estate to the 
défendant Bacon and others, in trust, to pay the income to 
his wife for life, and at her death to his children during their 
lives, respectively, in equal shares ; and, upon the decease of 
each child, to convey and transfer his or her share and portion 
of the property, real and personal, above devised, etc., to his 
or her child or children then living, in equal shares, and to- 
the lawful issue then living of any deceased child of such child ; 
and in default of any such child, children, or issue then living, 
to the testator's heirs at law. 

The testator left eight children, of whom one was Edward 
Q. Tirrell, who enjoyed one-eighth part of the income of the 
trust fund until 1879, when be died, leaving no children, 
unless the défendant Willie K. Tirrell is to be considered his 
child. Willie K. Tirrell was duly adopted as a child by 
Edward Q. Tirrell, in 1874, in accordance with the then exist- 
ing laws of Massachusetts. 

The question raised by the pleadings and statement was,. 
•whether Willie K. Tirrell took a share of the trust fund as a 
"child" of Edward Q. Tirrell. 

John P. Treadwell, for the heirs of Edward G. Tirrell. 
John Hillis, for the widow and adopted child. 
LowBLL, G. J. The law of adoption of children in Massa- 
chusetts was first enacted in 1851, and modified a few years 
later in Gen. St., c. 110. In 1871 it was modified in some 
respects. Under both those laws an adopted child was con- 
clusively taken to be the équivalent of a legitimate child 
of the parent or parents who had adopted him, excepting in 
two particulars. Sewall v. Eoberts, 115 Mass. 262; Burrage v. 
Briggs, 120 Mass.- 103. The first statute had but one excep- 
tion, and the law of 1871 added the other. The first was 
that such child should not take under a limitation tothe heira 
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of the body of the adoptive parent; but this -was held in 
SewaU V. Roberts, ubi supra, not to include a limitation to chU- 
dxen. The other was, that he.should not take by "représenta- 
tion;" and there is no pretence that Willie K, Tirrell claims 
by that title. 

It is argued that the will expresses a gênerai intent to favor 
those who were of the testator's blood, by its final limitation 
over to his heirs if his ehildren's children should leave no issue. 
But the eases décide that an adopted ehild is a child, and is 
issue, and no gênerai inferential intent can overrule the lan- 
guage. The argument was equally strong in one of the cases 
above cited. I cannot doubt that Willie K. Tirrell takes, by 
purchase, unless eut off by a later statute. 

The statute of 1876, c. 213, repeals the act of 1871, and 
changes the law of adoption very materially, with a view to 
limit the opération of the earlier statutes as construed by the 
suprême court. Section 9 déclares that "the term child, or 
its équivalent, in any grant, trust, settlement, entail, devise, 
or bequest, shall be held to include any ehild adopted by the 
settler, grantor, or testator, unless the contrary clearly ap- 
pears by the terms thereof ; " but in ail other cases the pre- 
sumption should be against that construction; "provided, 
however, that nothing in this act shall be construed to restrict 
any right to the succession to property, which may hâve 
vested in any person already adopted in accordance with the 
laws of this commonwealth. " 

When this law was passed Willie K. Tirrell had already 
been adopted, and the question is whether his rights are 
affected by it. 

In Massachusetts the devise of a life estate, with a limita- 
tion over to the children of a person living at the death of 
the testator, gives ail the children tlien living a vested re- 
mainder, which opens to let in after-born children. Dingley 
V. Dingley, 5 Mass, 535; Weston v. Foster, 7 Met. 297. In 
this case, the limitation being to those children of the life 
tenant who shall survive him, the interest of Willie K. Tirrell 
would be contingent on such survival ; but it would be assign- 
able by him if he were of âge, and would, therefore, go to his 
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assignées, if he should become bankrupt or insolvent, sûb- 
ject, of course, to the contingency. Higden v. Williamson, 3 
P, Wms. 132; Winslow v. Qoodwin, 7 Met. 363; Gardner y. 
Hoopcr, 3 Grray, 398; Nash v. Nash, 12 Allen, 345; Belcher v, 
Burnett, 126 Mass. 230, and cases cited, It was, therefore, 
a valuable interest which he owned in 18T6. 

The name which we may give to this interest of Willie K. 
Tirrell is not important, because, in my opinion, the proviso 
of the statuts preserved ail interests. It does not say that 
yested remainders shall be preserved, and contingent remain- 
ders destroyed; the word "vested," in the proviso, qualifies 
"right" and not "property," and déclares that a right of suc- 
cession vested in any person at the date of the aet shall not 
be restricted, not that property or estate which is vested shall 
not be taken away. The "vested rights" which it préserves 
are ail existing rights. This is the meaning which that phrase 
bears in ordinary use in this country, though it has not ac- 
quired a technical meaning. It is not to be supposed that 
the law intended to destroy ail contingent remainders and 
executory devises, and to préserve vested remainders alone. 
Such niccly of construction is not reasonable. 

Were it not for this proviso a court would say, without hés- 
itation, that "the statute of 1876 was to be applied only to 
deeds and wills taking effect after its passage. This was taken 
for granted, and acted on, when the rule in Shelley's case was 
repealed. Loring v. Eliot, 16 Gray, 568. I doubt whether 
the proviso means more than that future settlements, though 
they should concern children already adopted, should be 
governed by it. Without it there might hâve been an ar- 
gument, from the gênerai scope of the act, that it had no 
application in any case to children who had been adopted 
before its date. 

If tiie législature should undertake to pass a law construing; 
deeds and wills already in opération, to the disadvantage of 
persons who had some existing interest or estate under them, 
it would be justly chargeable with attempting to exercise 
^judicial powers, and the law would, in respect to such cases, 
be void. Dunn v. Sargent, 101 Mass. 336. 

v.3,no.2— 6 
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I therefore décide in favor of the défendant Willie K. 
Tirrell. The agreement provides that I should decree a con- 
veyance to the par son or persons whom I should find entitled; 
but I doubt whether, under the pleadings, I can properly. 
make the decree in that form. 

Decree to be drawn in accordance with this opinion. 



The Mkbchants' National Bank op Baltimore v. Thb Fibst 
National Bank 01" Baltimore. 

{Oireuii Court, D. Maryland. June 30, 1880.) 

L Ihdobsbb— Statuts of Limitations.— In a suit by the drawee (rf a 
bill exchange against an indorser, where such bill was drawn by tho 
treasurer of the United States, and the name of the payée forged, the 
statute of limitations does not begin to run untll judgment bas been 
obtained by the United States against the drawee. 

Appeal from the district court. 

Marslial & Brown, for appellant. 

Daniel d Sterling, iat appellee. 

Waite, C. J. On the sixteenth of March, 1867, t^e treas- 
urer of the United States made his draft on the First Naticoial 
Bank of Baltimore, a govemment depository, for $1,609.55,, 
payable to the order of William Orndorff. This check, appa- 
rently indorsed by Orndorff, the payée, and one Hargert, \niai 
forwarded by the Shenandoah Valley National Bank, witfa it» 
own indorsement, to the Merehants' National Bank of Balti- 
more for collection. On the twenty-second of March it wasi 
indorsed by the Merehants' National, and, on présentation, 
paid by the First National in due course of business, both.. 
parties supposing the indorsement of the name of Omdorfifl 
•was genuine. When the payment was made the amount 
■was charged in account by the First National against the 
United States, and the draft forwarded -with the next weekly 
statement to the treasury for crédit, which was allowed -vrith- 
out objection. Ten years afterwards, in 1877, tiie United 
States having beeome satisfied that the indorsement of Oni', 
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dorff was foi^ed, sued the First National Bank to recover the 
amount of this crédit. 

The Merchants' National Bank having been notified of the 
suit, employed counsel to assist the First National in mak- 
ing a defence. Upon the trial the forgery was proven, and 
judgment rendered against the First National for the amount 
claimed. The First National paid the judgment, and then 
brought this suit against the Merchants' National to recover 
what was so paid, on the ground that the latter bank, by its 
indorsement of the draft and receipt of the money thereon, 
became responsible for the genuineness of Orndorff's signa- 
ture. 

To this suit the Merchants' National pleaded the Maryland 
statute of limitations, whicb was three years, and the single 
question now presented is whether this statute began to run 
when the draft was paid, or when the judgment in favor of 
the United States against the First National was rendered. 
If the former the suit is barred, but if the latter it is not. 
The drawee of a bill of exchange, by accepting and paying 
the bill, admits the genuineness of the signatui'e of the 
drawer, and his own obligation to pay. An indorsee who 
demands and receives such a payment warrants his title to 
the bill from the prior parties under whom he claims. The 
légal effect of this warrant is that the payment is actually 
made to the order of the payée; and, so far as the title of the 
indorsee is concemed, will entitle the drawee to crédit with 
the drawer for the amount drawn for. The undertakrng is 
not as to the genuineness of the bill itself, but the title of 
the holder. 

In this case the First National got crédit at the treasury of 
the United States for the amount of the draft. It was thus 
put in actual possession of what the Merchants' National 
guarantied it would be entitled to. The exchange of the 
funds of the United States in the hands of the depositorj for 
the bill thus became consummated, and no right of action on 
the warranty accrued until, at least, the United States elected 
to insist on the defect of title and cancel the crédit. 
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The case of Coioper v. Godmoni, 9 Bing. 788, 23 E. C. L. 
452, is in principle mucli like this. There the question was 
■whether a plea of the statuts of limitations was a bar to an 
action for money had and reeeived to recover the considéra- 
tion money of a void annuity, when the annuity was granted 
more than six years before the action was brought, but was 
treated by the grantor as an existing annuity within that 
period. "That question," said the court, "dépends upon 
another : at what time did the cause of action arise ? The 
cause of action comprises two steps. The first is the origi- 
nal advance of the money by the grantee ; the second is the 
grantor's élection to avail himself of the defect in the mémo- 
rial of the annuity. The cause of action was not complète 
until the last step was taken." In the présent case, also, 
the warranty contemplated two things — First, the giving of 
the crédit by the United States ; and, second, its continuance. 
As the first requirement of this undertaking was complied 
with, no right of action could arise until the second was 
broken. That certainly did not occur until the United States 
elected to take back the crédit it had given. 

It is true that in Cowper v. Godmond the élection to disaf- 
firm was with the party to wbom the payment was origi- 
nally made, but this does not affect the principle on whieh 
the right to recover rests. The object is to get back a con- 
sidération, which has failed, and in such cases it is évident 
there can be no cause of action until the failure is complète. 
In Cowper v. Godmond the payment was for the annuity, and 
the failure did not occur until the grantor of the annuity 
disafiSrmed his grant. Hère the considération was paid to 
get a crédit with the United States, and the failure was not 
complète untU the crédit which had once been given was 
\rithdrawn. 

This disposes of the case, as it is conceded the action was 
begnn within three years after the United States gave notice 
of its élection to withdraw the crédit. The liabUity of the 
First National to account for the amount erroneously credited 
was established by the judgment in favor of the United 
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States, and, as the Merchants* National was notified of the 
pendency of that suit and took part in the defence, it mast 
abide by the resuit. 
The judgment of the district court is affirmed- 



C3ooK V. The Administeator, etc., of Eoqees. 

[Circuit Court, 8. D. Ohio. February, 1880.) 

1. Paktnership — EsTATE OF Decbased Paiîthek. — Partnership agree- 
ment and will of a deceased partner construed, and hdd not to render 
tlie gênerai assets of the estate of the décèdent liable for partnership 
debts contracted af ter his death. 

On demurrer to the answer. The issues presented by the 
pleadings are fuUystated in the opinion. 

John W. Herron, for plaintiiï. 

J. F. Baldwin, for défendant. 

SwiNa, D. J. This suit is brought to recover of the défend- 
ant the amount of two promissory notes — the first, given by 
the Sectional Dock Company to the order of Thomas P. Morse 
& Co. for $12,000, dated June 4, 1873, and payable at 90 
days; the second, given by Thomas P. Morse and John D. 
Daggett to the Sectional Dock Company for $4,000, dated 
April é, 1873, and payable at 90 days, — both of which -were 
indorsed, and of which it is alleged that the plaintiff is now 
the holder and owner. 

The pétition allèges, in substance, that on the seventeenth 
day of November, 1857, Eowland Ellis, Jr., Patrick Eogers, 
John Daggett, Thomas Morse, and Mary Thomas fôrmeda co- 
partnership in the city of St. Louis, in the state of Missouri, 
for the purpose of carrying on the business of docking and 
repairing steamboats and other vessels in said city; that it 
was provided in the articles of copartnership that in the event 
of the death of either party to said agreement said copart- 
nership should not be dissolved, but the interest of said de- 
ceased partner should be continued and represented by the 
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légal représentatives of said deceased partner j thatthename 
Bhould be "The Sectional Dock Company;" that said co- 
partnership carried on business under said agreement until 
the fifth day of December, 1870, when said Patrick Eogers 
died, in the city of Cincinnati, leaving a will, which was duly 
admitted to probate in Hamilton eounty, Ohio ; that by the 
terms of said will Eobert G. Eogers was appointed executor of 
his estate, and was directed to continue the interest of décè- 
dent in the said Sectional Dock Company, at St. Louis, until 
the same could be disposed of ; that said Eobert C. Eogers did 
continue the said business as executor, representing the inter- 
ests of the es1;ate of said Patrick Eogers in said partnership 
until his death, when the défendant, Joseph Eogers, was ap- 
pointed administrator of said estate, with the will annexed; 
that said Eobert C. Eogers, as executor of said Patrick Eog- 
ers, deceased, took possession, by virtue of the will of Patrick 
Eogers, of the interest of said estate in the Sectional Dry 
Dock Company, at St. Louis, and of the Marine Eailway & Dry 
Dock Company, of Cincinnati, and of the Louisville & Cincin- 
nati Mail Line Company, and that he collected dividends there- 
from, and that the estate realized large sums of money from the 
second and third properties so mentioned, and still holds inter- 
ests therein undisturbed, and that whatever sums hâve been 
realized by said estate from either of said properties is liable 
for the debts contracted in carrying on the others, and espe- 
cially for the claims sued on in this case; that by the laws of 
the state of Missouri, where said copartnership was formed, 
and where the notes were executed, the liability of partners 
is joint and several, and, therefore, each partner is liable 
separately upon a debt of said firm. 

To this pétition the défendant bas iiled an answer contain- 
ing three separate defences, the second of which is only nec- 
essary to be noticed, and is as follows : 

"For a further defence to said first cause of action, he says 
it is true that prior to the fifth day of December, 1870, said 
Patrick Eogers was a partner in the copartnership known by 
the name of the Sectional Dry Dock Company named in the 
pétition. 
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"He says it is trae that the persons named in the pétition 
entered into written articles of copartnership on said seven- 
teenth day of November, 1857, and that said written articles 
of copartnership contained the following provision, to-wit: 
'It is further agreed that, in the event of the death of either 
party to this agreement, this copartnership shall not on that 
account dissolve, but the interest of such deceased party may 
be continued and represented by the légal -représentatives of 
said deceased party, or otherwise disposed of by tbem.' 

"He says that this is the only agreement relating to said 
partnership. He admits the death of Patrick Eogers, the 
exécution and probate of his will, and the appointaient of 
Eobert C. Eogers as executor, and of défendant as adminis- 
trator, with the will annexed ; that the only clause in said 
•will authorizing the continuance of said copartnership after 
the testator's death is as follows : 'It is my will and direction 
that my share and interest as one of the partners in the Lou- 
isville & Cincinnati Mail Line Company, and also my share 
and interest as one of the partners in the Marine Eailway & 
Dry Dock Company, of Cincinnati, and also my share and 
interest as one of the partners in the Sectional Dry Dock Com- 
pany, of St. Louis, Missouri, shall not cease nor said part- 
nership be determined by reason of my death, but that my 
share and interest in each of said partnerships shall continue 
and be kept up and represented by the executor of this, my 
will, in my stead, until such time as in his judgment it shall 
be most advantageous for my estate to sell out or settle up 
and close the said shares and interests respectively, and to 
that end I do hereby fully authorize, empower, and direct the 
executor of this my will to hold, manage, and represent ail 
my shares and interests in said companies, respectively, for 
the benefit and use of those who shall be entitled to my estate, 
untn such time as in his discrétion and judgment it shall be 
most advantageous for my estate to sell or close and settle 
the same, and then to sell out my shares and interests in said 
companies, or either of them, or settle and close the same by 
agreement with the partners, whichever he considers best, 
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and upon such terras and for such priée ai lie shall deem 
proper and Bufficient-' " 

A similar provision is made in said will as to the testator'3 
share of stock in the Niles Works. 

Said will next makes provision for tlie testator's sister, 
Letitia McNamara, and then follows the residuary clause in 
said will, as follows : 

"Subject to the foregoing provisions, and to the dower, dis- 
tributive share, and allowance for my wife provided by law, 
I give and devise to each of my five children, Eobert, Sarah, 
Thomas, Joseph, and Fenton, one-sixth part, respectively, of 
ail the residue of my estate, to them and their respective 
heiïs, subject, however, to the foUowing déductions : From 
the share of Eobert, $6,750, being the amount heretofor© 
advanced to him by me; from the share of Sarah, $6,750, 
being the amount advanced to her ; and the other and remain- 
ing equal one-sixth part thereof, less the sum of $5,000 here- 
tofore advanced to my deceased daughter, Mary, I give and 
devise to my said son, Thomas, and his heirs, to bold the 
eame in trust for the two children of my said deceased daugh- 
ter, Mary, until they become of âge, and upon their becoming 
of âge to convey to each, respectively, the equal one-half of 
said one-sixth part of my estate, and in the meantime to 
apply the income of their respective shares to their proper 
éducation and maintenance, so far as necessary, and the sur- 
plus, if any, to invest and hold upon the same trust and 
use." 

Said will also provides for the payment of the testator's 
debts, and authorizes his executor to spend money to pur- 
chase, for the benefit of his estate, the fee-simple title to the 
Merchants' Hôtel property, in Cincmnati, and to complète ail 
contracts of the testator for the purchase or sale of real estate; 
that the clauses of said will quoted and referred to are ail 
the parts of said will relating to the disposition of the testa- 
tor's estate. And the défendant says that the said executor 
had no power, under said will, to invest any part of the estate 
of said testator, in said copartnership, the Sectional Dock 
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Company, except that wliich was so invested in the life-time 
of said testator and that said will does not render the estate 
of the testator not already invested in said partnerjhip liable 
te the payment of any debts of said partnership contracted 
after said testator's death. He says that said will limita the 
responsibility of said testator's estate for debts of said part- 
nership to be contracted after his (said testator's) death to 
that part of said estate already embarked in said partnership 
at the death of said testator, and he dénies that said estate 
is liable to the plaintiff beyond the amount of its property 
and assets embarked in said copartnership. To this point 
the plaintiff demurs generally. Two questions are involved 
in the détermination of this demurrer: First, by virtue of 
the contract of partnership and the provisions of the will, did 
the gênerai estate of the testator become liable for debts con- 
tracted by the partnership after the death of the testator? 
Second, if it did not, did that part of the estate belonging to 
and arising ont of other partnerships, which it is claimed the 
executors were authorized to continue, become liable for the 
debts of this partnership ? 

Did this liability of the gênerai estate arise out of the 
terms of Irhe agreement creating the partnership ? The agree- 
ment was not for any definite number of years ; ther& could 
be no question, therefore, that the death of either partner, of 
itself, would dissolve the partnership; but, even if it had 
stipulated for duration of a particular period, the death of 
either partner within that period would hâve worked its dis- 
. solution, unless expressly stipulated that it should not hav» 
that effect. 

This agreement provides simply against that resuit by say- 
ing that "in the event of the death of either party to this 
agreement this copartnership shall not, on that account, be 
dissolved, but the interest of such deceased party may be con- 
tinued' and represented by the légal représentative of said 
deceased party, or otherwise disposed of by them." It does not 
provide tihat it shall be continued notwithstanding the death, 
but that it may be. There is no binding obligation upon the 
part of Patrick Eogers that this copartnership should cott- 
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tinue after his death ; it does not in terms fix and extend any 
liability upon him or his eatate after his death. And it seema 
to me very clear that if he had died intestate, and his admin- 
istrator had undertaken to hâve carried on this partnership 
with the gênerai assets of the estate, he could not, under this 
clause, hâve been justified in doing so. It would hâve been 
the exercise of a discrétion and power which, as against the 
individual creditors and the heirs of the intestate, could not 
hâve been supported. 

Dœs, then, the will, in connection with this agreement, or 
without it, give such power as to make hia gênerai estate lia- 
ble ? The clause of the will by which it is claimed this resuit 
is produced is : "It is my will and direction that my share 
and interest as one of the partners in the Louisville & Cin- 
cinnati Mail Line Company, and also my share and interest 
as one of the partners in the Marine Eailway & Dry Dock 
Company, and also my share and interest in the Sectional 
Dry Dock Company, of St. Louis, Missouri, shall not cease, 
nor said partnership be determined, by reason of my death, 
but that my share and interest in each shall continue and ba 
kept up and represented by the executor of this my will, in 
my stead, untn such time as in his judgment it shall be most 
advantageous for my estate to sell out and settle up and close 
up the said shares and interests respectively. And to that 
end I do hereby fuUy authorize and empower and direct the 
executor of this my will to hold, manage, and represent ail 
my shares and interest in said companies respectively, for 
the benefit and use of those who shall be entitled to my 
estate, until such time as in his discrétion and Judgment it 
shall be most advantageous to sell or close and settle the 
same, and then to sell out my said shares and interest in 
said companies, or either of them, or settle and close the 
same by agreement with the partners, whiohever he considers 
best, and upon such terms and for such price as he shaE 
deem proper and sufficient." 

The testator then provides for a sister, and then provides 
that "subject to the foregoing provisions, and to the dower, 
distributive share, and allowancea for my wife provided by 
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law, I give and devise to each of my five children, Eobert, 
Sarah, Thomas, Joseph, and Fenton, one-sixth of ail the resi- 
due of my estate, " and to the children of a deceased daugh- 
ter one-sixth, subject to certain déductions to be made to 
some of them for advance pâyments he had made. 

So far as the authority to earry on thèse several partner- 
ships is provided for by this will, it speaks of his shares and 
interests in them, and they are to be continued and kept up 
and represented by the exécuter until such time as shall be 
most advantageous to sell them and settle them up ; not to 
continue the business of thèse firms generally and indefinitely 
by the use of his gênerai assets, but only to continue the 
interests which he then had in them, and that only to such 
times as they could be most advantageously sold or closed 
up. But if it were doubtful, from the language used in this 
clause, whether the testator intended to limit the carrying on 
of this business to the funds already embarked in it, the re- 
siduary clause of the will, when taken in connection with this, 
seems to show such intention, for this disposes of ail the bal- 
ance of his property to his children and grandchildren. 

Mr. Lindley, in his work on Partnership, 1105, says: 
"It is now, however, clearly settled that the extent of the 
liability of the testator's estate does not exceed the amount 
authorized by him to be employed in the trade or business 
directed by him to be carried on." And again, on the same 
page, he says : "A gênerai direction to carry on a business 
in which a testator was engaged does not authorize the em- 
ployment for that business of more of his assets than was 
embarked in that business when he dies." Justice Story, in 
delivering the opinion of the suprême court of the United States 
in Burwell t. Mandeville, Ex'r, 2 Howard, 560-577, says: 
"And this leads us to remark that nothing but the most clear 
and unambiguous language, demonstrating in the most positive 
manner that the testator intends to make his gênerai assets 
liable for ail debts contracted in the continued trade, would 
justify the court in arriving at such a conclusion, from the 
manifest inconvenience thereof, and the utter impossibility 
of paying off the legacies bequeathed by the testator's will, 



76 KSDEBAL BEFORTKS, 

or distributîng the residue of his estate, without, in effect, say- 
ing at the same time that the payments may ail be recalled 
if the trade should become unsuccessful or çuinous. Such a 
resuit would ordinarily be at war with the testator's intention 
in bequeathing such legacies and residue, and would or might 
postpone the settlement of the estate for half a century, or 
until long after the trade or continued partnership should 
terminate." 

Mr. Parsons, in his work on Partnership, treats the con- 
tinued partnership as a new partnership, and on page 454 
Bays : "So the creditors of the new partnership hâve no claim 
whatever upon and no interest in the gênerai assets of the 
deceased, or any part of them, but that which he expressly 
placed in the new partnership." And to the same effeot ia 
the doctrine of Ex parte Garland, 10 Vesey, 109-110 ; Pitkin v. 
Pitkin, 7 Conn. 307; and Lucht, Adm'r, v. Behrens, 28 0. S. 
231. 

I think, therefore, that neither by the agreement nor will 
does the law make the gênerai assets of the estate liable for 
the debts of this partnership contracted after the death of the 
testator. Doea, then, the provision of the will in regard to the 
other partnerships, and the fact that the exeeutor collected 
dividends, and that the estate has derived large sums of money 
from them, make such incomes liable for the debts contracted 
after the death of the testator by this particular partnership ? 
There may be more difficulty in this proposition, but it seems 
to me that it can hardly be maintained. It is true that, for 
the time being, the shares and interest in thèse partnerships 
are placed in the management of the exeeutor; but they are 
separate and distinct partnerships — separate and distinct in 
their formations and purposes, composed, so far as we know, 
of separate and distinct members, and there is nothing in the 
pleadings which shows that by their articles of copartnership 
there was any provision by v/hich they should be continued, 
notwithstanding the death of any of its members. Neither 
is there anything in the pleadings which shows that thèse 
partnerships are solvent or insolvent, or whether there may be 
«utstanding debts against them. If they are insolvent, or 
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there be debts of them unpaid, it would be more équitable 
that the separate income of each should be applied to the 
payment of its separate indebtedness. But, aside from this, 
the provisious of the will are that the shares and interest of 
the testator in them should be continued, not generally, but 
until they could be most advantageously disposed of and set- 
tled up. And, although the term "kept up" is used by the tes- 
tator, it does not seem from the will that it was the intent of 
the testator that they should be kept up by his gênerai estate, 
or by taking the profits and dividends arising from either and 
appropriating them to the payment of the losses and debts of 
the other. And, unless it was his intent that this should be 
done, I do not think that the mère fact that there had been 
some dividends received by the estate of a deceased partner 
from one or more of thèse partnerships would entitle a créd- 
iter to a judgment against his estate upon an indebtedness 
contracted by another p'artnership long after his death. Par- 
sons on Part. 454 ; Ex parte Qarland, 10 Vesey, 109-110. Per- 
sons dealing with partnerships are presumed to look to the part- 
nerships themselves, and not to the estâtes of its deceased 
members, for the payment of debts contracted after such de- 
cease. 

I think, therefore, that upon this ground the demurrer can- 
not be Bustained. 

The demurrer is therefore overruled. 



Hammekgen V. ScHUEMEiER and others. 

(Circuit Court, D. Minnesota. , 1880.) 

1. NoNstnx — Judgment. — An involuntary nonsuit does not constitute » 
judgment on the mérita. 

Motion for judgment for défendant on the pleadings. 

Miller, G. J. This motion is founded on the idea that the 
former adjudication in the state court was on the mérita of 
the case, and, therefore, a bar to the action. The case was. 
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and is now, an action for personal injuries. It was submitted 
to the State court, the jury sworn, the proof submitted to the 
jury, and when the plaintiff got through with his * * * * 
évidence the défendant moved the court to dismiss the action 
hecause the plaintiff had not made out a sufficient case, and 
the record states that the judge, for that reason, dismissed it. 
Now, that is an ordinary case of nonsuit. Nonsuit is volun- 
tary or involuntary. Voluntary nonsuit is where a party sub- 
mits to tha court and says, "I hâve not made out a case," and 
asks that it be dismissed; involuntary nonsuit is just this 
case : when the case is before the jury, and the plaintiff hav- 
ing introduced ail of his évidence, the défendants say, "It is 
not sufficient to go to the jury, and we ask for a nonsuit," and 
the court says, "You shall hâve it." Ail such cases, from 
time immémorial, hâve been eonsidered as not being judg- 
ments on the merits. The court says: "As far as you hâve 
gone you hâve not made out a case. That does not say that 
you caniiot go any further some other time, and taking the 
facts you cannot make a case, but says up to this time you 
hâve not made out a case ; you bave not made a case which 
requires that judgment on the merits should be rendered; 
you simply bave not made a case up to the présent time." 
General Cole says, in this particular case the judge of the 
state court based the décision on the ground that the plain- 
tiff bas himself shown by bis testimony that he was in f ault, 
and that he was guilty of some contributory négligence, 
and he cannot recover if that bas been shown on the trial, 
and that had been so found by the jury. If he had gone to 
the jury, and the court had so instructed the jury, it would 
hâve been a trial on the merits. But the only way that we 
find this is in the opinion of the court. That opinion, in my 
judgment, is no part of the record. I doubt very much 
whether that opinion can be produced in this case — that is, 
to showit to the jury. I don't wish to preclude the question, 
but I don't see how you can produce that as a décision on the 
merits. Défendants say that the plaintiff had shown his 
own contributory négligence. It is very obvions that con- 
tributory négligence is a defence. That bas been decided 
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over and over, and it was no part of the plaintiff's case. It 
■was part of the défendants' case. If there was any proof of 
it he must hâve drawn it ont by cross-examination in some 
way. I hâve no doubt but that the plaintiff in this case had 
a right to go to the jury on the question of contributory nég- 
ligence, but the judge took it away from them. There was 
no trial on the merits, and, therefore, no bar to the action. 
Motion for judgment on the pleadings is overruled. 



NuGENT V. Wann. 

[Uvreuit Court, D. Minnesota. , 1880.) 

1. NBaLiGKNCE — Excavation in Dbive-Wat — Police Ofpioeb. 

MoCeaet, C. J., (charging the jury.) The court instnicts 
you in this case as follows : The plaintiff sues the défendant 
to recover damages resulting to him from injuries received 
by falling into an excavation made by the défendant in a 
place alleged by the plaintifif to bave been a public alley or 
drive way over certain premises described in the pétition. 

Défendant déniés that said alley or drive way was public ; 
allèges that it was purely private, and was never used as a 
public way ; that he was not bound to wam plaintiff of tha 
danger of passing over it, and that he had a right to make, 
in the alley, the excavation into which the plaintiff feU, and 
was not bound to notify plaintifif, or the public, of its prés- 
ence therein, or of the danger of faUing into the same. 

The duty of the défendant with respect to the alley way, 
at the time of the accident, dépends upon the character of 
the way as to being public or private, and upon the purposes 
for which it had been used. It appears in évidence that this 
alley way was laid out under a written contract between the 
adjoining proprietors, and the court, having considered that 
contract and construed it, instructs you that it constituted 
the alley way in question, as originally laid out, and, so far 
as opened, a private way for the use of the owners of the 
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ndjoining promises, and their tenants, customers and em- 
ployés, and not a public highway. 

It follows from this that you must find for the défendant, 
unless you find, from tiie évidence, and in view of what I 
shall hereafter say, that tbe alley way was, with the assent 
of défendant, opened to and used by the public as a passage 
■way. 

A proprietor of land -who opens a private way upon his 
own premises is under no obligations to keep the same in 
repair for the safety of persons who may pass over it unin- 
vited; and even when such proprietor permits persons gener- 
erally to pass over such way he does not make himself liable 
for accidents or injuries which may resuit from the fact that 
the way is not a safe one, or not in repair. 

The proprietor of such a way owes no duty to the public to 
keep it in repair for their use, and whoever uses it does so at 
his own risk, provided only that the proprietor, knowing that 
the public are in the habit of using the way, bas no right to 
place therein anything that he knows will endanger the safety 
of persons patsing over it, without giving warning of the 
danger. 

If you find that the alley way in which the plaintiff was 
injured was a private one, and was not open to and used 
by the public, you will return a verdict for the défendant. It 
is claimed by the plaintiff that the alley way in question, 
though laid out as a private way, was in fact open to and 
used by the publie generally, and that it had been so used 
for sometime prior to the accident, and that plaintiff knew 
that fact, and that, therefore, it was not négligence in him to 
attempt to pass over it ; also that the défendant knew that 
the public were in the habit of passing that way, and that 
persons so passing would be in danger of falling into the ex- 
cavation. It is for you to décide, from the évidence, whether 
theB,e were facts. 

In determining this question you will consider ail the facts 
and circumstances developed in the évidence. You will con- 
sider the purposes for which the way was opened; any évi- 
dence bef ore you as to the purposes for which, and the per- 
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Bons by whom, it wàs used; ihe character of the way itself as 
to being well -worn by the passage of persons and vehicles, 
orotherwise; the character of the passage from the street into 
the alley, and whether the same was such as to indicate a 
purpose to open the passage for the use of the public ; and 
from ail the évidence, and not from anything outside of 
the évidence, you will détermine whether the alley way was 
used by the public, and regarded by them and by plaintifif as 
open to their use. If you find that it was so opened and 
used, you will then inquire and décide whether the défendant, 
knowing that fact, dug in the alley a dangerous excavation 
or pit, which he knew,or had reasonable cause to believe, would 
endanger the safety of any person passing, and left it open and 
unguarded, giving no notice or warning of its présence ; and 
if this is found, from the évidence, to be true, you will then 
inquire and détermine, from the évidence, whether the plain- 
tiff, in the performance of his duty as a peace officer, and 
passing over the way in the night-time, without négligence, 
or want of ordinary care on his part, fell into the excavation 
and was injured. The owner of land bas a right to use it as 
he pleases, so he does not thereby endanger the person or 
property of another. The défendant had a right to make the 
excavation in question for the purpose of preparing a récep- 
tacle for fuel, or for any lawful purpose, and he was under no 
obligations to warn any one of the danger of passing that 
way, unless the fact that the place where the excavation was 
made had been used, and was, at the time of making the 
the same, in use by the public as a passage way, and the 
défendant knew that fact. 

From what I hâve said you will observe that you are to 
confine your inquiries to the foUowing questions : 

1. Was the alley way used as a passage way by thia 
public at and before the time of the accident, and was the 
plaintiff aware of that fact ? 

If you décide this question in the négative you will find for 
défendant, and no further considération of the case ia neo- 
essary. 

2. But if you find the question just stafeed in the affirma- 
v.3,no.2— 6 
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tive, you will inquire and détermine whether the plaintiff, 
without knowledge or notice of the excavation, was passing 
along the alley way on lawful business, and fell into the 
same and was injured . 

3. If the first and second questions are decided in the 
affirmative, it will then be neeessary for you to consider the 
question of contributory négligence on the part of the plain- 
tiff. Although you may find' that the défendant was guiity 
of négligence, under the instructions I have'given you, yet 
the plaintiff cannot recover by reason of the défendant 's 
négligence alone, if he (plaintiff) was also guiity of négli- 
gence, which caused or contributed to the injury. The plain- 
tiff was bound to use such care as a man of ordinary pru- 
dence would use under ail the circumstances. You are to 
■détermine, from the évidence, whether there was a want of 
«are on the part of plaintiff, within the meaning of the law 
■&a thus defined, and you will take into considération, in de- 
termining this question, ail the circumstances, including the 
fact that the plaintiff was a peace officer, and had a right, at 
any hour of the night, to pursue a criminal through the alley, 
as well as the fact that the night was dark, and that he 
failed to take a light with him, and the fact that be had a 
light when he entered the alley, which went out, and which 
he did not relight. If the plaintiff failed to use ordinary 
care and prudence, and his failure to do so caused or con- 
"tributed to his injury, he cannot recover, since the law is that 
where both parties are at fault the party sustaining the injury 
■cannot recover. 

If you find for the plaintiff you will assess his damages at 
«uch sum, not exceeding the sum claimed in the pétition, 
($8,000,) as you believe to be just and reasonable, under ail 
the circumstances, taking into account the physical injuries 
to the plaintiff, his pain and suffering, the expenses of nurses 
and physicians, his ability to earn a living since the acci- 
dent, as compared with his ability to do so before it occurred, 
and the probable effects upon his health and ability to earn a 
iiving in the future, as shown by the évidence. 

In view of ail the évidence you will, if you find for plain- 
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tiff, fix his damages at a reasonable, but not an unreasonablû 
or excessive, sum. 

The use of the alley way by tbe proprietors, and tbeir ten- 
ants, customers and employés, as a way for hauling fuel and 
carrying earth excavated by said proprietors, however exten- 
sive this use may bave been, would not impose upon défend- 
ant any duty of warning the public or plaintiff of the prés- 
ence of the excavation therein. The defendant's liability, if 
it exists, must be based upon satifactory proof that the alley 
way had been used by the public. 

Upon the question of defendant's négligence the burden of 
proof is upon the plaintiiî. Upon the question of contribu- 
tory négligence on the part of plaintiff the burden of proof is 
upon the défendant. 

The défendant having acquired the right to make the exca- 
vation upon the land of Dr. Wharton, under the written con- 
tract in évidence, is to be considered the proprietor of said 
excavation, for the- purposes of this suit. The fact that it 
was not on his own land neither iacreases nor diminishes 
his liability. 



CtARK V. EwiNG, Assignée, 

(District Court, 1^. D. Illinois. ,1880.) 

1. BAHKBnPTCT— Action by AssiauEE — JurnsDicrioN op State Court. 
A State court has jurisdiction of an action brought by au assignée in 
bankruptcy to coUect the assets of the bankrupt. 

Act of June 22, 1874, j 2, (amendment of the bankrupt law,) con- 
Btrued. 

Rev. St. 4 711, construed. 

Kidder v. Eorrobin, 72 N. T. 159, followed. 

QooàHch V. WiUon, 119 Mass. 429, followed. 

Blodgett, D. J. This is a bill in equity for relief upon the 
facts stated in the bUl, which are substantially as follows: 
On or about April 28, 1873, George M. Arnold and George 
Sisson were adjudged bankrupts by the district court of this 
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district, and afterwards A. T. Ewing, the défendant in this 

case, was duly appointed their assignée. Among the asseta 

which came to the hands of the défendant, as such assignée, 

were two notes of the complainant, Barrett B. Clark, and an 

alleged claim against him for certain goods belonging to the 

bankrupts, which he had taken possession of, and which he 

ought to account and pay for. Sometime in the month of 

May, 1875, said assignée commenced three suits at law 

against the complainant in the circuit court of Will county, 

in. this district, two of the suits being upon said notes, and 

the other upon the claim for the goods. Summons was duly 

issued in said causes, returnable at the June term of the 

court, and duly served upon the défendant in time for said 

term. Complainant allèges that he employed Honorable 

Jesse 0. Norton, an attorney of said court, to défend said 

causes; that, on the application of Mr» Norton, the rule to 

plead in said causes was extended several timea, and finally 

until the nineteenth of July, 1875, and said last-named day 

judgments by default were entered in said causes in the case 

for the goods for the sum of $240.30 — in one of the cases 

upon the notes for the sum of $1,140.20, and in the other 

case for $560, besides costs in each case; that Mr. Norton 

failed to file pleas in said causes by reason of illness, which 

existed at or about the time of the commencement of said 

June term, and under which he grew worse, until on the 

nineteenth of July, and for several days prior thereto, he had 

been whoUy incapable of attending to any business, and to 

some extent was so far deranged as to be unfit to give any 

directions in regard to his professional business; that the 

défendant had a complète defence by way of set-off to ail of 

said suits, and if he had been allowed a trial upon the mérita 

he verily believes he would hâve been able to establish his 

said defence. 

It further appears that the défendant, after the entry of 
the said judgments, and of the same term when they were 
entered, applied to said court to set aside said judgments, and 
allow him to plead, supporting his application by affidavits 
showing a meritorioua defence; that his application waa 
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denied by the circuit court, and an appeal taken to the su- 
prême court of this state, where the action of the circuit court 
was affirmed. After the affirmation of the said judgment in 
the suprême court, complainant filed a bill in chancery in 
the Will county circuit court, eetting up the commencement 
of said suits; the fact that be bad a légal defence thereto, 
and bis inability to assert sucb defence, by reason of the 
sickness of bis attorney, and praying for relief in the prom- 
ises, either by a decree granting him a new trial, or that bis 
claims against the bankrupts might be set o£f against the said 
judgments- This chancery cause came on for hearing upon 
a gênerai demurrer to the bill, and upon such hearing was 
dismissed for want of equity ; whereupon an appeal therein 
•was prosecuted to the appellate court of the second district 
of this state, whore said decree was affirmed, and an appeal 
taken to the suprême court of this state, where, after hearing, 
the decree of the circuit court was again affirmed. 

Complainant now allèges the same matters of defence to 
said suits at law, and the same reasons for failing to présent 
said defence on the trial of the causes, and insists that the 
state courts bad no jurisdictioa of the subject-matter of said 
suits, and that ail whioh bad been done in the state courts 
in the rendition of said judgment, and in the détermination 
of said several appeals therefrom, was without jurisdiction, 
and not binding upon the complainant j therefore, be now 
seeks the aid of this court to relieve him from the effect of 
the said judgments, invoking in that behalf the second sec- 
tion of the amendment to the bankrupt law, approved June 
22, 1S74, which reads as folio ws: "Section 2. That section 
1, aforesaid, be and is hereby amended by adding thereto the 
following words : 'Providcd, that the court baving charge of 
the estate of any bankrupt may direct that any of the légal 
assets or debts of the bankrupt, as contradistinguished from 
équitable demands, shall, when such debt does not exceed 
$500, be collected in the courts of the state where such 
bankrupt résides, baving jurisdiction of claims of such na- 
ture and amount.'" And also the sixth clause of section 711 
of the Kevised Statutes, which vests in the courts of the 
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United States exclusive jurisdiction "of ail matters and pro- 
ceedings in bankruptcy." 

It is urged in bebalf of cômplainant that under the opéra- 
tion of thèse two statutes the state courts hâve no jurisdic- 
tion whatever in Buits brought by assignées in bankruptcy, 
and that, therefore, ail the proceedings against cômplainant 
in the state court which he has so far struggled to escape 
were coram non judice. For several years after the passage 
of the bankrupt law, and before the adoption of the amend- 
ment of 1874, it was an open question whether or not the 
Btate courts had jurisdiction of suits of a plenary character 
brought by an assignée in bankruptcy in due course of the 
administration or settlement of the estate of a bankrupt ; 
but ail doubts upon that question were removed by the 
décisions of the suprême court of the United States in Lathrop 
V. Drake, 91 U. S. 516; Eyster v. Gaff, 91 U. S. 521 ; Claflin v. 
Housman, 93 U. S. 130; and Cook v. Whipple, 55 N. Y. 150. 
After the passage of the amendment in question it was held 
by the suprême court of New York, first department, Olcott v. 
McLean, 16 B. E. 79, and in Frost v. Hotchkiss, 14 B. E. 443, 
that said amendment gave the fédéral courts exclusive juris- 
diction over ail actions by assignées in bankruptcy, and that 
by the said aot of June 22, 1874, state courts were ousted of 
their jurisdiction over such actions pending before them at 
the time of its passage. This view of the law was also 
adopted by the learned district judge of Colorado in the case 
of Hallack v. Tritch, 17 Nat. Bank. Eeg. 293, the court fol- 
lowing substantially the doctrine of Olcott v. McLean, and 
Baying, in the course of the décision : "From this déclaration, 
that certain suits may be brought by an assignée in state 
courts by direction of the bankruptcy court, it results by 
necessary implication that no other can be so prosecuted — 
Expressum facit cessare tacitum. The act of 1867 was silent 
as to the jurisdiction of the state courts in this class of ac- 
tions, and under that act the courts, in virtue of their gênerai 
authority, could take cognizance of such suits as well as any 
other. But the act of 1874, by giving this jurisdiction of cer- 
tain actions, seems to exclude ail others, and now it must be 
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eaîd that no suit by an assignée, for a sum exceedîng $500, 
can be prosecuted in a state court." 

The same conclusion waa arrived at by the suprême court 
of the state of Indiana in Sherwood v. Burns, 58 Ind. 502, 
and Dodd v. Hammock, 40 6a., although those courts based 
their décisions mainly upon the sixth clause of section 711 of 
the U. S. Eevised Statutes, clothing the courts of the United 
States with exclusive jurisdietion of ail mattera and proceed- 
ings in bankruptcy, holding that as this section was adopted 
after the commencement of that suit it ousted the state court 
of iurisdiotion in a plenary suit brought by an assignée in 
bankruptcy. . The same question arose, however, before th« 
suprême court of Massachusetts, in Goodrich y. Wilson, 119 
Mass. 429, in which that court, in an opinion delivered by ■ 
Chief Justice Gray, held that "the effect of the provisions of 
the act of congress of 1874 is not to confer or take away juris- 
diction of the state courts, but simply to allow the fédéral 
courts of original jurisdietion to décline to entertain actions 
of common law to which the assignée is a party, in which the 
debt demanded is less than the amount which détermines the 
jurisdietion of those courts in other cases." The suprême 
court of New York for the fourth department, in Wente v. 
Young, 17 N. B. R. 90, a case later than that of Olcott t. Me- 
Lean, above quoted, held as follows : 

"The only effect of that amendment, (June 22, 1874,) as we 
read it, is to permit the fédéral courts to décline to entertain 
actions brought to recover légal assets of a bankrupt not ex- 
ceeding $500 in amount. It does not limit or take away the 
jurisdietion of the state courts, but it authorizes the fédéral 
courts, in their discrétion, to relieve themselves of a class of 
cases which it may be supposed can be more conveniently 
disposed of in the state courts. Subject to the authority thus 
conf erred, the concurrent jurisdietion of the fédéral and state 
courts over ail actions brought by an assignée to collect the 
assets of the bankrupt, whether légal or équitable, and of 
whatever amount, remains as it was before the amendment. 
The amendment and the Bevised Statutes were passed at the 
same session, and were approved on the same day, and they 
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are to be read together, so far as they are in pari, maferia. 
It seems to us their obvions meaning is that the fédéral courts 
hâve exclusive jurisdiction of ail matters and proceedings 
strictly in bankruptcy ; that they hâve concurrent jurisdiction 
with the state courts of actions which are plenary or ancillary 
to the proceedings in bankruptcy, among which are actions by 
assignées to collect the assets of their bankrupts." 

The same question came before the court of appeals of the 
state of New York, in Kidder v. Horrohin, 72 N. Y. 159, in 
which that court said : "It is conceded that prior to 1874 
state courts had concurrent jurisdiction with the fédéral 
courts in actions by assignées in bankruptcy, and cases aris- 
ing under the bankrupt act. This is conclusively settled by 
adjudication both in the fédéral and state courts. It is now 
accepted as the gênerai rule upon the subject that state courts 
hâve concurrent jurisdiction with the fédéral courts in cases 
arising under the constitution, laws or treaties of the United 
States, unless excluded by express provisions, or from the 
nature of the partioular case, By section 1 of the bankrupt 
act, as originally enacted, March 2, 1867, the district courts 
of the United States were constituted courts of bankruptcy, 
with original jurisdiction in their respective districts in ail 
matters and proceedings in bankruptcy, and with authority 
to hear and adjudicate upon the same aecording to the pro- 
visions of the act. The section déclares that the jurisdiction 
shall extend to certain enumerated cases; among others, 'to 
the collection of ail the assets of the bankrupt.' In constru- 
ing this section it has been held that, as jurisdiction in bank- 
ruptcy was statutory, it was necessarily exclusive in the courts 
which were designated as courts of bankruptcy, and vested 
with jurisdiction in bankrupt proceedings by the bankrupt 
act. But it was also held that the déclaration in the same 
section that the jurisdiction of the district courts should ex- 
tend to the collection of ail of the assets of the bankrupt, did 
not exclude the jurisdiction of the state courts in actions by 
the assignée to recover the assets of the bankrupt. 

"The first section of the bankrupt act was amended by the 
act of congresB, appr'oved Juhe 22, 187é, by adding thereto 
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the proviso above quoted. * * * It îs clâimed tliat this 
proviso is to be construed as conferring upon the stat© courts 
jurisdietion of actions for the collection of the; debts and 
assets of the bankrupt, directed by the bankrupt court to be 
brought in the state courts, and by implication to exclude 
jurisdietion in ail other cases. We, however, concur in the 
view expressed by the suprême court of Massachusetts, In 
Goodrich v. Wilson, 119 Mass. 429, that the eîïect of this 
amendment is not to confer or take away jurisdietion of the 
state court, but simply to allow the fédéral courts to décline 
to entertain actions at common law, to wbich the assignée is 
a party, in which the debt demanded is less than the amount 
which détermines the jurisdietion of thèse courts in other 
cases. 

"It is also claimed that the state courts are deprived of 
jurisdietion of action by assignées in bankruptcy, to recover 
debts due to the bankrupt, by section 711 of the Eevised Stat- 
utes of the United States, which déclares that the jurisdietion 
vested in the courts of the United States in the cases and 
proeeedings mentioned in the section shall be exclusive of 
the courts of the several states. This déclaration is followed 
by a spécification of eight classes of cases, of which the sixth 
is ' of ail matters and proeeedings in bankruptcy.' The argu- 
ment is that a suit brought by an assignée in bankruptcy, to 
coUect a debt due to the bankrupt, is a matter and proceed- 
ing in bankruptcy, and that the jurisdietion of the state courts 
is therefore excluded. We not think that a suit brought for 
this purpose, is a matter or proceeding in bankruptcy, within 
the meaning of section 711. * * * 
• "It may be difficult to make a complète définition of what 
are matters and proeeedings in bankruptcywithin section 711, 
but it may be stated, in gênerai terms, that they are the 
matters and proeeedings which pertain to the spécial and 
peculiar jurisdietion of the fédéral courts as courts of bank- 
ruptcy, The adjudication of the bankruptcy; the appoint - 
ment of assignées and other agents for the administration of 
the System; the vesting of the title to the bankrupt's property 
in the assignée; the marshaling and distribution of the assets; 
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the discharge of the bankrupt from his detts,— those and other 
like powers belong to the jurisdiction in bankruptcy, and are 
matters and proceedings in bankruptcy of which state courts 
hâve no jurisdiction. But when a common-law action is an 
appropriate remedyto enforce aright asserted byan assignée 
in bankruptcy, whather the right is given by the bankrupt act, 
or existed in f avor of the bankrupt before the bankruptcy, an 
action to enforce or vindieate the rîght is not a matter or pro- 
ceeding in bankruptcy within section 711. The exercise of 
the original and ordinary jurisdiction of the state courts in 
such case is, in no proper sensé, an exercise of jurisdiction in 
bankruptcy. The fact that the plaintiff makes his title under 
the bankrupt act by assignment from the debtor, or by force 
of opération of the act itself, does not make the suit a matter 
or proceeding in bankruptcy any more than would a suit 
brought by an assignée appointed under the state insolvent 
law, to recover a debt owing to the insolvent, be a proceeding 
or matter in insolvency. It is quite clear that the state 
courts are not deprived of jurisdiction of actions, by assignées, 
to coUect the asseta of the bankrupt by the section referred 
to. K this was the intention of congress it is reasonable to 
suppose that it would hâve been explicitly declared, and an 
intention to deprive the state courts of jurisdiction will not 
be inferred from doubtful language, nor will the words of a 
statute be extended beyond their strict meaning to accomplish . 
this resuit." 

With the exception of the case of Hallack v. Tritch, decided 
by Judge Hallett, from which I hâve quoted, no décision bas 
come to my knowledge by a fédéral court construing the effect 
of the amendment of 1874; and it is to be noted that the 
leamed judge in that case apparently based his décision 
mainly upon the authority of Olcott v. McLean. This case 
may be considered as .overruled by the subséquent cases in 
the same state, and especially by the exhaustive décision of 
the court of appeals in Kidder v. Horrobin, which I hâve just 
cited. A careful examination of the statute itself, and of the 
condition of the bankrupt law as expounded by the courts at 
the time of the enactment of this amendment, leada me to 
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ihe concitigion that the construction of tliis atatute given by 
the suprême court of Massachusetts and the court of appeals 
of New York contains the better and sounder exposition of 
the scope and purpose of said amendment. I am, therefore, 
of opinion that it was not the intention of congress to divest 
ihe state courts of jurisdiction in plenary suits brought by 
assignées in bankruptcy for the purpose of collecting the 
assets of the bankrupt, and that it is not necessary, since said 
amendment, before an assignée in bankruptcy ean commence 
a suit in the state court, that he shall obtain the direction or 
leave of the bankrupt court so to do. 

It f oUows necessarily from this conclusion that the suits in 
qi-sestion were lawf uUy and properly brought in the state court ; 
that the complainant bas had his day in that court ; that he 
bas appealed both to the law and equity side of that court for 
relief, and been denied the relief to which he asserts himself 
entitled, and I do not think that this court should now attempt 
to review the action of the state court in that behalf. In the 
chancery suit in the state court the complainant set forth at 
lengtb the nature of his defence and the reasons why he was 
onable to présent the same to his suits at law. The learned 
judge of the state court, Mr. Justice Mulkey, in the opinion of 
the court affirming the judgment of the court below, says: 
"Assuming, as we must then, that the charges in the bill are 
true, it is quite manifest that the appellant had a good and 
meritorious defence to each of the actions in which thèse 
judgments were obtained. So far from appellant being in- 
debted to Arnold & Sisson, or their assignée, at the time thèse 
judgments were obtained, the bill clearly shows they were 
indebted to him to the amount of several hundred dollars. It 
follows, therefore, it would be inéquitable and against con- 
science to enforce their payment ; but this alone, as we bave 
just seen, does not warrant a court of equity in interfering to 
prevent the consummation of such wrong," The court then 
goes into an analysis of the allégations in the bill, and déter- 
mines that the complainant and his attorney were guilty of 
such négligence in the conduct of the common-Iaw cases as to 
preclude him from inToking relief from the judgments in the 
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court of eqtrity. The complaînant makes the same alléga- 
tions before tbie court, and the only reply I can make to him, 
Sn the Kght of the law as I find it, is that his case bas been 
•passed upon by a tribunal having full jurisdiction of the sub- 
Iject-matter and parties, and although it may be a hardship, 
.and although he may feel wronged by the conclusions to which 
ihe court hâve corne, yet this court cannot now review tbose 
positions, and attempt, in the face of the adjudications against 
him, to undo what that court has done in his case. 

It may also well be doubted whether the complaisant should 
be allowed at this late day to corne into this court and ask 
ifor the relief which he now seeks, after having experimented 
-with the state courts to the end of the litigation, and in each 
étage of it been denied the relief which he hère demands. If, 
after the renditibn of the judgments at law, the défendant in 
thèse judgments and the complainant hère had seen fit to go 
into the equity side of the United States district court, which 
court had the control of the assignée in bankruptcy aud could 
direct what proceedings he should or should not prosecute, 
and represent the dilemma in which he had been placed by 
reason of the sickness and death of his attorney, and the dan- 
ger of his being subjected to the payment of an unjust judg- 
Tuent, that court might, in the exercise of its equity powers, 
hâve inquired into the. equities between the parties and con- 
sidered ail the claims which the complainant had for relief, 
and given the complainant such redress as he seemed entitled 
to ; but this complainant chose his own forum. He acquiesced 
in the assertion on the part of the assignée that the state 
courts had jurisdiction of the persons and the subject-matter, 
and chose to litigate the questions involved in the controversy 
in that forum; aud now, having been worsted in that encoun- 
ter, he should not be heard in this court to review or examine 
into, or reverse the adverse rulinga there made against him. 

The demurrer to the bill ia, therefore, sustained, and the 
bill dismissed for want of equity. 
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Wehl V. Wald, Assignée, etc. 

{Circuit Court, 8. D. JfTm York. , 1880.) 

1. Bawkrxjptct — Assignée — Pbiob Assionmbnt. — An assignée m banfc- 
ruptcy cannot avoid a voluntary assignment in part only, 

Wallace, D. J. The plaintiflF is the assignée of tlie Net- 
ters, under a voluntary gênerai assignment, for the benefit of 
creditors, made December 26, 1877. Within six, months 
after the assignment the.Netters filed their pétition in bank- 
ruptcy, and were thereafter adjudicated bankrupts, and the 
défendant was appointed their assignée in bankruptcy. The 
plaintiff, as assignée of the Netters under the voluntary as- 
Bignment,and the défendant, as their assignée in bankruptcy, 
both made elaim to a sum of money deposited with the firm 
of Sternberger & Co. in trust for the Netters. The plaintiff 
brought this suit against Sternberger & Co. to recover the 
fund, and thereupon the latter obtained an order of inter- 
pleader, ■whereby the présent défendant was brought into the 
action. 

The présent action involves the single question whether 
the voluntary assignée bas the better title to the suni in dis- 
pute than the assignée in bankruptcy. Undoubtedly the 
voluntary assignment was void at the élection of the assignée 
in bankruptcy as a transfer in contravention of the bankrupt 
act. In re Biesenthal, 15 N. B. E. 228 ; McDonald, Assignae, 
V. Moore, 15 N. B. E. 26; Platt v.Preston, 19 N. B. E. 241; 
Belden v. Smith, 16 N. B. E. 302. But the assignée in bank- 
ruptcy bas not obtained a decree setting aside the voluntary 
assignment; and in order to prevail hère he must establish 
the proposition that the voluntary assignment was not merely 
void at bis élection, but so absolutely void that the plaintiff's 
title under it can be assailed and defeated collaterally. No 
authority is cited sustaining this proposition, and it is not 
tenable under any reasonable construction of the bankrupt 
act. 

The statute déclares that prohibited transfers "shall be 
void," and that the assignée in bankruptcy "may recover the 
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property, or the value thereof, as assets of the bankrupt." 
The assignée in bankruptcy is, therefore, authorized to ac- 
quirè the title to the property transferred, or sue for its value, 
and for this purpose to adopt any appropriate remedy at hia 
élection. But it cannot be doubted that he may affirm the 
transfer; and in practice this is usually done by filing a bill 
against the volantary assignée for an aecounting. And in 
such actions the volnntary assignée is usually protected in 
ail payments made for the benefit of the estate. Jones, As- 
signée, V. Kinney et al. 4 N. B. E. 649 ; In re Colin, 6 N. B. E. 
879; Cragin v. Thompson, 12 N. B. E. 81. Thèse cases, and 
many others that might be cited, proceed upon the theory 
that the assignaient is not void ab initio, even as against the 
assignée in bankruptcy, but voidable at his élection. As ia 
stated in Belden v. Smith, 16 N. B. E. 302, until the gênerai 
assignment shall bave been set aside as void as against the 
assignée in bankruptcy, the title remains in the voluntary 
assignée. 

It is not necessary to décide that an assignée in bank- 
ruptcy does not manifest his élection to treat the assignment 
as void until he brings suit against the voluntary assignée to 
hâve it declared void, and obtains a decree. It sufiices to 
hold that he does not do this by making claim to a part only 
of the assigned property. He must elect to treat it as void 
in toto, or not at ail. He cannot elect to consider it void as 
ter* the particular sum of money now involved, and valid as to 
overything else which the voluntary assignée claims under 
the assignment. Until he bas elected to treat the assign- 
ment as void, it is to be treated as valid ; and as the title of 
the voluntary assignée is flrst in time, he is entitled to the 
sum in controversy. 

The case is to be considered as though the assignée in 
bankruptcy had brought an action to recover money owing to 
the assignors before be bas elected -whether he will treat the 
voluntary assignment as valid or as void. He cannot mani- 
fest bis élection in this manner, nor can the assignment be 
thus declared void collaterally. 

Judgment is ordered for the plaintiflf. 
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Schneider ». Thill. 
{Cireuit Oowt, B. D. New Fork. June 16, 1880.) 
1. Patent — Pbaotiob — Reabgumbnt. 

C. H. Watson and George Gifford, for plaintiff. 

E. H. Broicn and /. J. AUen, for défendant. 

Bbnedict, D. J. This action was brought to establîsh tbô 
validity of a patent re-issued to the plaintiff as the assignée 
of Cari Volti, and numbered re-issue 7,511, and also of a 
patent issued to the plaintiff as assignée of Homer Broobe, 
on the t-wenty-ninth of May, 1877, and numbered 191,224. 
The cause proceeded regularly to a hearing upon pleadings 
and proofs, and, having been argued in behalf of the respect- 
ive parties, is now before the court for its décision upon the 
merits. In this stage of the case the défendant applies for 
permission to take further proofs and to reargue the case. 

While technically and legally the application is made by 
the défendant, and the défendant, to some estent, at least, 
bas a substantial interest in the détermination of the cause, 
it is plain to be seen that the reason why this application is 
made is net because of defendant's interest in the resuit, but 
because of the effeet upon the interests of a third party in cer- 
tain other patents, whieh such party has come to believe may 
be produced by a détermination of this cause in favor of the 
plaintiff. This circumstanee would be no reason for refusing 
the defendant's application, if it were matter of right ; but 
this is an application for a favor, and is strongly opposed by 
the plaintiff. I confess that it is net easy to see how the 
plaintiff can désire to see the décision in this case to be made 
upon a part of the évidence material to the issue, inasmuch 
as the very fact that évidence affecting the issue was not be- 
fore the court must deprive the décision of any value which 
it might otherwise hâve as a ground upon which to apply for 
preliminary injunction in other suits. Nor is it easy to see 
how any serious resuit to any person not a party to this suit 
can arise from a décision in this case, if the testimony now 
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claimed to hâve been omitted is calculated to affect the dé- 
cision. 

It is possible, therefore, that the parties in pressing and 
opposing thia application are impelled by some motive not 
fully disclosed ; but, however this may be, and undesirable as 
it is to be called on to décide a case of this character upon 
an imperfect exhibit of the facts, I do not think it can be 
proper to grant an application like the présent, addressed to 
the favor of the court and strongly opposed, when the resuit 
will be to compel the plaintifif, after he has brought his case 
to a final hearing, and it has been submitted by both sides for 
décision, again to renew the contest upon additional testi- 
mony, and in substance with another party, in order that 
détriment to the interests of such third party, which it is 
anticipated may follow a décision in favor of the plaintiff, 
may be avoided. 

Motion denied. 
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Kennedy v. I., C. & L. E. Co. — In re Pétition of FaAHK 
CoEK, Administrator.* 

{Circuit Court, S. D. OJiio. July, 1880.) 

1. Rbcbivers — SuiTS A.GAINST. — Propcrty in the hands of a receiver Is ii% 

cuttodia Ugi». His possession is the possession of the court appoint- 
ing him. No suit can be brought againat him to disturb his posses- 
sion , or to charge him with liability for an act done in the performance 
of his duties as such receiver, without the consent of such court. 
Any one instituting such a suit ■without leave may be enjoined or 
attached for contempt. The proper proceeding is to apply to the 
court appointing tlie receiver by pétition, setting forth therein the 
grounds of complaint. Thereupon the court will direct a trial by a 
jury, référence to a master, or such other mode of proceeding as, in 
its discrétion, it may deem best. 

2. Same— Same— CoKSTiTTJTioNAL RiGHT OF Trial bt Juet.— Ths rlght 

of trial by jury in such a proceeding against a receiver, on a common- 
law cause of action, is not an absolute right, but the granting or with- 
holding thereof lies within the Sound discrétion of the court. Such 
a proceeding is not a " suit at law" within the provision of the 
constitution guarantying the right of trial by jury. 

t. Railecads — Suit AOArasT Rbcbivbk — Trial bt Juht. — Upon 
application of bond holders of the Indianapolis, Cincinnati & La 
Fayette Kallroad, in a suit to foreclose their security, a receiver 
■was appointed to operate the road. During such opération a train 
ran over a Mrs. Cork. A pétition was flled in the foreclosure pro- 
ceeding by her husband, as administrator, to recover damages for her 
death. Held, that petitioner was not entitled to a trial by jury. 

Upon motion for a trial by jury, The facts sufficiently 
appear in the opinion. 

D. Thew Wright, for Cork, petitioner. 

Hoadly, Johnson é Colston, for receiver. 

Baxteb, C. J. The défendant, a railroad corporation, îssued 
a large number of bonds, and executed a mortgage on its road, 
franchise, and property, to secure their payment; and, having 
failed to pay the interest as it aocrued, a bill -was filedin this 
court to foreclose the security. On complainant's application 
a receiver -vras appointed to préserve and operate the prop- 

•Reported by Messrs. Florien Glauque and J. C. Harper, of the Cincin- 
nati Bar. 

V.3,no.3— 7 
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evij pendente Ute. One of his trains ran over and killed a 
Mrs. Cork, whose husband, after administering on her estate, 
Bued therefor in a state court; but, at the instance of the 
receiver, he was ordered to dismiss his suit, with leave to be 
heard in this court. He thereupon filed his pétition hère, set 
forth his cause of action, and demanded a trial thereof by a 
jury. 

Thèse questions hâve been definitely settled by repeated 
adjudications. A receiver represents the court. There can 
be no interférence with money or property in possession of a 
receiver -without the permission of the court appointing him. 
Jones on Eailroad Securities, §§ 502-3; Story's Eq. § 831. 
The power to appoint receivers is of great utility. Ship v. 
Harwood, 3 Atk. 564. A receiver is an ofi&cer of the court 
appointing him, and is entitled to its protection. He oan do 
nothing except as he is authorized by the court; and when 
in possession of money or property, under the orders of the 
court, it is a contempt of the court to disturb his possession. 
No suit can be prosecuted against a receiver in any other 
forum without leave of the court under whose order he is 
acting, as the latter will not allow itself to be made a suitor 
in any other tribunal. Story's Eq. § 833. Such a practice 
would lead to inextricable confusion, and subject the fund in 
the custody of the court to the judgments and decrees of other 
and différent courts. 

But an injured party ia not without a remedy. He may 
apply to the court having the custody of the property or fund 
for appropriate relief; and upon such application he will be 
permitted to go before a master or sue in a court of law. 
Story's Eq. §§ 831-833. 

A court appointing a receiver, although not compelled to 
assume jurisdietion of ail controversies to which the receiver 
may become a party, but is at liberty to leave their détermi- 
nation to any court of appropriate jurisdietion, may, neverthe- 
less, assert its right to take ail such controversies to itself. 
Its power is unlimited for purposes of protection, and it may 
restrain the prosecution of suits against the receiver in other 
courts, and punish, as for contempt, any interférence with its 
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officers by force or by suit. Jones on Eailroad Securities, § 
503. 

The court will not permit any person to interfère either 
■with money or property in the banda of its receiver without 
leave, whether it is done by consent or submission of tbe 
receiver, or by compulsory process against him. Ail moneys 
coming into the hands of a receiver by the order of the court 
are moneys belonging to the court, and the receiver is bound 
to distribute in obédience to the orders and directions of the 
court. Kerr on Eeceivers, 168. 

The receiver's possession being the possession of the court 
from which he dérives his appointment, he is not subject to 
the process of gamishment as to the funds in his hands, or 
subject to his control, and such process will be regarded as a 
nullity. The court, being in the actual custody of the prop- 
erty or fund, will not yield its ]'urisdiction to another court 
and permit the right of property to be there tried. It will 
not permit itself to beeome a suitor in another forum concem- 
ing the property in question. If a receiver's liability to be 
sued in another court was recognized it would defeat the very 
ends for which he was appointed, since a judgment in an- 
other court, upon the gamishment, would, if recognized and 
sustained, divest the jurisdiction having custody of the fund. 
High on Eeceivers, 151. 

In Wiswall v. Sampson, 14 How. 65, the suprême court of 
the United States say : " When a receiver bas been appointed 
his possession is that of the court, and any attempt to dis- 
turb it, without the leave of the court first obtained, will be a 
contempt on the part of the person making it. When, there- 
fore, a party is prejudiced by having a receiver put in his 
way, the course bas either been to give him leave to bring an 
ejectment, or other appropriate action, or permit him to be 
examined pro interesse suo; and the doctrine that a receiver 
is not to be disturbed extends to cases in which he bas been 
appointed without préjudice to the rights of persons having 
prior légal or équitable interests. The individuals having 
such prior interests must, if they désire to avail themselves 
of them, apply for leave to sue or to be examined' pro inter- 
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esse suo; and this, though their right to the possession is 
clear." 

And in the case of Davis v. Gray, 16 Wall. 203-218, Justice 
Swayne says : "A receiver is not appointed for the benefit 
of either of the parties, but of ail concerned. Money or prop- 
erty in his hands is in custodia legis. He has only such 
power and authority as are given him by the court, and must 
not exceed the prescribed limits. The court will not allow 
him to be tried touching the property in his charge, nor for 
any malfeasance as to the parties, or others, ■without its con- 
eenl ; nor will it permit his possession to be disturbed by 
forcé, nor violence to be offered to his person while in the 
discharge of his officiai duties. In such cases the court will 
vindieate its authority, and, if need be, will punish the 
offender by fine and imprisonment for eontempt. Where 
property in the hands of a receiver is claimed by another, the 
right may be tried by proper issues at law, by référence to a 
master, or otherwise, as the court in its discrétion may see 
fit to direct." 

Such has been the uniform holding of the courts until re- 
cently, since which modifications of the rule hâve been 
attempted by a few exceptional adjudications, and by législa- 
tive enactments in some of the states. A statute of the kind 
exists in Ohio. But this statute cannot control the action of 
this court. Jones on Eailroad Secaarities, § 503 ; 7 Cent. Law 
Jour. 146; and Thompson v. Scott, 4 Dillon, 508. Nor can 
we yield to the modification of the rule adopted by some of 
the state courts. Thèse décisions hâve been ably reviewed 
by Love, J., in the case of Thompson v. Scott, and his réf- 
utation of them maintained by a cogency of reasoning that 
ought, we think, to forever foreclose ail further discussion of 
the question. Mr. High, who advocates (in an article pub- 
lished in the Southern Law Review) the new doctrine, admits 
that "the weight of authority is adverse to the exercise of any 
right of action against a receiver by any court other thau that 
from which he dérives his appointment, and to which he is 
amenable." 

No other theory than that insisted on by us could bo prao- 
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tically maintained, as the facts of this case will sufSciently 
demonstrate. The défendant is the owner of an important 
Une of railroad. Upon application duly made, this court, in 
the exercise of its unquestioned jurisdiction, seized the prop- 
erty and put it into the hands of a receiver, to he held, pre- 
served, and operated for the benefit of the parties entitled, 
until the rights of the parties could be judicially ascertained 
and declared, and a sale of the property effected. We must 
présume that everybody dealing with the receiver knew the 
character in which he was acting; that he was the repré- 
sentative of the court, and acting under bis orders, and that 
if any damages were inflicted by reason of any breach of 
contract, or wrongful or négligent act of the receiver, or of 
his employés, this court was compétent to award pecuniary 
réparation. It bas the custody of the fund from which com- 
pensation is to be made, and why may the court not détermine 
the matter by a proper issue at law, "by référence to a 
master, or otherwise, as the court in its discrétion may see fit 
to direct?" This practice, besides having the sanction of the 
suprême court of the United States, affords a cheap, simple, 
expeditious, and effective remedy. This court having the 
custody of the fund out of which the petitioner's demand, in 
case he succeeds, is to be satisfied, can order and enforce 
payment therefrom of any sum that may be found due him. 
Whereas, if the petitioner is permitted to prosecute his suit 
in the state court to judgment, and recovers, that court could 
not, by any process recognized by law, compel satisfaction. 
But the petitioner would, in order to obtain satisfaction, hâve 
to bring his judgment into this court and ask for its payment, 
when it would become the duty of this court to look into the 
merits of his claim and satisfy itself of its validity before 
making an order to pay it. This it can do as well before as 
after judgment in another court. The judgment in another 
court, reeovered on a suit prosecuted without leave, against a 
receiver, would, as we bave seen, be a nuUity. It could not 
be enforced against the receiver personally, nor reach and sub- 
ject the funds in the custody of this court in any other way 
than through an order made hère. Being a nullity, and 
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■without légal force, why sue for and recover it? The doc- 
trine contended for by the petitioner "contravenes," says 
Judge Love, "the wbole scheme of equity jurisdiction in the 
matter of appointing receivers, and in the taking of posses- 
sion through themof the property in litigation." The prop- 
erty in the hands of a receiver is "a fund subject to the 
disposition of the court, and under its exclusive control. The 
principle that the court, which has actual possession of the 
fund, has the exclusive right to détermine ail claims and 
liens asserted against it, is fundamental. Hence, every court 
of equity in such a case assumes to décide ail controversies 
touching the subject-matter of the suit and the fund; to 
détermine the existence and priority of ail liens; to adjust 
and settle ail disputed claims, marshal the assets, and, 
finally, to distribute the surplus among those who are entitled 
to it." 

"The ground and reason of this iurisdiction is the inade- 
quacy of légal remédies." But if petitioner's theory of the 
law is maintained — "if a party can, without leave, assert his 
right against a receiver in another court, and in this way 
withdraw controversies in regard to the trust fund from the 
court having the custody of it — the fund would be disposed of, 
not by the court having it in charge, but by another or other 
tribunals." And "before the court appointing the receiver 
could make a final disposition of the rights of the parties 
before it," says Judge Love, "other courts might render judg- 
ment against the receiver to an amount sufficient to absorb 
the whole fund or property, and the litigation would prove 
barren of results to the parties in the cause." If a party has 
the right, without leave, to sue a receiver in another court 
than that of his appointment, it follows that he can sélect his 
tribunal. He could, therefore, in proper cases, sue as well 
before a justice oithe peace as in a court of record, and thus 
subordinate the court of equity to the judgments of justices 
of the peace. Différent parties might sue in as many différ- 
ent courts. Thèse différent tribunals, in possession only of 
parts ,of the case, and called on to act in the absence of the 
parties to the original suit, would hâve to give judgments in 
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ignorance of the equities of the whole case. Theîr judgments, 
under such circumstances, might, and probably -would, be 
incorisistent and conflicting. One court might order one 
thing, and another court another contrary and différent 
thing. An attempt to enforoe thèse conflicting judgments 
■would resuit in a conflict of judicial authority. The pend- 
ency of outside litigation, seeking to subj'ect the trust fund in 
the hands of the receiver, would necessarily occasion delay. 
No final disposition of the original cause could be safely made 
until the litigation pending in other courts against the re- 
ceiver was determined. The average life of a conteated law 
suit in the courts of Ohio, I understand, is about five years. 
Bef ore one suit could be determined another would most likely 
be instituted, and thus the court which first obtained juris- 
diction would be ousted of its control of the trust fund, and 
rendered impotent to adjust the equities of the case, close the 
receiver's accounts, and terminate the litigation. We cannot 
sanction a doctrine fraught with so many inconveniences and 
complications. 

It follows, from what we hâve already said, that the second 
position is as untenable as the first. The petitioner claims 
that a triai by jury is guarantied to him by the constitution. 
This instrument pro vides that "in ail suits at common law, 
where the value in controversy shall exceed $20, the right of 
trial by jury shall be preserved." The amount in contro- 
versy in this case is more than $20, and, if the petitioner's 
case is "a suit at law," his demand for a trial by jury must 
be conceded. But it is not a suit at law. The original cause 
in wkich he intervenes is of équitable cognizance, and could 
not hâve been maintained in a court of law. It is, then, a 
chancery cause, pending in, and to be determined by, a chan- 
cery court. The constitutional guaranty securing trial by 
jury does not in terms extend to chancery courts. It has not 
been so understood or interpreted. On the contrary, courts 
of chancery are, and always hâve been, invested with the pré- 
rogative of deciding the facts as well as the law of cases pend- 
ing before them. Their right, generally, to do this has not 
been denied by the counsel in this case. But it is said, 
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arguendo, that this case is an exception to the gênerai rule 
because the wrong complained of is a tort, for -which, apart 
from the otlier considérations to be hereafter adverted to, an 
action at law is the only remedy; and if the case was prose- 
cuted in a law court the right to trial by jury would exist. 
Certainly an action at law could hâve been maintained for the 
alleged wrong if there was any one capable of being sued. 
But the reoeiver is not personally liable, and this court can- 
not be sued without its consent, and this consent it déclines 
to give. 

There is, therefore, no one suable at law, and there is, 
consequently, no such suit. The petitioner is compelled to 
seek redress hère or forego ail relief. And coming hère he 
will be required to pursue his remedy acoording to the prac- 
tice prevailing in this court. Under this practice, as herein 
previously stated, the court may décide the facts as well as 
the law, and the right to do this extends to ail questions 
coming legitimately before it. This right is not confined to 
questions arising upon the original pleading, nor to questions 
of équitable cognizance. When the jurisdiction has once 
attaehed, the court will grant full relief, although the ques- 
tions presented are not ordinarily within the scope of chan- 
cery jurisdiction, (Bispham's Principles of Eq. § 565 ;) and 
where chancery once entertains a suit upon grounds legiti- 
mately cognizable in that court, it will proceed to adjudicate 
other matters, of which it has only incidental cognizance, in 
order to avoid a multiplicity of suits. Doggett v. Hart, 5 Pla. 
215 ; Haggins v. Peck, 10 B. Monroe, 210. 

The principle is a familiar one. Cases exemplifying» the 
propriety and the necessity of the rule are of fréquent occur- 
rence. An action of ejectment, unmixed with any équitable 
considérations, is an action at law; and, if broughtin a court 
of law, the parties, under the constitution, hâve the right of 
trial by jury. But if Ihere is some élément of equity in the 
case, such as a cloud on the title, the party owning the 
Buperior title may file a bill in chancery to remove the cloud, 
and the court, baving thus acquired jurisdiction, is authorized 
toinquire, by its owu methods, into and pass upon the title— 
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a question purely légal — remove thé cloud, and proceed and 
administer full relief by ejecting the party wrongfully. in pos- 
session, and putting the adverse party therein. So the rem- 
edy to collect a promissory note is at law, and if thus sued 
the parties would be entitled to a trial by jury. But if it is 
secured, either by pledge or mortgage, and a bill is filed to 
subject the security, a court of chancery wonld hâve jurisdic- 
tion; and, being thus invested with équitable jurisdiction, it 
could décide any issue, légal or équitable, made in the case, 
ascertain the sum due, and enforce its finding by an appro- 
priate decree. The same principle is applicable to a credit- 
or's bill filed to marshal assets, and distribute the estate of a 
décèdent, or insolvent corporation. The debts may be evi- 
deneed by obligations on which suits at law could only be 
maintained. But a court of chancery, obtaining jurisdiction 
to marshal assets, is authorized to ascertain how many debts 
are due, to whom owing, and the amount of each, as incident 
to its equity jurisdiction to marshal the assets, etc. Thèse 
examples are apropos to illustrate the case in hand, 

The bill to foreclose the mortgage in this case gave the 
court jurisdiction over the whole subject-matter of the litiga- 
tion, and conferred upon it authority to hear and détermina 
ail collatéral issues that might be involved in the controversy. 
The court had power to appoint a receiver, and to order him 
to operate the road; to employ operatives and fix their wages ; 
contract for the carrying of freight and passengers ; to order 
payments for injury due to freight; compensate shippers for 
damages sustained on account of non-delivery of goods, and 
make réparation to persons for injuries inflicted by the neglir 
gent or wrongful action of its servants; and the court could, 
in its discrétion, in order to a just discharge of its duties, call 
in a jury, invoke the assistance of a master, or take such 
other steps for a judicial ascertainment of the f acts as it might 
regard most appropriate in the particular case. Its right to 
proceed in this way has been recognized and foUowed for an 
indefinite period. It may, but is not compelled, to call a jury. 
Whether it will or will not send the issues to a jury is a mat- 
ter resting in the judicial discrétion of the court. A court 
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could not well operate a railroad through a receiver în any 
other way. The remedy is cheap, speedy, effective, and just. 
It may, however, be abused — so may any other judicial powei 
— but the protection against abuse, in laws of this kind, is not 
to be found in an appeal to a jury, but in an appeal to the 
court of last resort. This remedy is open to the petitioner. 
If injustice shall be done him hère the error will be correoted 
by the suprême court. The intervention of a jury is not 
deemed necessary in this case, and the petitioner's motion 
for one will be denied. 



Thb Union Paoifio Eailway Co. v. The Burlington & Mis- 

souBi EivEB Eaileoad Oo. in Nebbaska and thb 

Omaha & Southwbstekn Eailroad Co. 

[Oireuit Court, D. Nebratka. , 1880.) 

1. Eminbnt Domain — Right op "Wat— State Lkgislatioit. — The right 
of way of the Union Pacific Railway is not property of the fédéral 
government set apart for its own public use, bo as to exempt it from 
the opération of a law of the state of Nebraska respecting the Cross- 
ing and conneuting of railroads, and the condamnation of property 
for those purposes. 

3. Bamb — FoRBHj.N Railway Corpobations. — Sections 97 and 113 of the 
General Btatutea of the State of Nebraska, respecting the crossing and 
Connecting of railroads and the coudemnation of property for those 
purposes, are applicable to foreign as well as domeslio railway cor- 
porations. 

3. Bame — CoNOUBBENCE OF Majoritt OF CoMMiBsroNBKB. — ^The concur- 
rence of a majority of commissioners in the condemnation of a right of 
way, in the exercise of the power of eminent domain, is a public 
matter, within the meaning of the rule that, when authority is vested 
in three or more persons to détermine a public question or matter of 
public concern, a majority hâve power to décide, provided ail act on 
the matter. 

In Equity. Motion to dissolve injunction. 
A. J. Poppleton, for complainant. 
J. M. Woolworth and T. M. Marquette, for défendants. 
McCraey, C. j. This case is before me on a motion to 
dissolve the injunction heretofore allowed restraining respond- 
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ents from extending their railroad track across that of com- 
plainant. The case is as follows: The ((omplainant is a 
corporation created by and organized under the aot known as 
the Pacific Eailroad Charter, approved July 1, 1862, and 
acts amendatory thereof. 

The défendants are corporations organized under the laws 
of Nebraska. The complainant owns and opérâtes the Union 
Pacific Eailway, extending from the Missouri river westwardly 
across the state, and the défendants own and operate a line 
from Omaha to Lincoln. The respondents, desiring to extend 
their track across that of the complainant for the purpose of 
Connecting with the Omaha & Northern Nebraska Eailway 
Company, instituted prooeedings under the law of Nebraska, 
in the proper state court, for the purpose of assessing the 
damages accruing to the complainant on aocount of the cross- 
ing of its track, and also for the further purpose of designat- 
ing the point at which said crossing ahould be made and the 
manner of crossing. The statuts under which theae proceed- 
ings were instituted is as follows, (section 113, Gen. St. Neb. 
195:) 

"Every railroad company shall hâve power to cross, inter- 
sect, join, and unité its railroad with any other railroad 
before constructed, at any point on its route, and upon the 
grounds of such other railroad company, with the neoessary 
turnouts, sidings, and switches, and other conveniences, in 
the furtherance of the objects of its connections. And every 
company whose railroad is, or shall hereafter be, intersected 
by any new railroad, shall unité with the owners of such new 
railroad in forming such intersections and connections, and 
grant the facilities aforesaid; and if the two corporations 
cannot agrée upon the amount of compensation to be made 
therefor, or the points and manner of such crossings and 
connections, the same shall be ascertained and determined 
by commissioners, to be selected as provided in this sub- 
division." 

The section referred to as regulating the proceedings is 
section 97, p. 191, and is as follows: 

"If the owner of any real estate, over which said railroad 
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corporation may désire to locate their road, shall refuse to 
grant the right of way through his or her premises, the pro- 
bate judge of the county in which said real estate may be 
sitnated, as provided in this subdivision, shall, upon the 
application of either party, direct the sheriff of said county 
to summon six disinterested freeholders of said county, to ba 
selected by said probate judge, and not interested in a like 
question, unless a smaller number is agreed upon by the 
parties, whose duty it shall be to inspect said real estate and 
assess the damages which said owner will sustain by the 
appropriation of his land to the use of said railroad corpora- 
tion, and make report in writing to the probate judge of said 
county, who, after certifying the same under his seal of office, 
shall transmit the same to the county clerk of said county for 
record, and the said county clerk shall file, record, and index 
the same in the same manner as is provided for the record of 
deeds in this state; and such record shall hâve the like 
force and effect as the record of deeds, in pursuance of the 
statute in such case made and provided. And if said corpo- 
ration shall, at any time before they enter upon said real 
«state for the purpose of constructing said road, pay to said 
probate judge, for the use of said owner, the sum so assessed 
and returned to him as aforesaid, they shall thereby be au- 
thorized to construct and maintain their railroad over and 
across said premises; provided, that either party may hâve 
the right to appeal from such assessment of damages to the 
district court of the county in which such lands are situated, 
within sixty days after such assessment; and in case of such 
appeal the décision and iînding of the district court shall be 
transmitted by the clerk thereof, duly certified, to the county 
clerk, to be filed and recorded, as hereinbefore provided, in 
bis office ; but such appeal shall not delay the prosecution of 
the work on said railroad, if such corporation shall first pay 
or deposit with said probate judge the amount so assessed by 
Baid freeholders; and in no case shall said corporation be 
liable for the costs of such appeal unless the owner of such 
real estate shall be adjudged entitled, upon the appeal, to a 
greater amount of damages than was awarded by said free- 
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holders. The company shall, in ail cases, pay the costs of 
the first assessment; provided, that either party may appeal 
from the décision of the district court to the suprême court of 
the state, and the money so deposited shall remain in the 
hands of the probate judge until a final décision be had, sub- 
ject to the order of the suprême court." 

Commissioners were appointed as required by the statutes, 
and, after being qualified, they proceeded in the perform- 
ance of their duties, and reported as follows : 

"That said crossing shall be made in the east part of lot 
number seven, (7,) in block number one hundred and fifty- 
six, (15G,) in the city of Omaba, as shown on the plat marked 
Exhibit A ; that the manner of said crossing shall be at an 
angle of fifty-eight degrees and fifty-eight seconds, upon a 
grade even with that of the Union Pacific Eailway's track 
at that point, and with steel templates four (4) inches in 
■width, with two and a half (2J) inches width of head, or 
•whatever is necessary to make a good and safe crossing at 
that point; that the compensation to be paid to the Union 
Pacific Eailway Company for such crossing shall be one 
thousand dollars, ($1,000.) Ail of which is respectfuUy sub- 
mitted. 

[Signedl "Samuel E, Eogebb. 

"Geo. Smith. 

"MiCHAEL DONOVAN. 

"Charles Turneb." 
If the stafute îs applicable to this case, and has been fol- 
lowed in the condemnation proceedings, the complainant is 
bound, and has no remedy except the right to contest the 
question of damages on appeal to the district court. Counsel 
for complainant insists that the proceedings in condemnation 
are void upon several grounds, which will now be consid- 
ered. 

1. It is claimed that, inasmuch as the complainant's fran- 
chise is derived from the United States, no state législation 
is valid which provides for condemning the right of way for 
another railroad across its right of way and track. 

It is now well settled that the right of eminent domain ifl a 
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right inhérent in every government, and that it belongs alike 
to the states and to the United States. Each, within its own 
Bphere of governmental action, may exercise it. The United 
States T. Chicago, 7 How. 185; Kohi v. The United States, 91 
U. S. 367. 

Should a case of conflict between the state and fédéral 
government arise, the paramount authority of the United 
States under the constitution would, of course, prevail. Thus, 
if the United States has, by proper proceedings, condemned 
and taken land for a fort, arsenal, navy yard or light-house, 
or for a post-office, custom-house or court-house, it would not 
be in the power of the state, in the exercise of its right of 
eminent domain, to take the same property. But the présent 
case does not corne within this principle. The United States 
has never condemned the right of way of the Union Pacific 
Eailway, and taken it for its own use for public purposes, 
•within the meaning of the rule just stated. It has only 
chartered that oompany, given it the right to construct 
and operate a railway, and granted to it the right of way 
over public lands along its line, together with the right to take 
private property for the same purpose upon making just com- 
pensation. The distinction between this and the oondemna- 
tion of land under the right of eminent domain for national 
purposes, is too plain to require élaboration. I am clearly 
of the opinion that the right of wayof the Union Pacific Eail- 
way is not property of the fédéral government set apart for 
its own public use, so as to exempt it from the opération of 
the law of the state of Nebraska, above quoted, respecting the 
Crossing and Connecting of railroads, and the condemnation 
of property for those purposes. It is the property of the cor- 
poration acquired under a law of the United States. If, 
however, it were conceded to be the land of the United States, 
unless held for governmental purposes, it would, even in that 
case, be subject to the state's power of eminent domain. 
Land owned by the United States, as a mère proprietor, and 
not used for any of the purposes of the national government, 
may be taken by the state for public use. U. S. v. Railroad 
Bridge Co. 6 McLean, 517. 
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It has been held by the suprême court of the United States 
that the Pacific Eailroad is sabject to state taxation. The 
Railroad Company v. Peniston, 18 Wall. 5. It was insisted in 
that case that the Pacific Eailroad was created by congress 
for public and national purposes, and that, like a national 
bank, it was an instrument of the gênerai government, and not 
Bubject to state jurisdiction for purposes of taxation. But 
this position was not sustained. It is difficult to see upon 
what principle property can be held to be so exclusively within 
the fédéral jurisdiction as to be beyond the reach of the state's 
power of eminent domain, and yet subject to state taxation. 

2. It is suggested that the statute under considération was 
intended to apply only to domestic railway corporations 
created under the laws of the state, and such foreign corpora- 
tions as might by state législation be authorized to extend 
their roads into the state. Upon this point it is only neces- 
sary to say that the statute in terms applies to "every rail- 
road company," which must be held to mean every such Com- 
pany operating a railroad within the state. It is not to be 
presumed that it was intended to exempt the Union Paciiic 
Eailway from the opération of the act, since to do so would bô 
to prohibit the Crossing of its Une by other roads, and thus to 
prevent the opération of an unbroken line of railway com- 
munication between northern and southem Nebraska. 

3. It is insisted that the award of the commissioners is 
Toid because only four of the six commissioners concurred in 
and signed it, although they ail took part in the prooeedings 
and délibérations. The law upon this subject is that where 
authority is vested in three or more persons to détermine a 
public question or matter of public concem, a majority hâve 
power to décide, provided ail act on the matter. If the mat- 
ter be one of private concern ail must concur, unless provis- 
ion is made for a décision by a less number. Schenck v. 
Peay, 1 Wool. 176, 187; Young v. Buckingham, 5 Ohio, (Ham- 
mond,) 485-490; Ex parte Rogers, 7 Cow. 526, and note a; 
Gruger v. Railroad Co. 12 N. Y. 190. 

That the condemnation of a right of way in the exercise of 
the power of eminent domain is a public matter, within the 
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rule, is not only clear, under the authoritîes, but also upon 
principle, since the proceedings can be justified only upon the 
ground that the land should be taken for public use and for 
the public interest. 

The motion to dissolve the injunction ia sustained. 



In THE Matter of Hbnsy p. Faerow and John S. Bigbt, 

claimants of the office of United States Attor- 

ney for the Districts of Georgia, 

{Circuit Court, JV. X>. Georgia. July 17, 1880.) 

1. PowKB OF Président to Fill Vaoancibb in Office — Aet. 2, j 2, ov 

Constitution — Ebv. St. $ 1769. — The phrase " vaciinoies which may 
happen during the recess of the senate," found in section 2, art. 2, of 
the constitution, and section 1769 of tlie Revised Statutes of the 
United States, authorizing the président to flil vacancies itt ofBoe, 
means "vacancies that may happen to exigt during the recess of th« 
senate." 

2. Bamb— District Attornby — Rev. St. 4 793.— Section 793 of the Re- 

vised Statutes of the United States, providing that, " in case of a va- 
canoy in the office of district attorney or marslial within any circuit, 
the circuit justice of such circuit may flll the same, and the person 
appointed by him shall serve until an appointment is made by the 
président, and no longer," does not oust the power of the président 
to appoint under section 2, art. 2, of the constitution, and section 1769 
of the Kevised Statutes of the United States, but merely authorizes 
the circuit justice to flll the vacancy until the président shali act. 

The parties to this controversy agreed with each other to 
Bubmit-the same to the court without pleadings, and upon 
the foUowing agreed statement of facts : 

Henry P. Farrow held the office by appointment of the 
président, with the advioe and consent of the senate, for a 
term which expired April 19, 1880, during the session of the 
«enate. On the twenty-tbird day of April, 1880, Mr. Justice 
Bradley, circuit justice for the fifth circuit, appointed Mr., 
Farrow to the office, under the provisions of section 793 of 
the Eevised Statutes of the United States, which appointment 
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Mr. Farrow aecepted. He qualified under it, and now olaims 
the oiïïee under it. 

The président, on the day of May, 1880, nominated 

John S. Bigby to the senate for the office. The senate ad- 
journed on tue sixteenth day of June, without aoting on this 
nomination. On the sixth day of July, 1880, during the 
recess of the senate, the président issued a commission to 
Mr. Bigby for the office, which he accepted. On the twelfth 
day of July, 1880, he qualified under this commission, and 
now claims the office under it. The senate is still in reeess. 

The order of Mr. Justice Bradley, appointing Mr. Parrow, 
and the president's commission to Mr. Bigby, are before the 
court as parts of this statement, and also their oaths of office. 

It -was agreed that the foregping statement should go before 
the court in lieu of pleadings and évidence, and that the court 
should thereon décide which of the claimanta was entitled to 
the office. 

Amos T. Akerman, for Henry P. Farrow. 

William H. Smith, for John S. Bigby. 

Woods, C. J. It is claimed by counsel for Farrow that the 
appointment by the président of Bigby was, under the facts 
of the case, beyond his constitutional power, and he cites the 
third paragraph of section 2, article 2, of the constitution of 
the United States, which déclares: "The président shall hâve 
power to fill up ail vacancies that may happen during the 
recess of the senate, by granting commissions, which shall 
expire at the end of their next session. " He also relies upon 
section 1769, U. S. Eevised Statutes, which déclares: "The 
président is authorized to fill ail vacancies which may happen 
during the recess of the senate, by reason of death or résig- 
nation or expiration of term of office, granting commissions 
which shall expire at the end of their next session there- 
after." The contention is that the vaeancy in the office of 
district attorney, which the président bas undertaken to fill 
by the appointment of Bigby, did not happen during the 
recess of the senate, and therèfore the power to fill it does 
not réside in the président. 

On the other hand it is claimed that the phrase "vacancies 

v.3,no.3— 8 
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that may happen during the reoess of the senate," when prop- 
erly construed, means "vacancies which may happen to exist 
during the recess of the senate." In support of this latter 
view the praotice of the executive départaient of the govern- 
ment for nearly 60 years is invoked, and the concurring opin- 
ions of 10 of the distinguished jurists who hâve fiUed the office 
of attorney gênerai of the United States are cited. 

The first opinion given upon this point ia that of Mr. Will- 
iam Wirt, attorney gênerai under Président Monroe, (1 Op. 
631,) in which he argues for the construction claimed in sup- 
port of the preaident's action in this case. He says: "In 
reason, it seems to me perfectly immaterial -when the vacanoy 
first arose, for, whether it arose during the session of the 
senate or during their recess, it equally requires to be filled. 
The constitution does not look to the moment of the origin of 
the vacancy, but to the state of things at the point of time 
at which the président is called on to act. Is the senate in 
session? Then he must make a nomination to that body. Is 
it in recess ? Then the président must fill the vacancy by a 
temporary commission. This seems to me the only construc- 
tion of the constitution which is compatible with its spirit, 
reason, and purpose, while at the same time it offeirs no vio- 
lence to its language, and thèse are, I think, the governing 
points to which ail sound construction looks." 

This opinion of Attorney General Wirt was concurred in 
by Mr. Eoger B. Taney, attorney gênerai under Président 
Jackson. See his opinion dated July 19, 1832, (2 Op. 525.) 
Mr. Taney says, in construing that clause of the constitution 
under considération : "It was intended to provide for those 
vacancies which might arise from accident, and the contin- 
gencies to which human afEairs must always be liable; and 
if it falls out that from death, inadvertence, or mistake, an 
office required by law to be filled is, in recess, found to be 
vacant, then a vacancy bas happened during the recess and 
the président may fill it. This appears to be the common 
sensé and the natural import of the words used. They mean 
the same thing as if the constitution had said 'if there hap- 
pen to be any vacancies during the recess.' " 
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It Î8 not neeessary to quote from the opinions upon this 
question of the other distinguished jurists who hâve filled tlie 
office of attorney gênerai. I simply refer to them. They are 
the opinions of Mr. Hugh S. Legare, dated October 22, 1841, 
(3 Op. 673;) of Mr. John Y. Mason, dated August 10, 1846, 
(4 Op. 523;) of Mr. Caleb Cushing, dated May 25, 1855, (7 
Op. 186;) of Mr. Edward Bâtes, dated October 15, 1862, (10 
Op. 356;) of Mr. James Speed, dated March 25, 1865, (11 
Op. 179;) of Mr. Henry Stanberry, dated August 30, 1866, 
(12 Op. 32;) and of Mr. William M. Evarts, dated August 17, 
1868, (12 Op. 449.) I also refer to the well-considered and 
conclusive opinion of the présent attorney gênerai, Mr. Devens. 
Thèse opinions exhaust ail that can be said on the subject. 
They were rendered upon the call of the executive depart- 
ment, and under the obligation of the oath of office, and are 
entitled to the highest considération. In his opinion Mr. 
Bâtes says the power to fill vacancies whioh occur during the 
recess bas been sanctioned, so far as he knows and believes, 
by the unbroken acquiescence of the senate. It is true/indi- 
vidual members of the senate hâve disputed the power, but 
not the senate itself. CongresB bas recognized the power by 
section 2 of the act of February 9, 1863, (Rev. St. § 1761,) 
which déclares: "No money shall be paid from the treasury 
as salary to any person appointed, during the recess of the 
senate, to fill a vacancy in any existing office, if the vacancy 
existed while the senate was in session, and was by law re- 
quired to be filled by and with the advice and consent of the 
senate, until such appointée bas been confirmed by the senate," 
The only authority relied on to support the other view is 
the case decided by the late Judge Cadwallader, the learned 
and able United States district judge for the eastem district 
of Pennsylvania. It is no disparagement to Judge Cadwal- 
lader to say that his opinion, unsupported by any other, ought 
not to be held to outweigh the authority of the great number 
which are cited in support of the opposite view, and of the 
practice of the executive department for nearly 60 years, the 
acquiescence of the senate therein, and the récognition of the 
power claimed by both houses of congress. I therefore shall 
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hold that the président had constitutional power to make the 
appointment of Bigby, notwithstanding the fact that the va- 
cancy filled by his appointment first happened whan the sen- 
ate was in session. 

The point, however, œost strenuously urged in behalf of 
Farrow is that, the circuit justice having appointed him to fill 
the vacancy occasioned by the expiration of his own term of 
office, there was no vacancy to fill, and the président could not, 
therefore, appoint Bigby to fill a vacancy which did not exist. 
This claim brings up for considération the proper construc- 
tion of section 793, U. S. Eevised Statutes. That section 
provides: "In case of a vacancy in the office of district attor- 
ney, or marshal, within any circuit, the circuit justice of such 
circuit may fill the same, and the person appointed by him 
shall serve until an appointment is made by the président, 
and the appointée is duly qualified, and no longer." 

The resuit of this claim is that an appointment made by 
the circuit justice takes away the power of the président to 
appoint. In other words, that the power conferred by this 
section is precisely the same, in ail respects, as that conferred 
on the président by the third clause of section 2, art. 2, of 
the constitution, and section 1769, U. S. Eevised Statutes, 
supra. That is to say that congress bas given the président 
and the circuit justice the power to fill the same office at the 
same time, and that the appointée holds for the same length 
of time under the appointment of either; that whether the 
appointment is to be made by the président or the circuit jus- 
tice dépends on which is swifter to act; that the power to 
appoint dépends on the resuit of a scramble between the 
président. of the United States and a justice of the suprême 
•court. Such, it seems to me, could not hâve been the pur- 
pose of congress in enacting section 793. A glance at the 
section shows its object. It was not to enable the circuit 
justice to oust the power of the président to appoint, but to 
authorize him to fill the vacancy until the président should 
act, and no longer. The section expressly déclares the term 
for which the appointée of the circuit justice shall serve, 
namely, until an appointment is made by the président. As 
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eoon as such appointaient is made iiîs term under the circuit 
justice ends, and there is a vacancy in the of&ce, which is 
simultaneously filled by the appointment which créâtes it. 
To say that the power given tha circuit justice, to fill a va- 
cancy until the président appoints, precludes the président 
from making the appointment, is, it seems to me, a very un- 
warranted construction of the statuts. The meaning is clear. 
No paraphrase can make it clearer. The circuit justice may 
fill the vacancy, and the appointée holds under him until the 
président appoints the same or some other person. The term 
under the circuit justice then ceases, and the appointée holds, 
from that tima on, under the appointment of the président. 
My conclusion is, therefore, that, upon the agreed facts, the 
term of Farrow, under the appointment of the circuit justice, 
ended as soon as the président appointed Bigby and he was 
duly qualified, and that Bigby is entitled to the possession of 
the office. 



State v. Pobt and otherg. 
{Circuit Court, If. D. Oeorgia. July, 1880.) 

l. Kemovai, — Criminai, Prosecution — Rev. St. } 643.— A criminal pros- 
ecuilon is commenced, within the meaning of section 643 of the Re- 
vised Statutea, relating to the removal of such prosecution from a 
State to a fédéral court, as soon as a warrant has been issued. 

% Court — Justice dp the Pbace — Constiïutiok of Georgia, Art. 6, 
i 1. — Under tlie constitution of the state of Georgia (art. 6, § 1) a jus- 
tice of the peace is an ofBcer clothed with judicial powers, when act- 
ing in his judicial capacity, and within his jurisdiction is, to ail intenta 
and purposes, a court, before whom a criminal prosecution can be law- 
fuUy commenced. 

Pétition for Eemoval. 

On the second day of July, 1880, an affidavit was made by 
Mary E. Jones before John B. Suttles, Jr., a justice of the 
peace of Campbell county, Georgia, charging that on. June 
24th last, at said county, the défendant, A. W. Port, and 12 



lis FEDERAL EEPOBTER. 

others, did commit the offence of murder upon the person of 
William A. Jones. The affiant declared also that her affida- 
vit was made that a warrant might issue for the arrest of the 
accused persons. Thereupon the justice issued a warrant for 
the arrest of the parties charged in the affidavit, direeted to 
any sheriff, deputy sheriff, coroner, constable, or marshal of 
the state of Georgia. 

The warrant came to the hands of H. L. Collier, deputy 
sheriff of Fulton county, Georgia, within whose limits the 
accused resided. On July 7th Collier arrested and took into 
custody Port and nine others of the accused, and made a 
return to that effect upon the warrant on July 13th, and be- 
fore they had been taken before the justice of the peace who 
issued the warrant against them. 

Port and the other parties arrested, being in custody of the 
sheriff of Fulton county, filed their pétitions, under oath, in 
the United States circuit court for the northern district of 
Georgia, of which Campbell county forms a part, in which 
they alleged the making of the affidavit, the issuing of the 
warrant, and their arrest thereunder, as above set forth, and 
prayed for the removal to said court of the prosecution which 
they alleged had been eommenced against them. Their péti- 
tion stated the grounds -on which the removal was asked, aa 
foUows : 

"At the time the alleged killing occurrred they and ail of 
them were officers appointed under and acting by authority 
of the internai revenue laws of the United States; that they 
were 'deputy collectors' of internai revenue in and for the 
second collection district of Georgia, which said collection 
district includes said county of Campbell, and that each of 
the petitioners was then and there acting under color of said 
office and of said internai revenue laws, and that the act, for 
the alleged commission of which said affidavit was made and 
said warrant of arrest was issued, was done, if done at ail, in 
their own necessary self-defence, and while engaged in the 
discharge of their duties as deputy collectors of internai rev- 
enue as aforesaid, and while acting under authority of said 
internai revenue laws of the United States as aforesaid ; that 
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yfhai they did was done under and by right of their said 
■office; that it was their duty to seize illicit distilleries and 
the apparatus used for the unlawful distillation of spirits, 
and that while attempting to seize Buch distilleries as afore- 
said, in said collection district and said northern district of 
Georgia, and having engagea in such attempt to seize said 
distilleries, under and by authority of the revenue laws of 
the United States, as such deputy coUectors aforesaid, they 
were assaulted and fired upon with guns and other deadly 
"weapons by a number of armed men, and that, in defence of 
their own lives, they returned the fire of their assailants, 
•frhich is the alleged murder mentioned in said affidavit and 
warrant of arrest; and petitioners aver and say that said 
criminal prosecution was commenced against them in said 
state court for alleged acts which were done, if done at ail, 
as offioers appointed under and acting by authority of the 
internai revenue laws of the United States, and against them 
■as officers acting under and by authority of offioers appointed 
under and acting by authority of the internai revenue laws 
of the United States, and on account of acts done under color 
of their said office and under color of the internai revenue 
laws of the United States, and on account of the right, title, 
and authority claimed by petitioners under the internai reve- 
nue laws of the United States." 

Upon this pétition for removal the case came on for hear- 
ing before the United States circuit court for the northern 
•district of Georgia, which was in session. 

S. À. Damell, Ass't Dist. Att'y, John L. Hopkins, John S. 
Bighy and George S. Thomas, for petitioners. 

S. B. Spencer, contra. 

Woods, C. J. It is conceded that the petitîoh for removal 
«ontains ail the averments necessary to be made, under sec- 
tion 643 of the United States Eevised Statutes, for the re- 
moval of a criminal prosecution from a state to the fédéral 
court. 

Heretofore the constitutionality of the act under which this 
Temoval is sought has been vigorously assailed in this court. 
That question, however, has been definitely settled in favor of 
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the constitutîonalîty of the act by the récent décision of the 
suprême court of the United States in the case of the titate 
of Tennessee r. Davis, 100 U. S. 257. 

The question which has been mainly discussed by eounsel 
is whether, under the facts of this case, it can be held that a 
criminal prosecution against the accused has been commeneed 
in a court of the state, within the meaning of section 643 of 
the Eevised Statutes of the United States. Leaving out that 
portion of the section which does not apply to this case it 
reads as foUows: "When any * * criminal prosecution 
is commeneed in any court of a state against any officer ap- 
pointed under or acting by authority of any revenue law of 
the United States now or hereafter enacted, or against any 
person acting under or by authority of any such officer, on 
account of any act done under color of his office or of any 
Buoh law, or on account of any right, title, or authority elaimed 
by such officer or other person under such law, * * the 
said prosecution may, at any time before the trial or final 
hearing thereof, be removed for trial into the circuit court 
next to be holden in the district where the same is pending, 
upon the pétition of such défendant to such circuit court." 

Upon the filing of the pétition setting out the facts, and 
rerified and certified as required by law, "the cause shall, 
thereupon, be entered on the docket of the circuit court, and 
Bhall proceed as a cause originally commeneed in said court. 

• ♦ When the suit is commeneed by capias, or by any 
other similar form of proceeding by which a personal arrest 
is ordered, the clerk shall issue a writ of habeas corpus cum 
causa, a duplicate of which shall be delivered to the clerk 
of the state court, or left at his office by the marshal of the 
district, • . * and thereupon it shall be the duty of the 
Btate court to stay ail further proceedings in the cause, and 
the suit or prosecution, upon the delivery of such process, * 

* shall be held to be removed to the circuit court, and 
any further proceedings, trial, or judgment therein in the 
state court shall be void. " 

The first question for décision under this statute is, has a 
criminal prosecution been commeneed against thèse pétition* 
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ers ? It îs insisted by counsel for the slate of Georgîa that a 
eriminal proseeution cannot be considered as commenced 
until indictment found. I hâve been able to discover no solid 
ground for this claim. An affidavit charging the défendants 
with the crime of murder bas been made and filed by a com- 
pétent person before a judicial oificer compétent to act. The 
law makes it his duty to consider the affidavit, and to déter- 
mine whether its averments make it incumbent on him to issue 
a warrant for the arrest of the parties accused. He bas per- 
formed that duty and decided judicially that a warrant should 
issue. He bas accordingly issued his warrant and directed it 
to the proper ofl&cers, requiring them to arrest the parties 
named therein. This warrant bas corne to the hands of the 
sheriff of Fulton county, who, in obédience to its mandate, 
bas arrested and taken into custody, and for six days bas beld 
in custody, and deprived of their liberty thèse défendants. To 
be able to say to them, when they apply for the removal of 
this proseeution, that their pétition must be denied because 
no proseeution bas been commenced against them, the court 
must sbut its eyes to the conceded facta in the case. It 
would be hard to convinee a man who was taken away from 
his business and family, and beld in custody by a sheriff on a 
lawful warrant for his arrest, duly issued by a judicial officer 
upon an affidavit duly made before him, charging bim with an 
offence against the eriminal laws of the state, that no erim- 
inal proseeution had been commenced against bim. 

Tbere is nothing in the words of section 643, or in its pur- 
pose, to warrant such an idea. Its object is to take from the 
state courts jurisdiction of ail cases that fall within its terms 
as Boon as they are commenced. 

Now, when is a eriminal proseeution commenced ? Obvi- 
ously as soon as the warrant is issued. It bas been so beld 
in the case of Queen v. Brooks and Gibson, 1 Denison, 217, 
(5 British Crown Cases, 222.) This was an indictment upon 
9 Geo. IV. c. 69. By the fourth section of the statuteit waa 
declared: "The proseeution for every offence punishable by 
indictment, by virtue of that act, shall be commenced within 
twelve calendar months afterthe commission of the offence." 
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The offence was committed December 4, 1845. The infor- 
mation before justices and warrant were on December 19, 
1845. Brooks was apprehended September 5, 1846, and 
Gibson Oetober 21, 1846. The indictment was preferred 
April 6, 1847. The question was reserved for the opinion 
of the judges whether the prosecution was commenced in 
time. They ail concurred in holding that the prosecution 
was commenced within 12 calendar months after the com- 
mission of the oflfence. To the same effeet see 1 East, P. G. 
186; Rex v. Wallace, E. & B. G. 0. 369; and Rex v. Phillips, 
Russell dt Ryan, 369, (1 British Crown Cases, 369.) 

The difficulties and embarrassments which would arise in 
this court in the future progress of the case, if it should now 
be removed, hâve been urged by counsel for the state of 
Georgia as an argument against the view above taken. Th» 
Bame argument has been before used in this court against the 
removal of a criminal prosecution from a state court to this 
court after indictment found. 

It was urged that the statute did net authorize such re- 
moval on account hère of the difficulties and incongruities 
which would arise in a trial in this court of an offence against 
the laws of the state. That argument did not prevail, and 
an indictment for murder, removed from the state courts, wa& 
tried in this court. Georgia v. O'Grady, 3 Woods, 469. 

No insuperable difficulties were encountered in the case, 
and none, it is fair to présume, will be in this. No reason is 
perceived why an indictment for an offence against the laws 
of Georgia may not be found by a grand jury of this court in 
the case of a prosecution removed from the state court. The 
difficulties in the way of such an indictment, and the subsé- 
quent trial of it, are, in my judgment, imaginary. But, if 
they were real, it would be no answer to the pétitions for 
removal. In the case of The State of Tennessee v. Davis, 
supra, the suprême court says : "Whether there is any mode 
and manner of procédure in the trial prescribed by the act of 
congress is totally immaterial to the inquiry whether the case 
is removable, and this question could hardly hâve arisen 
upon a motion to remand the case. The imaginary difficul- 
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tîes and încongruities supposed to be in the way of trying in 
the circuit court an indictment for an alleged offence against 
the peace and dignity of a state, if they -were real, would be 
for the considération of congress. But they are unreal." 

Ail this applies to proceedings in criminal practice so re- 
moved, no matter at what stage of the prosecution the 
removal may be made. My conclusion is, therefore, that 
•when this pétition for removal was filed, on July 13th, a 
criminal prosecution had been commeneed against the de- 
fendants. But it is insisted that, if there was a criminal 
prosecution commeneed, it was not commeneed in a court of 
the state. The contention is that the proceedings of John B. 
Suttles, Jr., justice of the peace, in taking the affidavit of 
Mary E. Jones, and filing it, and issuing his warrant of ar- 
rest thereon, were not proceedings in a court. It is obvions 
to remark that, if a criminal prosecution had been commeneed 
at ail, it must necessarily hâve been commeneed in a court. 
The constitution of Georgia, art. 6, § 1, déclares : "The judi- 
cial powers of this state shall be vested in the suprême court, 
superior courts, courts of ordinary, and justices of the peace," 
etc. 

A justice of the peace is, therefore, an ofBcer, olothed with 
judicial powers, when acting in his judicial capacity, and within 
his jurisdiction he is, to ail intent and purposes, a court. In 
receiving the affidavit of Mary E. Jones, and deciding that it 
sufficiently charged a crime against the laws of the state and 
authorized the issuance of a warrant, he acted judicially. His 
proceedings in the matteir were the proceedings of a court, 
having jurisdiction to do everytliing that was done. By the ■ 
Code of Georgia a justice of the peace, while sitting as a 
committing magistrate, is recognized as a court. Section 
4730 déclares : "Anyjudge * * * or justice of the peaoe 
may hold a court of inquiry to examine into any accusation 
against any person legally arrested and brought before him." 

This prosecution had progressed so far before the filing of 
the pétition for removal that the very next step would hâve 
been the holding of a court of inquiry by the justice of the 
Deace. The prosecution was pending before him for that 
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very purpose and no other. At this stage of the case this 
pétition was interposed, and this court invoked to take the 
next judicial step in the prosecution. Does the clahn that 
there vv^as no court in which the prosecution was pending 
stand on any solid ground? In my judgment, clearly net. 

My conclusion is, therefore, that when this pétition was 
filed it asked for the removal of a criminal prosecution which 
had been commenced against the petitioners in a court of the 
State of Georgia; and, as the pétition sets out ail the other 
facts necessary under section 643 of the Revised Statutes to 
justify a removal of a criminal prosecution from a state to a 
fédéral court, that the filing of the pétition and the service 
on the state court of a duplicate of the writ of habeas corpus 
cwm causa, ipso facto, removes the prosecution to this court. 



State v. Port and others. 

(Circuit Court, N. D. Georgia. July, 1880.) 

1. MUEDEK— Résistance to Revenue Officeks — Powek to Abeest — 
KiGHT OF Seu-Defence — Aerest Without Warrant. 

Preliminary examination upon the charge of murder. 

S. B. Spencer, for the State. 

A. S. Darnell, Ass't Dist. Att'y, John L. Hopkins, J. S. 
Bigby and Geo. S. Thomas, for défendants. 

Woods, C. J. The défendants, thirteen in number, were 
charged with the murder of William A. Jones, on June 24th 
last, near Red Oak station, in Campbell county, in this state. 
An affidavit, charging them with this crime, was made by 
one Mary E. Jones, before John B. Suttles, a justice of the 
peace of Campbell county, who thereupon issued a warrant 
for the arrest of the défendants. By the authority of this 
warrant they were taken into custody by the sherifï of Fulton 
county, within whose limits they were found. The défend- 
ants thereupon filed their pétition for a removal of the prose- 
cution against them to this court, under section 643 of the 
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EevÎBed Statutes of the United States. After full argument 
an order for removal was made. The cause now cornes up for 
a preliminary examination of the charge against the accused, 
the question being whether they should be held to answer th» 
accusation against them at the next term of this court, or bd 
discharged. 

The reply of the défendants to the charge made against 
them is set forth in their pétition for the removal of tha 
cause to this court, and is relied on at this hearing. It is as 
foUows : " At the time the alleged killing occurred they and 
ail of them were officers appointed under and acting by author- 
ity of the internai revenue laws of the United States ; that 
they were deputy collectors of internai revenue in and for the 
second collection district of Georgia, which said collection dis- 
trict includes said county of Campbell, and that each of your 
petitioners were there, and then and there, acting under color 
of said of&ce and of said internai revenue laws, and that tha 
act for the alleged commission of which said affidavit was 
made, and said warrant of arrest waa issued, was performed, 
if performed at ail, in their own necessary self-defence, and 
while engaged in the discharge of their duties as deputy col- 
lectors of internai revenue, as aforesaid, and while acting 
under authority of said internai revenue laws of the United 
States as aforesaid ; that what they did was done under and 
by right of their said office ; tîiat it was their duty to seize 
illicit distilleries and the apparatus that is used for the unlaw- 
ful distillation of spirits, and that while attempting to seize 
Buch distilleries as aforesaid in said collection district, and in 
said northern district of Georgia, and being engaged in such 
attempt to seize said distilleries under and by authority of 
the revenue laws of the United States as such deputy collect- 
ors as aforesaid, they were assaulted and fired upon with guns 
and other deadly weapons by a number of armed men, and 
that in the defence of their own lives they returned the fire 
of their assailants, which is the alleged murder mentioned in 
8aid affidavit and warrant of arrest as aforesaid." 

The testimony establishes beyond controversy the foUow- 
ing facts : On the night of June 23d the défendants, ail of 
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whom held commissions as deputy collecfors of internai reve- 
nue for the second collection district of Georgia, and one of 
them, Eobert Bolton, also a commission as deputy United 
States marshal, took the 11 o'clock train on the Atlanta & 
West Point Eailroad from Atlanta to Eed Oak, about 15 milea - 
distant, Their purpose was and their instructions were to 
traverse the country in the vicinity of Eed Oak, to search for 
and destroy illicit stills. Violent résistance to the enforce- 
ment of the internai revenue laws of the United States haa 
not been uncommon in the vicinity of Eed Oak. This ia 
shown by the foUowing facta in évidence : One Eason, who 
was suspected of being a witness against violators of the rev- 
enue laws, had been murdered in that locality. About 5 
o'clock p. M. of April 22d last two illicit stills, belonging to 
one Brown, were seized in the vicinity of Eed Oak, by a party 
of revenue officers, and were carried off by them in the direc- 
tion of Atîanta. The officers were pursued as far as East 
Point, within six miles of Atlanta, by an armed mob of between 
20 and 40 meu. They passed up the road in pursuit, making 
threats against the officers, and it was declared in the crowd 
that no still should again be seized in their neighborhood. 
In this party was Jones, the man who was killed on June 24th. 

In the latter part of May last John G. Hendrix, deputy 
collecter of internai revenue, seized near Eed Oak two stills, 
one of them running. The man in charge of it fled to a 
house shouting for help, and fired a gun. Immediately iiring 
began in ail quartera, and men with guns were seen running 
in différent directions, and the revenue officers thought it 
prudent to retire from that neighborhood, and did retire im- 
mediately. 

On June 16th last Hendrix, with a posse in search of illicit 
stills, while passing along the highway, about three miles 
from Eed Oak, was fired upon by a man standing in the door 
of a house. He fired six shots with a repeating rifle. After 
proceeding about a quarter of a mile Hendrix and his party 
were again fired into,at the same moment from three diiïerent 
directions, by men in ambush. He concluded that his force 
was too weak, and abandoned the search for the still he was 
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trying to find. Two of thé défendants in this case were of 
the party of Hendrix, and the facts of thèse assaults were 
communicated by him officially to the of&ce of the oollector, 
and peraonally to the défendant Port. The réputation of the 
Eed Oak neighborhood for violent résistance to the revenue 
law of&cers was known to the défendants. On this occasion 
the défendants each carried a breech-loading carbine, and 
had a supply of loaded cartridges. During the night of June 
23d, and before the day of June the 24th, Port and his posse 
had found and destroyed three distilleries, and before 13 
clock of June 24th two more, ail within three miles of Eed 
Oak station. 

When halting for rest, after daylight, a party of three or 
four armed men were seen in the vicinity of the revenue posse, 
one of whom dropped down behind a tree. Among them was 
Jones, the deceased. They attracted the attention of the rev- 
enue officers, who ail sprang to their feet, and the men ran 
away. Whenever a hait was made during the day the reve- 
nue posse put out pickets to guard against surprise and at- 
tack. About 2 o'clock p. m. of June 24th the défendants 
were proceeding along a public road in the direction of a still 
near Trimble's mill, of which they had heard, and which it 
was their purpose to seize. The road was bordered on both 
aides with woods and underbrush. At a bend in the road the 
revenue party suddenly met five men, ail armed, who leveled 
their guns upon them. One of them was Jones, the deceased, 
another Eatteree, the third Koss, and the other two unknown. 
Eoss, who was a little in advance of the others, was taken 
Into custody and told to corne along with the revenue party, 
and if found ail right he would be set at liberty. He was 
disarmed. The other four men ran into the woods and disap- 
peared, and as the revenue party advanced along the road 
opened fire from ambush on them. The guns of the revenue 
men were at this time empty, by the orders of Port, the offi- 
cer in charge. They at once loaded and returned the fire, 
shooting rather at random at the spots where they saw the 
smoke of their assailants' guns. After the firing had eeased 
the revenue men proceeded on their way, and had advanced 
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about 200 yards further along the road, wlien they were agaîn 
fired on from the underbrush with which the road was skirted. 
About 16 or 20 steps from the road was a cotton field, enclosed 
hy a fence. The space between the road and fence was thickly 
covered with underbrush, and it was from this covert that the 
tire upon the revenue men was delivered. Jones, who was 
afterwards killed, was seen to fire, although only a partof his 
person was exposed. When he fired he was about 10 steps 
from the fence, and was seen to turn and run towards the fence. 
The fire of the party in the buahes was promptly returned by 
the revenue men. Seven or eight shots were diacharged into 
the ambush. The officers then at once charged through the 
underbrush to the fence. Eatteree was found in the fence- 
corner outside the field, wounded in the arm and finger, 
Jones was seen to climb the fence and start across the field. 
He climbed the fence 15 or 20 steps from where Eatteree was 
lying. As Jones got down from the fence he fell forward on 
his hands and knees. He got up and started across the field, 
ran 25 or 50 yards and fell again. He again got up and ran 
from 100 to 125 yards, and fell dead. One of the witnesses 
thinks he fell, in ail, four times. Jones was found to be shot 
through the body, the bail entering his back and coming out 
at his breast. A double-barreled shot gun was found near 
him, both barrels of which appeared to hâve been recently 
diacharged, and a pouch oontaining ammunition was found 
on his person. Two other persons disappeared in différent 
directions. 

The claim on the part of the state is that as Jones was 
running through the fields, with his back to his pursuers, he 
was fired upon by them, and so received the fatal shot. This 
claim is supported by the évidence of Eoss, who was in cus- 
tody of the revenue party at the time, and by F. G. Suttles, 
who witnessed the occurrence from his house, 500 or 600 
yards distant. 

The testimony for the défendants is to the effect that but 
few shots were fired after Jones crossed the fence, and thèse 
were aimed at the other persons, who were endeavoring to 
«scape in other directions. One witness for the defence, and 
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he one of the défendants, testiôes to firing By the revenue 
party at Jones after he crossed the fence. 

Ail the faeta above stated, with the exception of those that 
relate to the firing upon Jones while he was crossing the field, 
are sworn to substantially by nine of the défendants. When- 
ever there is aay contradiction of their évidence to thèse facts, 
it rests solely on the testimony of Jesse Koss, who is now in 
cuetody, charged with conspiracy with Jones, Eatteree, and 
others, to resist the revenue officera on the occasion when the 
homicide occurred. 

The material point on which Eoss differs from thé other 
witnesses is whether Jones and bis party, or the revenue 
posse, fired first. Eoss swears that on both occasions the 
revenue men ûred first. But, according to his own state- 
ment, he was not in a position to observe accurately which 
party fired first, for on both occasions he was in the rear of 
the revenue party, which was scattered somewhat along the 
road, and the fire upon them came from the front. , Besides, 
the probabilities of the case are against the truth of Eoss' 
statement on this point. I assume, therefore, and it was not 
seriously disputed by the prosecution, that the testimony of 
the nine witnesses, who are scarcely more interested in this 
inquiry than Eoss, establishes the fact that Jones and his 
oomrades, on both occasions, fired first. 

The charge against the défendants is murder. They do 
not deny the homicide, but aver that it was committed in 
self-def ence ; that it was, therefore, justifiable, and no crime. 
The duty of the court, upon this inquiry, is regulated by sec- 
tion 4738 of the Code of Georgia, as foUows: "The duty of 
the court of inquiry is simply to détermine whethér there is 
Bufficient reason to suspect the guilt of the accused; to re- 
quire him to appear and answer before the court compétent 
to try him, and, whenever such probable cause exists, it is the 
duty of the court to commit." 

The question for décision, then, is whether, upon the facts 
of the case, there is sufScient reason to suspect the guilt of 
the accused. Does probable cause for the charge against 
them exist? In my judgment the answer will dépend upon 

v.8,no.3— 9 
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tho solution of another inquiry, and that îs, where was Tonea 
when he reoeived the -wound of whioh he died ? If, as olaimed 
by the proseoution, he waa in the cotton field, having desisted 
from his attack npon the revenue posse, was fleeing from the 
revenue posse, and they, when ail danger to them had passed, 
fired upon him, and shot him in the baok and killed him, the 
acoused should, in my judgment, he required to appear at the 
next. term of this court to await the action of the grand jury. 
If, on the other hand, he reoeived the fatal shot while in the 
ambush from -which he had fired upon the revenue officers, 
and at or immediately after the time of the discharge by him- 
self and his comrades of their weapons at the revenue ofi&cers, 
it is perfectly dear that there is no ground whatever for the 
charge of the murder to stand on. The évidence, in my judg- 
ment, establishes conclusively the latter hypothesis. 

The testimony of Suttles, one of the witnesses for the pros- 
ecution, and of Eobert Bolton, one of the défendants, tends 
to show that Jones reoeived his wound at least as early as tha 
time when he crossed the fence. Suttles says that Jones, 
from the time he crossed the fence, ran in a kind of a trot, 
and again, after he got up after his first fall, whioh was near 
the fence, he ran slowly and in a bent position. Bolton tes- 
tifies that he saw Jones when he was within a few steps of 
the place where he had olimbed the fence, and he appeared to 
be hurt and weak. But the conclusive évidence on this point 
is the foUowing : The testimony for the proseoution shows 
that after his death the clothing of Jones was removed from 
his person and his hody carefuUy examined. He was found 
to be hurt in 'but one place, and that was the wound from the 
bail which passed through his body, Besides this not a 
Bcratch could be found upon his person. At the place where 
Jones climbed the fence there was fresh blood on the top and 
second rails, and blood on the leaves and grass, both outside 
and inside the fence. The fact that the blood was there, and 
that the place where it was found was where Jones olimbed tha 
fence, is as clearly cstablished as any fact in the case. 

The conclusion is, therefore, inévitable that Jones reoeived 
Wsonly wound, the one of whioh he died, outside the fence oî 
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the ootton field, and, at the very furthermost, not more than 
ten steps from where he had stood whan he fired his last shot 
at the revenue party. The strip of underbrush from which 
the party in ambush fired was not more than 10 or 15 steps 
wide, and filled the space between the road, in -which the rev- 
enue party was moving, and the fence. Into this narrow strip 
of underbrush, where their assailants were hiding in ambush, 
the revenue officers, to the number of 8 or 10, fired their guns. 
Eatteree was hit and found in the fence corner. Jones was 
hit as he turned to retreat af ter firing his last shot. He was 
bleeding from his wound when he reached the fence. The 
whole thing occupied only a few seconds. 

If Jones had been found dead in the underbrush, or any- 
where outside the fence, it seems to me that the charge of 
murder against the revenue officers would hâve been prepos- 
terous. The fact that after reoeiving the fatal shot he ran 
between one and two hundred yards does not change the case. 
No shot fired at him after he crossed the fence took effect 
upon his person. If the shots fired while he was crossing 
the field did not hit him, the persons firing them may, by that 
act, be guilty of some offence, but it certainly is neither mur- 
der nor manslaughter. An attempt was made to show that 
if Jones had been shot in the ambush it would not hâve been 
possible for him to run the distance he did before he fell and 
died. This attempt, in my judgment, signally faûed. The 
proof that Jones was shot in the ambush is perfeetly oon- 
clusive, and outweighs any theory based on facts which are 
not shown to exist. 

The case, then, is this : Jones was fatally shot by a party 
of revenue officers, standing in the highway, while he and his 
comrades were in ambush and firing from cover on the rev- 
enue posse. The facts, in my judgment, so far from showing 
that there is cause to suspect the revenue officers of the crime 
of murder, show conelusively that they acted in self-defence/ 
and that the homicide was justifiable. It bas been claimed 
by the prosecution that the arrest of Eoss by the retenue offi- 
cers was unwarranted and without authority. If this be con- 
ceded, yet his arrest was no concem of Jones and Eatteree 
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and their comrades, and was no justification or excuse for their 
firing upon the revenue officers. But, in my view of the facts, 
his arrest was not unlawful. It is shown by the évidence, 
and there is no conflieting testimony on tbis point, tliat this 
band of five armed men, of whom Koss was one, met the rev- 
enue officers in the highway, where they were passiug along 
in the diseharge of their duty, and levelled their guns at them. 
That Eoss and his comrades knew who the revenue men were, 
and what their business was, the testimony does not leave in 
any sort of doubt. Their conduct, therefore, in thus coufro/it- 
ing, with arms, the revenue officers was a violation of law, 
and justified the arrest of the whole party. 

To hold that thèse revenue officers, one of whom was also 
a deputy marshal, should hâve waited, before making an ar- 
rest for an offenoe of which they were eye-witnesses, until 
they could get a United States commissioner and swear ont 
a warrant, is entirely to misconceive the power and duty of 
an officer of the law. Their duty was then and there to 
arrest, if they could, thèse men who had obstructed them in 
the discharge of their duty. 

The right of the citizens to resist an officer who is wilfuUy 
acting illegally, without authority, or in excess of his author- 
ity, is undoubted. I shall always uphold that right; it is 
essential to ail free govemment. On the other hand, the 
right of the officer, acting in the line of his duty, to protect 
his person and his life from unlawful violence, stands upon 
the highest grounds. 

In this case there was a party of 13 men, ail bearing com- 
missions as deputy colleetors of internai revenue for the dis- 
trict in which thisunfortunate tragedy occurred. They were 
required, by their duty and their orders, to go through this 
neighborhood. They were supposed to be protected by the 
majesty of the law and the authority of the United States. 
The revenue laws of the gênerai government were, to say the 
least, of as great force in Campbell county, and in the vicin- 
ity of Eed Oak station, as the laws of the state of Georgia. 

This posse had as clear a right under the law to break up 
illicit stills as the collecter of Campbell county had to exact 
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the payment of stale and county tax. For a citizen to fire 
npon them while in the discharge of their duty was as heinous 
an offence against law as it would hâve been to fire upon the tax 
collector of the county to prevent him from enforcing the pay- 
ment of the county tax. Thèse revenue oiScers knew their 
péril. They knew that they went to the discharge of their 
duty with their lives in their hands. They went armed, so as 
to resist unlawf ul violence. They were compelled at every hait 
to station pickets to prevent surprise. They were sober men. 
The testimony is that their orders were that not a drop of 
ardent spirits should be drunk by the party while on the ex- 
pédition, and that the orders were obeyed. They proceeded 
in the discharge of their perilous duty cautiously and lawfnlly. 
Their guns were carried empty until occasion arose for their 
: 6. They were twiee fired on from ambush while traveling 
the highway by concealed assailante, whose numbers they 
oould not and did not know, standing in the public road, upon 
the property of the public, where they had a right to be, and 
where their duty required them to be. They returned the fire 
of their assailants, aiming generally at those points in th» 
thicket where they saw the smoke of their assailants' guns. 
This fire wounded slightly one of the men in ambush, and 
wounded fatally another, and for this act the court is asked 
to say that there is probable cause to believe that thèse officers 
were guilty of the crime of murder. I am not of that opinion. 
In my judgment, they fired the shot by which the unfortunate 
and misgaided Jones was killed strictly in self-defence. They 
onght, therefore, to be discharged from custody, and it is s* 
erdered. 
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In re Estes & Caeteb. 
{DMrM Court, D. Oregon. June 12, 1880.) 

L FRATTDUI.ENT CONVETANCE— JUDGMBNT — LiEN. — A judgment ÎS not S 

lien upon land previously coiiveyed in fraud of créditera, wliere the 
opération of the lien is limited by statute to " ail tlie real property of 
défendant," " from the date of the docketing of the judgment." 
2. Bankbuptcy — Paethbhship Dkbts — Individual Dbbts — Ret. 8t. 
ii 5075, 5121.— Under the Bankrupt Act, (liev. St. §f 5075, 5121,) the 
property of a partnership is to be flrst applied to the payment of part- 
nership debts, and the property of each member thereol to tlie pay- 
ment of his hidividual debts. 

In Bankruptcy. Pétition to apply certain aBsets in pay- 
ment of individual debts. 

Erasmus D. Shattiick, for assignée. 

Charles H. Woodward and William W. Page, for judgment 
creditors. 

Deady, d. J. On July 19, 1877, Levi Estes and Charles 
M. Carter were by this court adjudged bankrupts, both aa 
partners constituting the firm of "Estes & Carter," and as 
individuals. On May 4, 1876, Estes was the owner of the 
undivided one-half of lots 3 and 4, in block 39, in this city, 
and being insolvent conveyed the same, subjeet to a mort- 
gage thereon of , to William H. Cole, with intent to 

hinder, delay and defraud his creditors. On Deeember 22, 
1879, the circuit court for this district, in a suit brought for 
that purpose by the assignée of the bankrupts against said 
Cole, gave a decree setting aside and annuUing said convey- 
ance as fraudulent. Afterwards, the assignée, upon the order 
of this court, sold the property free from ail liens, if any, 
except that of the mortgage aforesaid, for the sum of $7,600. 

Claims amounting in the aggregate to $19,495.19 hâve 
been proved against the joint estate of the partners and the 
individual estate of Estes — $7,540.06 unseeured, $836.15 
arising upon judgments against the latter ; and $6,760.16 
unseeured, and $4,361.82 arising upon judgments against the 
partnership. Besides thèse, claims amounting to $2,836.15, 
but seeured by mortgage upon othcr property, hâve been 



proved against Estes. The judgments were ail given and 
docketed after the conveyance to Cole. There are no assets 
of the partnership, but the assets of Estes' estate amount to 
16,668.91— $6,000 of which will probably be applicable to the 
payment of debts. 

The assignée, on behalf of certain individual creditors of 
Estes, filed a pétition setting forth the fact of the conflicting 
claims upon this fund, and asked for an order directing it to 
be applied exclusively upon the individual debts of Estes, 
•ffithout regard to the sapposed lien of any judgment. 

The pétition ■was referred to the register, when the judg- 
ment creditors of the partnership, George Ham, Smith Bros. 
& Co., H. L. Darr, A. Watts and John H. Moore, demurred to 
the same, upon the ground that on the facts stated the peti- 
tioners were not entitled to the relief asked, because the 
judgments of said creditors were a lien upon the individual 
property of Estes, which the fund in the hands of the as- 
signée represents. By consent the register made a pro forma 
ruling upon the demurrers, and the matter was certified into 
court and hère argued by counsel. 

Counsel for the judgment creditors insist that the judg- 
ments given against Estes, whether jointly with Carter or 
alone, were a lien upon the property conveyed by the former 
to Cole, notwithstanding such conveyance, and the lien now 
exists against the proceeds thereof in the hands of the as- 
signée. 

The argument in support of this proposition assumes that, 
notwithstanding the previous conveyance to Cole, the prop- 
erty as to thèse judgment creditors at the date of the entry 
and docket of their judgments still helonged to Estes, and 
therefore it became and was subjeet to the lien of said judg- 
ments; and upon the correctness of this assumption tha casa 
turns. 

On the other hand, counsel for the assignée contend that 
at the date of the judgments in question Estes, having al- 
ready conveyed the promises to Cole by a deed valid and 
operative as between the parties thereto, had no interest in 
the premises; that they in no sensé belonged to him, and 
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therefore the liens of said judgments could not affect or in- 
clude them. 

The Oregon Civil Code, § 266, provides that "from the 
date of the docketing of a judgment • # » g^jcii judg- 
ment shall be a lien upon ail the real property ofthe défendant 
within the county or counties where the same is docketed, or 
which he may afterwarda acquire therein, during the time 
an exécution may issue thereon." By sections 273, 279, itis 
furth«r prôvided that an exécution against property may be 
levied upon "the real property belonging to him (the judg- 
ment debtor) on the day when the judgment was docketed in 
the county, or at any time thereafter;" and "ail property or 
right or interest therein of the judgment debtor," not speeially 
exempted, "shall be liable to an exécution," 

Section 51 of chapter 6, relating to conveyances, ■which ia 
substantially a copy of chapter 5 of 13 Elizabeth, provides, 
among other things, that every conveyance of any estate in 
lands, "made veith the intent to hinder, delay or defraud 
creditors of their lawful * * * demanda, * * * as 
against the person so hindered, delayed or defrauded, shall be 
void." Gen. Laws, 523. 

To show that a judgment is a lien upon land previously eon- 
veyed in fraud of creditors counsel cite Bump on Fraud. Con. 
465; Pratt v. Wheeler, 6 Gray, 520-522; Scullij y.Kearns, 14 
La. An. 439; Eastman v. Schettler, 13 Wis. 362; Jacohy'.s 
Appeal, 67 Pa. 434; Manhattan Co. v. Evertson, 6 Paige, c. 
465 ; Smith v. Ingles, 2 Or. 43, 

In Pratt v. Wheeler, supra, the point in controversy -was 
not decided. That case only détermines that a deed in fraud 
of creditors is void as against the attachment of any of such 
creditors. The deed being void as to creditors, it is merely a 
question of procédure whether a créditer shall attack it in 
equity by a bill to set it aside or by process at law, as an at- 
tachment or exécution against the property covered by it. 
In Massachusetts, the courts did not possess equity jurisdic- 
tioh until a late date, and the proceeding by attachment or 
exécution to assert the right of a créditer against the prop- 
erty of a debtor, covered by a fraudulent conveyance, became 
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and is common. But whether the mère lien of a judgment 
which résulta from the docketing of the same can be used or 
hâve the effect of process, by means of which a créditer can 
assert his right against a fraudaient convejance, is another 
and very différent question. 

AU this and more may be said of the case of Scully v. 
Kearns, supra. This was a case of a "simulated" or sham 
sale of Personal property in fraud of creditors, and the court 
only held that the judgment créditer of the pretended vendor 
was not bound to proceed specially to hâve the sale set aside, 
but might treat it as so far void and levy upon the property 
as that of the judgment debtor. 

Eastman v. Schettler, supra, does not contain a dictum to 
the effect that a judgment obtained against a debtor who bas 
already conveyed his property in fraud of his creditors is, 
notwithstanding such conveyance, a lien thereon ; but the only 
point decided in the case was that the purchaser of such 
property at a sale upon such judgment succeeded to the 
right of the judgment creditor, and might therefore assail 
such conveyance in the same manner as such creditor. 

In Jacoby's Appeal, supra, there was a contest between two 
judgment creditors for the proceeds of property sold upon the 
process of the junior of them, the same having been conveyed 
prior to the judgments by the judgment debtor in fraud of 
his creditors. The court, upon the authority of Hoffman's 
Appeal, 8 Wright, 95, in which it was said that it was "the 
estate of the debtor which was sold at the sheriff's sale, and 
therefore the liens upon it which attached after the fraudu- 
lent grant must be paid in their order," gave the proceeds to 
the prior judgment creditor. 

In Manhattan Go. v. Evertson, supra, it was held that as 
between the mortgagee in a mortgage to secure a previous^ 
debt, executed by the grantee in a fraudulent conveyance, 
and the judgment creditors of the grantor in such conveyance, 
the lien of the latter should prevail. The citation from Bump- 
on Fraud. Con. is fuUy to the effect that in such casos, in 
•contemplation of law, the title remains in the debtor, and that 
judgments against him beeome liens upon such property 
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precisely as if no transfer had been made. But this state- 
ment of the law is based, among others, upon the foregoing 
cases, and it is clear that with the exception of the last two 
they do not support the text. In addition to thèse authori- 
ties I find that Judge Hoffman, In re Beadle, 6 Saw. 351, bas 
held in favor of the lien under circumstances similar to those 
in this case. The syllabus of the case states the facts and 
the ruling sufficiently, It is : "Where an insolvent made an 
assignment to trustées, with intent to hinder and delay bis 
creditors, which assignment was by this court subsequently 
adjudged void, and trustées conveyed the property to the as- 
signée in bankruptcy, held, that the latter took the property 
subject to the liens of creditors who had recovered and 
docketed judgments subsequently to the fraudulent convey- 
ance and before the commencement of the bankruptcy pro- 
ceedings." In the course of the opinion of the court this 
question is asked : "Could the judgment creditors, by docket- 
ing their judgments against the grantor, acquire a lien on the 
land without previously bringing their bill in equity to set 
aside the fraudulent conveyance?" and the answer given is: 
"The question must be settled by the law of this state; and 
it appears to hâve been settled, ever since the case of Hager 
V. Shindler, 29 Cal. 47, that a conveyance of this description 
may be treated by the judgment creditor as absolutely void, 
ab initia, and as if non-existent." But it does not appear 
that any question concerning the opération or effeot of the 
lien of a judgment arose or was decided in Hager v. Shindler. 
That was a case where the purchaser of real property at a 
sheriff's sale, upon an exécution to enforce a judgment against 
one who had, prior to the judgment, conveyed the premises 
in question in fraud of his creditors, brought a suit to annul 
such conveyance as a cloud upon his title, and the court held 
that the suit could be maintained. Nothing was claimed 
under or by virtue of the lien of the judgment. Indeed, tha 
statement of the ruling in Hager v. Shindler by the court lu 
re Beadle shows this. It is: "In that case it was held that 
the purchaser of land at a sheriff's sale may maintain a bill to 
set aside and annul, as a cloud upon the title, a deed of the 
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land gîven before the judginent by the judgment debtor with- 
out considération and to defraud creditors." 

And the subséquent cases of Ferris v. Irving, 28 Cal. 645- 
6i6, and Stewart v. Thompson, 32 Cal. 260-263, referred to by 
the court, and particularly the concurring opinion of Judga 
Sawyer in the latter case, are only to the same effect — that 
the conveyance is void as to the créditer Avho may attack it 
and divest the grantee of his right under it by a sale upon an 
exécution against the grantor in favor of such creditor. To 
justify this conclusion it -was not necessary that there should 
be any judgment lien in the case, or even that the judgment 
should ever bave been docketed. The seizure and sale upon 
the exécution was a direct and légal assertion of the credit- 
or's right to treat the conveyance as void, and the conveyance 
by the sheriff to the purchaser invested the latter with th« 
title to the premises; and thèse California cases only décide 
that the purchaser, as such, and as the sucoessor in right of 
the judgment creditor, could maintain a suit to set aside the 
fraudulent conveyance as a cloud upon this title without first 
bringing ejectment for the possession. 

On the other hand, in Miller t. Sherry, 2 Wall. 287-248, 
which was a controversy ooncerning the title to real property 
between parties claiming under two judgments given against 
the debtor, after he had conveyed the premises in fraud of his 
creditors, and the subséquent proceedings in equity to subjeot 
the premises to the satisfaction of said judgments, the court 
held that the proceedings in equity on the part of the senior 
judgment creditor vrere insuABcient to affect the title, and de- 
cided in favor of the party claiming under the proceedings ou 
creditors' bill of the junior judgment creditor. 

In delivering the opinion of the court Mr. Justice Swayne 
says that after the conveyance the légal title was in the 
grantee thereof until divested by the decree on the creditors' 
bill; and, as if it was toc plain for argument, assumes and 
states that the judgments were not a lien upon the premises. 
Speaking of the senior judgment he says : "It is not contended 
that the judgment was a lien on the premises. The légal 
title having passed from the judgment debtor before its rendi- 
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tion, by a deed valid as between him and hia grantee, it could 
not hare that effect by opération of law." 

In Rappleye v. International Bank, N. W. Eep. (1 111. Sup.) 
68, a trust deed made to defraud oreditors was avoided at the 
Btiit of the défendant, whioh thereupon claimed and obtained 
a priority in the payment of its judgment from the proceeda 
of the land thus oonveyed by the debtor. The court held, in 
the language of the syllabus, that "a conveyance, fraudulent 
as to creditors, is binding on the grantor, so that there is no 
estate, légal or équitable, remaining in him on whioh a judg- 
ment lien oould attach. The lien only attaches on the 
avoiding of the deed by the creditor, so that he -who thus 
avoids the deed has the prior lien." 

In Smith t. Ingles, 2 Or. 43-44, it was held that the lien of 
a judgment does not extend to an equity or an équitable title. 
The case was this : Ingles purchase^. real property, and for 
the purpose of defrauding his oreditors took the conveyance 
to his minor children. Burns, a judgment creditor of Ingles, 
sold the property upon an exécution, as the property of th« 
latter, and became the purchaser thereof . Subséquent to the 
entry and docketing of this judgment Ingles mortgaged the 
premises to Smith, and after the sale Smith brought suit to 
enforce the lien of his mortgage, making Burns a party. Tha 
court held that the lien of Burns' judgment did not affect tha 
property. As the law of the state is the law of this case, it is 
claimed that the ruling in Smith v. Ingles is the décision of 
this question in favor of the assignée. The case is not clear 
in some points, but upon authority the transaction was not a 
conveyance by the debtor in fraud of his creditors within the 
etatute, and therefore void, but a purchase by Ingles in tha 
name of others with a fraudulent intent. This being so, as 
to the creditors, equity would hold the grantees in the con- 
veyance to be the trustées of a resulting trust in favor of 
Ingles, and subject the trust estate to the payment of his debts. 
Bump on Fraud. Con. 237 ; Guthrie v. Gardner, 19 Wend. 414- 
415. In this view of the matter the e&de is scaroely in point. 
The légal estate was never in Ingles, and the case only dé- 
cides that the lien of the judgment against him did not affect 
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his resulting trust or equity ia the premîses. But, in the case 
under considération, Estes, at the date of docketing thèse 
judgments, had the légal estate in the promises or nothing. 
In the language of the court in Rappleye v. International 
Bank, supra : "It is a mistaken notion that after the making 
of a fraudulent conveyance as to creditors there remains in 
the fraudulent grantor an équitable estate in the land con- 
veyed. If this were so, he eould sell and convey to another 
such estate." 

It is also claimed that the statute limiting the lien of a 
judgment in Smith y. Jnglea was more restricted than the 
preseût. But I think they are substantially the same. The 
former (Gen. Laws 1853-4, p. 100) declared that "such lien 
shall extend to ail the real property of the judgment debtor 
owned hy him at the time of docketing the judgment," etc. 
Prom the présent one there is only omitted the tautology 
"owned by him," — the expression "property of the judg- 
ment debtor" being considered the full équivalent thereof. 

So stand the authorities pro and co» upon this subject. 
Of those which are controUing in this court, the one from 
the suprême court of this state — Smithy. Ingles — décides that 
the lien of a judgment does not extend to an equity; while the 
other one from the suprême court of the United States — Miller 
V. Sherry — décides that such lien does not attach at aU in 
the case of a previous conveyance in fraud of creditors. 

In my own opinion, the lien of a judgment which is limited 
by law to the property of or belonging to the judgment debtor at 
the time of the docketing does not nor cannot, without doing 
violence to this language, be held to extend to property 
previously conveyed by the debtor to another, by deed valid 
and binding between the parties. 

A conveyance in fraud of creditors, although declared by 
the statute to be void a^s to them, is nevertheless valid as be- 
tween the parties and their représentatives, and passes ail the 
estate of the grantor to the grantee ; and a bona fide pur- 
chaser from such grantee takes such estate, even against the 
creditors of the fraudulent grantor, purged of the anterior 
fraud that affected the title. Oi'egon Gen. Laws, 523 ; Bean 
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V. Smith, 8 Mason, S53-273 ; Rappleye v. International Banlt, 
tupra. Such a conyeyance is not, as has been sometimes sup- 
posed, "utteriy void," but is only ao in a qualified senae. 
Practically, it is only voiàahU, and that at the instance of 
creditors proceeding in the mode prescribed by law, and even 
then not as against a lona fide purohaser. Bean v. Smith, 
tupra, 252-274;' Wood v. Mann, 1 Sum. 506-609; Bump. on 
Praud. Con. 4SI. 

The opération of the lien of a judgment being limited by 
Btatute to the property then belonging to the judgment debtor, 
is not a mode prescribed by which a créditer may attack a 
oonveyanee fraudulent as to himself, or assert any right as 
•uoh against the grantor thcrein. This lien is constructive in 
its eharacter, and is not tha resuit of a levy or any other aot 
directed against this spécifie property. It is the créature of 
the statuts and cannot hâve effect beyond it. In r« Boyd, 4 
8aw. 262-270. By that, its opération and effect are restrained 
to the property then owned by the debtor. But the convey- 
ance from Estes to Cola deprived the former of ail interest in 
this property. No judgment against Estes nor any act of his 
could reaoh it or affect it. Therefore, when the judgments 
of thèse joint creditors were obtained and docketed the prop- 
erty did not belong to him, and ^ras not for that reason -vrithin 
the opération of their liens. On the contrary, it belonged to 
Cole, qualified by the right of the creditors, in the manner 
and time prescribed by law, to aubject it to the payment of 
their debts. In the suit against Cole to set aside this fraud* 
nient conveyanoe the assignée represented the creditors. 
Bradshaw v. Klein, S BUbb, 20. 

It is also olaimed by the assignée that the fund obtained 
by that suit — the proceeds arising from the sale of the prop- 
erty — is équitable assets and should be distributed equally 
among the creditors ; citing Silk v. Prime, and notes, 2 Lead. 
Cas. Eq. 82 ; Bemon t. LeRoy, 4 John. Ch. 650-651. But this 
distribution was subjeot to any spécifie, légal lien on priority 
that might exist in favor of any créditer. Purdy t. Doyle, 1 
Paige, 668; Codivise y. GeUtoti, 10 John. 507-632. In this 
last oase Chanodlor Kent sayss "If a fund for tha Baymect of 
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lebtB be oreated tinder an order or decree in chancery, and 
khe creditors come in to avail themselves of it, the raie of 
kquity then is that they shall be paid in pwri pcusu, or upon 
a footing of equality. But, when the law gives priority, equity 
vrill not destroy it; and espeoially -where légal assets are 
oreated by statute they remain so though the oreditora be 
obliged to go into eqnity for assistance." But it is not neces- 
sary to invoke the doctrine of equity in this case, aa the 
bankrupt aet presârres ail légal liens, and furnishes a oertain 
and juat rule for the distribution of the assets of a partner* 
abip and the members thereof « Sections 5075, 5121, Bev. St. 
By this rule the property of the partnership is to be firat ap- 
plied t® the payment of partnership debts, and the property 
ai eaoh member thereof to the payment of bis individaal 
âebts. 

Whether the proper application of this rule would exclude 
Ihe lien of a judgment obtained against the members of the 
finn for a partnership debt from the property of the indi- 
vidual partner, as contended by counsel for the assignée, it is 
not necessary now to consider. 

Having arrived at the conclusion that none of the ]udg« 
pients in this case were a lien upon the property in question, 
Ithe proceeds of the sale are individual assets, and under the 
bankrupt act must be first applied to the payment of Estes* 
individual debts; and it is so ordered. 
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Philip W. Cross, for plaintiffs. 

Kays é Coult, for défendant. 

Nixon, D. J. This is an action for breach of covenant, 
brought originally in the circuit court of the county of Essex, 
New Jersey, and removed by the plaintiffs into this court 
under the provisions of the act of congress regulating the 
reinoval of causes, approved March 3, 1875. There was a 
gênerai demurrer to the déclaration filed in the court below, 
which the court, after argument, sustained, and leave was 
granted to the plaintiffs to amend. An amended déclaration 
was thereupon filed, to which the défendant, after craving 
oyer of the writing or agreement mentioned in the déclara- 
tion, again put in a demurrer, and the question to be deter- 
mined dépends upon the nature and character of the contract 
on which the suit is brought. 

The déclaration in substance allèges that the défendant 
corporation was the owner of the two several patents, one 
for an improvement in treatiiig and moulding pyroxyline, and 
the other for making a certain valuable substance or com- 
pound known as celluloid, and, being such owners, on the 
tenth day of March, 1872, by a certain indenture between the 
défendant corporation of the one part and Charles M. The- 
berath, Jacob H. Theberath, George M. Drake, Samuel J. 
Coursen, Jr., and Martin M. Drake, of the other part, sealed 
with the seals of the respective parties, granted, conveyed, 
and made over to the plaintiffs, as well as to the said George 
M. Drake, Samuel J. Coursen, Jr., and Martin M. Drake, 
and to each of them, the full and exclusive right to use the 
said material within the United States for the purpose of its 
application to harness, carriage, and trunk trimmings, and 
for no other use or purpose whatever, as a license under the 
above-named letters patent, or any other United States letters 
patent, or parts of the same, or privilèges that might then or 
thereafter be in the possession of the défendant corporation ; 
that the said défendant therein and thereby promised ànd 
agreed to prosecute, at their own cost and expense, every 
party unlawfuUy infringing said letters patent, or any one 
or parts of the same, in so far as said letters patent pertained 
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to carriage, harness, and trunk trimmings, and to afford 
ample protection to the plaintiffs, as well as to said Coursen 
and the Drakes, and to each of them, tlieir lieensees ; that the 
parties of the second part to the said agreement, in considér- 
ation for eaid license, agreed to give to the défendant corpo- 
ration the sum of $1,000 in cash, and as payment for the 
material specified in the writing, they, and each of them, 
agreed to give to the défendant $2.75 for each and every 
pound delivered to the party of the second part ordering the 
same, to be delivered at Albany, N. ï., and to be paid for- 
within 10 days after the delivery; that the said parties, and 
each of them, agreed faithfuUy to use their best endeavors to 
introduce the application of the said material to harness, 
trunk, and carriage trimmings throughout the United States, 
and to make such application and use a profitable branch of 
business. 

It f urther allèges that it was provided by the said agrée- . 
ment that if, from any cause, the said défendant corporation 
should fail to furnish 100 pounds of eelluloid per day, if 
requested so to do, on 10 days' previous written notice, or 
any other amount, up to 500 pounds per day, on 60 days' no- 
tice in writing, then the said parties of the second: part, or 
either of them, should be at liberty to prépare the material 
for the purpose set forth in the agreement, and should keep 
books of account showing the amount by weight of said ma- 
terial so made and used by them, or either of them, and 
should make retums under oath, on the first days of Janu- 
ary, April, July, and October, of each year, during the contin- 
uftnce of the said manufacture, of ail the material thus made, 
and within 10 days after each date of return should pay to 
the défendant corporation the sum of one dollar as royalty for 
every pound of the material specified in the said agreement. 

The déclaration then allèges that although the plaintiffs 
hâve always kept and performed ail things in the license con- 
tained on their part to be kept and performed, and although 
the défendant corporation was bound to furnish to the plain- 
tiffs celluloïd in such colors and quantîties as thçy desired, 
not to exceed 100 pounds per day, upon 10 days' notice, nor 

v.3,no.3— 10 
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500 pounds per day, on 60 days' notice, yet the défendant, 
disregarding the rights of the plaintiffs, refuse to deliver to 
the plaintiffs any celluloid, though often req[uested so to do, 
acoording to the terms of the said lioense, and in quantities 
les8 than 100 pounds per day, and hâve revoked, or pretended 
to revoke, said license, and hâve granted another lioense for 
the same thing, covering the same territory as the license 
herein described and set forth, to other persons, who hâve 
established a large and profitable business thereunder, and 
hâve deprived plaintiffs of the use of the said license for a 
long time, to-wit, from the time of granting the same to the 
end and term of the patents under which the same was 
granted; that previous to the refusai of the défendant cor- 
poration to fumish to the plaintiffs celluloid as therein set 
forth, the said George M. Drake, Samuel Coursen, Jr., and 
Martin M. Drake surrendered ail their right, title, and interest 
to and in the said license to the défendant ; that the défendant 
accepted the surrender, whereby the plaintiffs became the 
sole o-vmers thereof ; and that Jacob H. Theberath has, be- 
fore the commencement of this suit, transferred and aasigned 
ail his right and interest to and in the same to the said 
Charles M. Theberath, whereby the said Charles has become 
and now is the sole owner thereof. 

The issue raised by the demurrer tums upon the question 
whether the contract on -which the suit is brought is joint or 
several. The counsel for the demurrants insists that it is a 
license, authorizing the licensees jointly to use the patented 
article in the manner and upon the terms speoified in the 
agreement, and that no action is maintainable thereon by any 
number of the licensees less than the -whole number. The 
counsel for the plaintiffs, on the other hand, oontends that the 
contract is, in fact, an assignment of a portion of the patent 
to grantees; that the several owners of a patent are not part- 
ners, but tenants in common, and that each part owner has 
the right to order and use the patented article without the con- 
sent of the other, and hence that the grantor is severally 
liable to each one of the grantees for the breaoh of the cove- 
nants of the agreement. 
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1. I think it is quite clear, from the terms of the contract, 
that it must be construed as a mère license to use celluloïd, 
rather than an assignment of a patent-right. The différ- 
ence between a license and an assignment was determined by 
the suprême court in Gayler v. Wilder, 10 How. 477, where 
it was held that any assignment of a patent, short of the 
entire and unqualified monopoly, is a mère license. Cartis, 
in his work on Patents, says that while an assignment vests 
in the grantee the exclusive right, either for the whole coun- 
try or for a particular district, of making and using the thing 
patented, and of granting that right to others, a license is an 
authority to exercise some of the privilèges secured by the 
patent, but which still leaves an interest in the monopoly in 
the patentée. Sections 212-3. 

In the présent case, the instrument executed by the parties 
to transfer a right to use or manufacture the patented article 
is called by them a license, and not an assignment. This is 
not conclubive, but suggestive of their intention; and ail pre- 
tence of an assignment is negatived by the clause in which 
the grantorco venants to proseeute, at its own expense, every 
party or parties that unlawfully infringe the letters patent, or 
any one or parts of the same, remaining in its possession, so 
far as they pertain to carriage, hamess, and trunk trimmings. 

Not only did the grantor retain the patents, but it also 
retained the use and control of the invention, except so far as 
the same could be applied to a particular branch of industry 
or manufacture, to-wit, hamess, carriage, and trunk trim- 
mings. It promises and agrées, for a stipulated price, to 
promptly fill ail orders of the licensees for the material re- 
quired by them in said manufacture, and in the event of its 
failure to fill them vdth reasonable promptitude — to-wit, orders 
for less than 100 pounds per day on demand, orders for 100 
pounds upon 10 days' notice, and orders for any other amount 
up to 600 pounds upon 60 days' notice — the licensees are at lib- 
erty to prépare the said material, for the purpose and use afore- 
said, to any extent needed in their business, by rendering 
quarterly statements under oath of the amount of their manu- 
facture, and by paying therefor the royalty of one dollar per 
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pound for every pound manufactured by them. A contracl 
with such provisions falls fairly within the définition of a 
license. 

2. Whether it is a joint contract -with ail the licensees, or 
Beveral with eaoh, is a more difficult question to answer. The 
difficulty arises from two sources : First, from the loose and 
careless use of words in the agreement itself ; and, second, 
from the fact that the law détermines whether a oovenant is 
joint or several much more from the subject-matter of the 
ûontract than from the words employed. Williams on Personal 
Property, 304, 

The contract on its face is said to be between the défend- 
ant party of the lirst part, and George M. Drake, Samuel J. 
Coursen, Jr., Charles M. Theberath, Jacob H. Theberath, and 
Martin M. Drake, party of the second part, "for themselvea, 
their heirs, executors, administrators, and assigns, respect- 
Ively." 

The obvions and most uaual meaning of the word respect- 
ively is "as relating to each." It is not easy to say what the 
parties meant by its use in the foregoing connection. If it bas 
référence to the persans composing the party of the second 
part, as well as their heirs, executors, administrators, and 
■ftssigns, do not each of the individuals hâve a separate and 
distinct interest in the license, and is not each one entitled to 
the use of the invention in the manner and upon the condi- 
tions expressed in the contract ? And why should there be a 
covenant with the assigns respectively of the licensees, if each 
one had not the right to individually use or individually assign 
his iûterest without the concurrence of his oo-licensees ? But 
it may be admitted that the words uaeà prima facie import a 
joint covenant ; yet, if the covenantees bave a separate interest 
in the subject-matter, each may bave a separate cause of ac- 
tion, and to this effect are ail the authorities. Windham'a Case, 
6 Rep. 8a; Slingsby's Case, Id. 19a; Eccleston v. Clipsham, 1 
Saund. R. 153-154, (1 ;) James v. Emery, 8 Taunt. 129-246 j 
Thomas v. Pyke, 4 Bibb, 41S-420. 

Does the agreement oonvey to thèse licensees a separate 
interest in the subject-matter of the grant ? It licenses them 
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ail as individnals to use the patented article. It does not say, 
in express terms, whether they are to aot jointly or severally. 
They are to hâve the full and exclusive rigbtof using t^ema- 
terial witbin the United States and their territories in ita 
application to harness, carriage, and trunk trimmings, and for 
no other use or purpose whatever. It was the interest and 
design of the patentée to hâve the material applied as largely 
as possible to such purpose. To this end the défendant cor- 
poration required the licensees to covenant and agrée to use 
their best endeavors to make such application and use a 
profitable and extensive branch of business. In view of this 
faot, it would seem that the lioensor ought not to complain of 
any construction which would most extensively introduoe the 
patented article into gênerai use, by its application to harness^ 
carriage, and trunk trimmings. 

But, without expressing any opinion on this point, I think 
there is another fact appearing in the case that did not ap- 
pear in the court below, and which estops the défendant from 
objecting to the non-joinder of the other licensees as plain- 
tififs in the suit. The déclaration allèges that, previous to the 
defendant's refusai to furnish celluloïd to the plaintififs, the 
said George M. Drake, Samuel Coursen, Jr., and Martin M. 
Drake surrendered ail their right, title, and interest to and in 
said license to défendant, and the défendant accepted said 
surrender, whereby the plaintiffs became the sole owners 
thereof. 

The demurrer admits the fact alleged, and we hâve thns 
presented this interesting question, where five persons are 
licensed to use a patented article, and the lioensor afterwards 
agrées that three may surrender their interest, whether the 
remaining two may still exercise the rights and privilèges 
conferred by the license. 

I can perceive no reason why they should not be aUowed 
to do so, nor why the défendant, after agreeing to such sever- 
ancG of interest, should not be estopped from setting up that 
the released licensees did not join in the suit upon a contraot 
in which, by their voluntary act, and with the assent of -the 
défendant, they had no further concern. 
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It was urged by the leamed counsel of the défendant, on 
the argument, that if the surrender and release took place, as 
alleged, such act rendered the whole contract void, and the 
plaintiffs were out of court; and in support of this view the 
well-recognized principle of law was quoted, that where there 
are mutual covenants and joint covenantees a release of one 
is a release of ail. It is true that if several covenantees 
enter into joint covenants, and the covenantor afterwards 
release one or more, he will not be permitted to maintain a 
suit on the covenants against the remaining covenantees, 
because such a release destroyed his right of action against 
the survivors ; but that is not this case and the principle 
does not apply. Hère, five men acquire certain rights and 
privilèges in a patented article; they pay $1,000 in cash for 
the license, and agrée to pay a stipulated royalty, besides, for 
ail that they ean use in a deaignated business. The patentée 
subsequently agrées with three of the licensees that they sha.ll 
be released from the contract, and this ia done without any 
consultation with the remaining two. Thèse two, faithfuUy 
performing ail their covenants and agreements, insist that the 
licensor shall continue to perfonn his, as to thetn, and, upon 
failure, institute their suit for its breaoh of covenants. Why 
should the défendant be allowed to claim that those -whom it bas 
released, and who bave no interest, should be parties, and to 
defeat the reeovery because they are not joined? Nothing 
but the most absolute necessity would justify the court in 
perniitting the défendant corporation thus to plead and take 
advantage of its own act to escape responsibility. I do not 
perceive such necessity, and am constrained to overrule the 
demurrer, with costs. 
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COMPAST. 

{Circuit Court, D. New Jermy. July 14, 1880.) 

1, Patehts No. 99,032, No. 6,006, and No. 167,040.— Patent» No. 99,032, 
for " improvemeot in tbe covering of hamess trimmings ; " Na 5,006, 
for a " new aod useful design for hamess trimmings ; " and No. 167,- 
040, for " improvement in barness mountings," — are infringed wher» 
' the inf ringer adopts the methods and designs of tbe patents, although 
he covera tiie articles witli leatiiw rather than rubber. 

On Bill, etc. 

Nixon, D. J. Thîs case bas been heard on bill, plea, rep- 
lication, and proofs. The bill allèges that the complainant is 
the original and first inventer of three several patents, to-wit : 
one,for the "improvement in the covering of hamess trim- 
mings," dated January 18, 1870, and numbered 99,032; one 
for a "new and useful design for hamess trimmings," dated 
June 13, 1871, and numbered 5,006 ; and one for "improve- 
ment in harness mountings," dated August 24, 1875, and num- 
bered 167,040; and charges that the défendant corporation 
bas made, used, and vended to others to be used, a large num- 
ber and quantity of an article of harness trimmings which 
infringe the three several patenta. The plea dénies tbat the 
three alleged inventions are, in point of fact, coimected 
together in use or opération, and conjointly embodied in any 
of the harness trimmings and other articles manufactured, 
used, or sold by the défendant, on which déniai the complain- 
ant has taken issue by replying. The complainant's repli- 
cation is an admission by him of the sufficiency of the plea 
as a defence, if the facts which it allèges are established by 
the évidence. Myers v. Borr, 13 Blatchf. 22-26; Story's Eq. 
PI. § 697. The issue, then, is as to the truth of the allégations 
of the plea, that no one article manufactured and sold by the 
défendant infringes the three patents on which the suit is 
founded. The patents occupy very narrow ground. They 
refer to new methods of covering hamess trimmings, and to 
new designs in the formation of rings and terrets. The tes- 
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tïmony is brief, but I think its weight is with the complain- 
ant. Both Kuhn and Davy Beem to be intelligent witnesses, 
and give satisfactory reasons why certain articles, which are 
acknowledged to be the product of the defendant's manufac- 
tory, infringe the complainant's patents. 

The xast-named witness, taking Exhibit E, which is a boit 
hook and two terrets, made and sold by the défendant corpo- 
ration, said that they infringed the three claims of the three 
patents "in having a raised or oval center, with a depressed 
Beam or grooTe on each edge, and a turned-up, solid metallie 
edge; are of precisely the same design, and undoubtedly were 
made to imitate goods manufactured under the complainant's 
several patents." Tbis testimony is confinned by the eye- 
eight. The articles made and sold by the défendant appear, 
on inspection, to be the same as those made and sold by the 
complainant under bis patents, except in the onecase they 
are covered with vulcanized rubber, and in the other with 
leather. The only contradiction to it is the évidence of Mr. 
Albright, the président of the défendant company, and his 
déniai of the infringement seems to be based upon the idea 
that the patents of the complainant cannot be infringed 
without the use of leather, needles, and stitchea. The défend- 
ant adopts the methods and designs of the patents, but cov- 
ers the article with rubber rather than leather, and this is 
done in the face of the statement of the patentée in his spéci- 
fications "that the covering may be made of any material, 
whether elastic or non-elastic, and may be applied to any and 
every kind of harness trimmings in precisely the same man- 
ner rubber may be used for such trimmings." 

Under the proofs there must be judgment on the plea in 
favor of complainant, with costs. 
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Peari. fine! others v. The Appleton Company and others. 

Peael and others ». Thb Hamiltoh MANUPAoroBiNa Cou- 
pant and others. 

(C^cuH Court, D. MastaehictetU. July 17, 1880.) 

1. Patent— RB3SSDK No. 6,036.— The second olaim of relssne No. 8,038 
for imi^oTeinents in ring-spinning machines held to be infringed by 
patent No. 113,576. 

S. Drawino — Amkrpicbiit — Bet. St. | 4916. — ^Drawings of a machin* 
patent need not be amended hj the model in acoordance with section 
4916 of the Keviaed Statutes, wher* such amendment does not aSect 
the claims of the patent. 

In Equity. 

LowELL, C. J. The length of this record of more than 3,000 
■printed pages, besides the labor involved in its examination, 
makes it not improbable that I may hare overiooked, or for- 
gotten, some évidence which one party or the other may, con- 
aider important. I hâve studied it to the best ol my ability. 

The contest is mainly between the Pearl and the Sawyer 
epindles, with their bobbins, as patented and used in ring 
spinning. The former, patented in re-issue No. 6,036, Sep- 
tember 1, 1874, was sustained by Judge Shepley in Pearl y. 
Océan Mills, 11 Oiï. Gaz. 2. The same learned judge after- 
wards granted an injnnction in Pearl v. Coventry Company, in 
Ehode Island, and a copy of the arguments, with the judge's 
full running commentary, has been furnished me. From 
thèse sources we can discover what a judge of great expérience 
in patent cases, as well as of great natural aptitude for such 
investigations, thought of the validity and construction of tha 
plaintifEs' patent. The issue of infringement is wholly dif- 
férent from any with which he was coneerned. 

Pearl's original patent, No. 102,587, May 5, 1870, was 
entitled an "Improvement in Bobbins for Spinning, " which is 
shown by the spécification to be ring spinning, and it describes 
the old form of bobbins as being made with a single chamber^ 
or bore, extending through the bobbin, with bearings to grasp 
the sTjindle. called in the record "adhesive" bearings, at either 
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end. Pearl inserted a bearing in the middle of the bobbîn, 
which enabled him, as he said, to make a bobbin both light 
and strong, and one which could be employed with a short 
Bpindle; because the spindle might be eut off at this central 
bearing, "thus dispensing with much of the spindle which 
tends to cause vibration while it may be in révolution." If 
Pearl retained the old upper and lower bearing, or bushing, 
of the bobbin, his bobbin would hâve two chambers; but 
when his spindle was eut off and came to an end in the 
middle bearing, the upper bearing became a mère plug to 
strengthen the bobbin, and had no necessary connection with 
the spindle, or with any combination of which the spindle 
was a part. 

The state of the art, and the acts of the rival inventors, 
bave been gone into at a very great length. 

A ring spindle, though made of one pièce of steel, îs prop- 
erly enough described as consisting of two parts, because it 
bas a bearing in the middle. The lower bearing, or step, 
supports the spindle at its lower end, while it is revolved in an 
npright position with great rapidity by the pull of the band 
which is passed round the "whirl," or double ring, which 
forms part of the "but" of the spindle. The upper bearing 
îs in the "bolster," and tends to keep the spindle firm and 
steady in its rotation. The part above the upper bearing ia 
called in the record the tip or blade, and that below, the but. 
The objeet of both the inventions in controversy hère is to 
obtain a spindle and bobbin which can be run at a maximum 
of speed by a minimum of power. 

Not long after Pearl's patent had been obtained, Sawyer 
applied for and received one. No. 113,575, April 11, 1871, for 
improvements in ring-spinning machines. He says that the 
objects of his invention are — "First, to reduee the weight of, 
and consequently the power required to drive, the spindles ; 
second, to secure greater steadiness of rotation for the spin- 
dle, thus enabling it to run at a higher speed than is cus- 
tomary, or to run more satisfactorily at any speed; and, 
third, to reduee the cost of constructing the machines." He 
then says: "The upper bearinge of spindles, as now generally 
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constructed, extend but a short diatanoe above the bolster 
rails in which they are fixed. Now, as this rail must be 
plaoed far enough below the loweat point at which the yarn ' 
is wound upon the bobbin, to allow the ring rail to pass below 
that point, a large part of the spindle must necessarily extend 
upward beyond its upper bearing, and is, consequently, even 
when made of large size, subject to considérable vibration 
■when running. It is also necessary in the ordinary construc- 
tion, in order to secure a proper distance between the two 
bearings of the spindles, to extend the spindle downwards for 
a considérable distance below ^here it might otherwise termi- 
nate; and this increase in length requires a corresponding 
increase in diameter beyond what would be required were a 
flhorter spindle used. My improvement consists in certain 
détails of construction and arrangement, whereby I am ena- 
bled to remove most pf that part of the spindle which ordina- 
rily extends below the whirl, and to leave only a small part of 
the spindle exposed above its upper bearings, so that it is ren- 
dered possible to reduee its diameter, and, consequently, ita 
weight, and at the same time to insure for it greater steadi- 
ness of rotation." 

He then describes his spindle ; the goveming principle of 
which is, that in place of the short bolster below the bobbin, 
he makes a tubular bolster which is carried up into the bob- 
bin, which is enlarged, or chambered, at ita lower part so as 
to revolve freely about the tube. Only enough of the spindle 
remains above the top of the bolster to hold the bobbin firmly 
in its révolution with the spindle. In conséquence of this 
change, as he says, he may make his spindle with à short 
"but," and very light throughout. 

Sawyer's spindle was brought to the notice of manufactur- 
ers, and was tried in continuons opération at a mill, some 
time before he obtained his patent. Soon afterwards Pearl 
adopted the short but for his spindle, and bas always made 
and sold it in that form. He re-issued his patent with claims 
intended, perhaps, to cover Sawyer's spindle. The défend- 
ants contend that Pearl derived his short but direotly or indi- 
rectly from Sawyer ; and the plaintifs contend that the idea 
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of lightening tbe spindle was borrowed by Sairyer f rom Pearl. 
The évidence tends to show that spindles of various sizes and 
weigbts and lengths had been made and used before either 
Pearl or Sawyer made theirs; that Sawyer was the first to 
bring the short but into gênerai use ; that he was the first to 
introduce the raised or tubular bolster in ring spinning, though 
one had been used in a throstle or flyer frame; that both 
Pearl and Sawyer bave made and sold spindles in large quaa- 
tities, whioh bave been found valuable. 

It is further proved, to my satisfaction, that Pearl believ«â 
from the first that by lightening the tip, or upper part, of hig 
spindle he could lighten the lower part, though he unfortu- 
nately neglected to mention it in bis original spécification. 
His spindle filed as a model was somewhat lightened by 
diminisbing its diameter. This, however, was not obvions on 
inspection, and is not shown in his drawings. When be 
had learned the beat way of lightening tbe lower part of the 
Bpindle was by shortening it, (whether he learned this from 
Sawyer or not, I do not need to inquire,) he was of opinion 
that he might properly, and within the scope of bis original 
plan, lighten his "but" by shortening it, as well as by dimin- 
isbing its diameter, and he obtained the re-issue in suit, in 
whicb be says: 

"By thus dispensing with tbe length and weight at tbe top 
of the spindle above tbe bolster, while tbe length of bobbin 
and traverse of the frame remain as before, I am enabled to 
lighten the lower part of the spindle and whirl below the bol- 
ster, D, many times the weight taken from its blade above, 
without destroying the proper balance of the spindle and 
its conséquent steadiness of rotation, and by thèse. means 1 
accomplish tbe ultimate effect, which is the purpose of thi» 
improvement, of enabling the spindle to be run steadily al 
bigh speed with much less péwer than heretofore, thus dimin- 
isbing the expense and increasing the power at the same 
time." 

This statement was not in tbe original patent. In the 
drawings of that patent the length of the but is not given, 
and its diminution in diameter is not shown or referred to- 
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In fhe new drawîngs he reduced tlie length of the but ; and 
this is insisted upon by the défendants as a fraud, -which ren- 
ders the issue void. The statute déclares that in a machine 
patent the model, or drawings, shall not be amended, exoept 
each by the other, (Eev. St. § 4916,) and it is truethat thèse 
drawings are not amended by the model, but vary from it in 
this very important particular. When this fact was called to 
the attention of Judge Shepley, in the Ehode Island case, he 
said that it was not illégal to change the drawings in a mat- 
ter which did not affect the claims. I see no reason to change 
the ruling of the court upon this point. The modification of 
the drawings undoubtedly tends to show that the importance 
of the short but was discovered by the patentée after 1870, 
and it was, perhaps, morally spcaking, objectionable, because 
the value of his spindle dépends very mueh upon the short 
but; but, as that feature was not claimed in the re-issue, the 
change was held to be, technically speaking, immaterial. As 
a question of intent, it is mitigated by the considération that 
Pearl truly believed that the value of the short but, by whom- 
Boever introduced, was much increased, if, indeed, it was not 
wholly due to a shortening and lightening of the upper parts 
of the spindle. Upon this point the opinion in the Océan 
Mills case appears to agrée with that of the patentée. "With- 
out a knowledge of the results aeoomplished by thèse changea," 
eays Judge Shepley, referring to the cutting off of a pièce of 
the blade of the spindle, and placing the upper adhesive bear- 
ing at the middle instead of the top of the bobbin, "they 
might, at first glance, appear to be merely structural changes ;* 
but he adds that the improved results attained by the inven- 
tion prove it to hâve a higher character. His meaning is 
that the proof of invention is found in the improved working 
of Pearl's spindle, as actually made and sold, shortened below 
as well as above, and that the shortening below, though not 
described or claimed, was rendered possible by the shortening 
above. 

It is proved in this case that Pearl was not the first person 
to make a ring spindle with a short tip. Such an instrument 
was made and used for years before his time in Middlebury. 
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So far, therefore, as the possibility of lightenîng tlie lower 
part of a spindle dépends upon cutting off a pièce of the upper 
part, it does not flow from any invention of Pearl's. When 
this fact was shown to Judge Shepley, in the Coventry Mills 
case, he was still of opinion that Pearl had a combination of 
sufficient utility to support a patent, and he granted an in- 
junction to restrain the use of a spindle and bobbin which 
clearly contained the invention. This combination, as I under- 
stand it, is of a spindle with a shortened tip, and a bobbin 
"with a central adhesive bearing, the Middlebury bobbin hav- 
ing such a bearing only at its lower end. From the remarks 
of the judge when the Ashton spindle, whioh is somewhat 
shorter than its bobbin, was produced in court, I should un- 
derstand that the bobbin of Pearl must hâve two chambers ; 
that is to say, it must be reamed out above as well as below, 
Bo as to make a bobbin at once light and strong. If it has no 
upper ehamber it would seem to be anticipated by the Ashton. 
I do not venture to reverse the décision of Judge Shepley, 
in upholding the patent of Pearl, as thus understood ; a dé- 
cision which he assures us was arrived at after very careful 
considération. The spindle and bobbin of Sawyer do not 
infringe this combination. The theory of Sawyer's improve- 
ment was that a saving of power would be best obtained by 
a change in the bearings of the old spindle. The disturbing 
forces, according to his view, are the pull of the belt on the 
whirl, the pull of the yarn on the bobbin, and the centrifugal 
force of the whirling structure, which includes the spindle, 
the bobbin, a^d the yarn on the bobbin. Sawyer's opinion 
îs that the obstructing force of the pull of the belt is dimin- 
iflhed by shortening the but; that the other two forces are 
diminished by shortening the bobbin and spindle together, 
and very slightly, if at ail, by shortening the spindle within 
the bobbin ; that the shortening below is made practicable by 
a change in the bearing or bearings above; that the true rela- 
tion between thèse parts, above and below, is one of length 
between bearings, and not of weights. This theory I belle ve 
to be true in the main. The évidence seems to me to prove 
that there is not such a close rc'^fition between the weiffht of 
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the spîndle above the bolster, and its weight below, as the 
patent of Pearl assumes, though there may be a little; and 
that there is snbstantially snch a relation between the length 
of the bearings as Sawyer assumes. While, therefore, I am 
not prepared to say that there is no value in Pearl's combi- 
nation, and am sure that the Fearl spindle, as made and 
sold, and the Sawyer spindle, as made and sold, are both val- 
uable, I hâve no occasion to aseertain their relative value, 
because I find them to be distinct structures, and to occupy 
independent positions in the art. 

The first of Pearl's claims is : "The described ring spindle;,' 
having its blade from the bolster, D, upward, shorter than the 
bobbin, and combined with the bobbin, constructed substan- 
tially as described, by means of the adhesive bearings, as and 
for the purpose set forth." This claim is not infringed, 
among other reasons, because the Sawyer bobbin bas not 
the two adhesive bearings described in the Pearl patent. The 
commissioner of patents, in dissolving the interférence be- 
tween Pearl and Sawyer, said: "How the invention of a 
bobbin, with an intermediate bearing and an upper bushing, 
can be held to include a bobbin having intermediate and upper 
bearings, is a problem I am unable to solve." I find a sim- 
ilar difi&culty because the upper bushing of Pearl is merely a 
plug, and has no true part in the combination, and his lower 
bearing is not the équivalent of Sawyer's upper bearing. 
The principal argument has been addressed to the second 
claim: "The combination of the bobbin, the intermediate 
adhesive bearing, i, and the blade of the spindle made shorter 
than the bobbin from the bolster, D, upward, substantially as 
described." 

The Sawyer contrivance may infringe this claim in words, 
but it does not in fact. The combination of bobbin, bolster, 
and spindle is essentially différent in the two. The true 
meaning of the claim, construed by what Pearl did, is that the 
bobbin projects beyond the tip of the spindle. With a bob- 
bin thus projecting, no advantage is gained in resisting the 
pull of the yarn, because that pull is against the outside of 
the bobbin, which is as high as ever ; and the gain in dimin- 
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ished vibration îs very small, if any. Sawyer's spîndle goea 
to the top of his bobbin, and his advantage is gained by ele- 
yating the bearing of his bolster, which affects both the out- 
aide and the inside of the bobbin; and whatevea: advantage 
Pearl had was a différent one, and was made. on a différent 
theory, that of lightening the spindle with the bobbin. The 
blade of the Sawyer spindle is not shortened, except upon 
the assumption that earrying up the bolster is the same thing 
as cutting ofif a pièce of the spindle, which, perhaps, it might 
be if Pearl had eut off his bobbin, too ; as Judge Shepley said to 
the défendants in the Coventry case, "Cut oiï your bobbin, and 
you will not infringe," or to that effect. But the organization 
of Pearl -would not admit of this change. 

The plaintiffs argue, and, indeed, rest theîr case upon the 
argument, that the tubular bolster of Sawyer was well knowu 
in 1870, and may, therefore, be substituted in Pearl's com- 
bination by mère construction, leaving it the same as before. 
There is no doubt that such a form of bolster and bobbin 
was known before in some other kinds of spinning, but it is 
not proved that it had ever been used in a ring-frame ; that it 
could be so used without invention; that any such bobbin 
had been made with adhesive bearings; or that it was so well 
known that it had become a mère question of construction 
which form should be adopted. Indeed, the contrary of ail 
this may be fairly inferred from the évidence. Therefore, 
when the plaintiff's invention bas been reduced to the nar- 
row combination, which is ail that the évidence now permits, 
they cannot fairly claim to embrace, as a known substitute, a 
bolster and bobbin so différent from their own. I am much 
inclined to consider this combination a différent one, mechan- 
ically speaking, however well known the Sawyer bolster and 
bobbin may hâve been; but this need not be decided. While 
I am thus of opinion with the défendants in the most impor- 
tant part of their cases, it seems to me that they bave added 
the Pearl combination to that of Sawyer in the use of certain 
spindles and bobbins, which the évidence déclares them to 
bave used to a greater or less extent. The bobbins, in the 
instances referred to, bave a chamber of some substantial 
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lengtti above the upper end of the spindle, so that the com- 
bination of Pearl's second claim appears to be présent, of tbd 
bobbin with two chambers, the intermediate adhesive bear- 
ing, and the blade of the spindle made shorter than the bob- 
bin. Thèse bobbins are represented by the exhibits H, I, J, 
and M, and are said to hâve been used with a spindle sub- 
stantially like exhibit G. 

Upon the best considération I hâve been able to give to the 
contradictory évidence in respect to the Wauregan bobbin, I 
am of opinion that Atwood did ream ont the top of bis bob- 
bins before the date of Pearl's invention. I agrée with the 
plaintiffs' counsel that this fact only affecta the third claim, 
and does not prevent a recovery for infringing the second. It 
may eventually bave a bearing on the taxation of costs. 

Interlocutory decree for the complainants. 



Whitb », S. Hàbris & Sons Manupactueing Co. 

{Cvreuit Court, D. Massachusetts. July 19, 1880.) 
1. Patert No. 220,126— In jdkctiom—Licbh SB— EsTOPPBifc 

In Equity. 

Myers dt Warner, for complainant. 

Thos. H. Dodge, for défendants. 

LowELL, C. J. The complainant's patent, No. 220,126, is 
récent, and bas not been litigated, and the affidavits give us 
to understand that its validity is seriously contested, This 
is reason enough for not giranting a preliminary injunetion. 

It is said that the défendants are estopped by having 
accepted a license from the complainant. But the only license 
asked for or taken was to sell certain goods which the défend- 
ants had on hand when the patent was obtained, which seems 
to be rather in the nature of a compromise to save trouble, 
than a deliberate acknowledgment of the validity of the 
patent. But, if the défendants are estopped to dispute the 
patent, there is a serions doubt of the infringement. The 
^ v.3.no.3— 11 
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articles complained of are made tinder patent No. 221,721, 
■which Judge Blatehford bas lately said, in refusing a similar 
motion, do net, at first sight, appear to infringe the patent of 
the complainant. White v. Noyés, 2 Fed. Kbp. 782. 
Preliminaiy injunction refused. 



FoBCB V. The Ship Pbidb op the Océan, etc. 
(Diitria Court, M. £>. New York. June 26, 1880.) 

1. BOTTOMRT CoNTRACT — MARITIME Intebest. — An agreement for 

maritime interest is not a necessary élément in a contract of bottomry. 

2. Same — When Loan Due.— a loan payable 10 days after tHe arrivai of 

a sliip at its ports of destination, becomes due and payable when the 
voyage has been broken up by the négligence and omissions of tbe 
master. 

3. Bamb— Collision — Maritime Liens. — A claim for damages caused by 

a collision occurring during the voyage, is entitled to préférence over 
a bottomry loan made upon the same voyage, prior to the happening 
of such collision. 

Sidney Chuhh, for libellants. 

W. W. Goodrich, E. L. Owen and Hill, Wing é Showdy, for 
intervenors. 

Benediot, D. J. This cause cornes before tbe court upon 
exceptions to a libel, filed under the foUowing circumstances : 
On tbe tentb day of October, 1879, tbe ship Pride of tbe 
Océan was proceeded against in tbis court by tbe owners of 
tbe scbooner George W. Andrews, to recover the damages 
caused to tbat vesael by a collision witb .the ship Pride of tbe 
Océan, wbicb occurred on tbe bigb seas on tbe tbird day of 
August, 1879. 

Tbe said action proceeded to a trial, and resulted in a 
decree condemning tbe Pride of tbe Océan for tbe damages 
aforesaid. Subsequently to sucb interlocutory decree tbe 
sbip -was sold by order of the court as perisbable, and tbe 
proceeds were brougbt into the register. Tbe net proceeds 
of sucb sale amount to tbe sum of about $5.500, -while tbe 
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claim for damages caused by the collision amount to the sum 
of $17,000. ■ 

Immediately upon the entry of the order for the sale of the 
ship, in the action already referred to, this action was com- 
menced against the ship by filing a libel, wherein the foUow- 
ing facts are averred : 

The ship Pride of the Océan, previous to setting sail upon 
her last voyage for which she had then been chartered, was 
in need of supplies and repairs to enable her to undertake 
the voyage aforesaid, whereupon her master, being without 
money or crédit, to obtain the same applied to one C. W. Ber- 
taine for a loan of money upon the crédit of said ship to 
enable him to procure such supplies and repairs. Bertaine 
agreed to make such loan, and accordingly, on the first day 
of August, 1879, advanced to the master of the ship, upon 
the agreement and for the purpose aforesaid, the sum of 
;ë736, and received from said master the foUowing instru- 
ment : 

"^£736 stg. New York, August 1, 1879. 

"Ten days after arrivai at port of destination of the Brit- 
ish ship Pride of the Océan, of which I am master, now lying 
at New York and loaded with refined petroleum, and ready to 
Bail for London, I promise to pay to the order of C. W. Ber- 
taine, Esq., $736 British sterling, in approved banker's demand 
bills on London, value received, for necessary disbursements 
of my vessel at this port, for the payment of which I hereby 
pledge my vessel and freight ; and my consignées at the port 
of destination are hereby directed to pay the amount of this 
obligation from the first amount of freight received for account 
of my said vessel. Any other draft or obligation by me drawn 
at this port on said freight will be seeondary to this. 
[Signed] "Thomas Welsh, 

"Master of ship Pride of the Océan." 

This instrument was thereafter assigned to the présent 
libellants, W. M. Force & Go., and the following day, being 
August 2, 1879, the ship sailed for London upon her voyage. 
On the next following day, being August 3, 1879, while the 
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ship was prosecuting her aforesaid voyage, she met with the 
collision whioh formed the subject of the action by the ownera 
of the sohooner George W- Andrews, to which référence bas 
already been made. In the collision the schooner was sunk, 
and the ship so injured that she was oompelled to put back 
to New York, where, upon her arrivai, she was immediately 
seized, at the instance of the owners of the George W. An- 
drews, to recover for the loss of the schooner, and was there- 
after condemned to be sold in such action as already described. 

Upon thèse facts the présent libellants claim to be entitled 
to be repaid the amount of the loan out of the proceeds of 
the sale of the ship, and to be entitled to priority over the 
claim of the owners of the George W. Andrews in the distri- 
bution of the proceeds of the sale of the ship. 

In this action by Force the owners of the schooner George 
W. Andrews hâve intervened for their interest in the proceeds 
of the ship, and, by exceptions to the libel, hâve raised vari- 
ons questions that are now to be determined. 

In the first place, they eontend that the instrument set 
forth in the libel of Force does not show a contract of bot- 
tomry, and does not entitle the libellant to enforce his de- 
mand against the ship. The ground of this contention is 
that there was no agreement for maritime interest, and the 
transaction was simply a draft against freight. 

Upon this question I remark that the character of the con- 
tract set forth in the libel must be determined from the terms 
of the instrument and the circumstances under which it was 
made, as those circumstances appear in the libel. The cir- 
cumstances stated in the libel, which on this occasion must 
be taken to be truly set forth, show the contract to be one of 
bottomry, unless it be that an agreement for maritime inter- 
ests is a necessary élément of such a contract. But such is 
not the law. The absence of an agreement for maritime 
interest is a significant circumstance, always to be taken into 
considération in determining whether the loan was in good 
faith made upon thè risk of the voyage, but it is not con- 
clusive proof that no maritime risk was assumed. In this 
case the libel avers that the loan was made upon the risk of 



FORCE V. SHXP PBIDE OF THE OCEAN. 165 

the voyage, and upon the face of the contract set forth it 
appears that the repayment of the loan was dépendent upon 
the arrivai of the vessel at the port of destination. 

I see no ground, therefore, upon which to deny to this 
contract the character of a loan upon bottomry. No case in 
this country has been found that ean be cited in support of 
this conclusion, and, so far as I am informed, this is the first 
instance in this country where the légal character of the 
instrument under considération has been called in question. 
But the instrument before the British admiralty, in the case 
of The Cecilie, (Law Eep. 4 Prob. Div. 210,) was very similar 
to the instrument hère in question, and the ruling of the court 
in that case goes far to sustain the conclusion that the con- 
tract set forth in the libel is, in légal efïect, bottomry. 

It is next contended in behalf of t he intervenors that upon 
the facts stated in the libel the loan has not become due, and, 
therefore, cannot be enforced against the ship. The libel 
shows that the voyage described in the agreement has been 
broken up, not by any act of the lender, but because the bor- 
rower occasioned the loss of another man's vessel and omit- 
ted to pay therefor. The collision that gave occasion for the 
seizing of the ship has been held to hâve arisen from the nég- 
ligence of the master of the ship. It was open to the bor- 
rower to prevent the condemnation of the ship by paying the 
damages caused by the collision or by substituting a stipu- 
lation in place of the ship. He elected to do neither, and the 
necessary resuit is to prevent the accomplishment of the voy- 
age, upon the risk of which the money claimed by the libel- 
lants was loaned. Under such circumstances it can hardly 
be doubted that the loan has become due and enforceable 
against the ship. 

The next position taken in behalf of the intervenors is that 
the libellant can hâve no interest in the proceeds of the sale 
of the ship superior to theirs, because they were the first to 
proceed against the ship, and prior to any steps taken by 
the présent libellants they had obtained a decree condemning 
the ship to be sold to pay their demand, by which decree it is 
insisted the ship and her proceeds, so far as necessary for 
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the purpose, became appropriaied to the payment of their 
demand to the exclusion of any other demand. It may be 
doubted, perhaps, whether the proceedings had will permit 
the intervenors to insist upon this position, because of the 
intervention of those libellants which haa been effected in the 
collision case. But any considération of the effect of that 
intervention, or of the decree that was rendered in the col- 
lision case, is rendered unnecessary for the reason that I hold 
the claim for damages caused by the collision entitled to 
préférence over the libellants' claim, without référence to any 
right obtained by the decree. 

A good reason for a distinction between a claim for dam- 
ages arising eut of a collision occurring during the voyage, 
and a bottomry loan made upon the same voyage, prior to 
the happening of the collision, is stated in the case of The 
Almi (1 W. Eep. 118) in the foUowing language : 

"The créditer in damage bas no option, no caution to exer- 
cise; the créditer on mortgage or bottomry has. He may 
consider ail possible risks,and give crédit or not as he may 
think most advisable for his interest. He has an alternative ; 
the créditer in damage has not." I am aware that the préf- 
érence of a créditer in damage over a lender on bottomry has 
been considered by some to rest upon the gênerai rule of the 
admiralty, that maritime liens are paid in the inverse order 
of their ineeption. The American, 6 Law Eep. U. S. 277. 
But it seems to me that the reason of the gênerai rule fails 
when the demand competing with a bottomry arises out of a 
collision, for I cannot conçoive it possible to say that a prior 
lender on bottomry has derived any benefit from a subséquent 
collision. The value of the lender's security cannot be 
enhanced by a subséquent collision, nor could such a collis- 
ion in any way tend to préserve the lender's security for 
him, but the contrary. 

I therefore prefer to rest my decree upon the ground above 
stated, rather than upon the gênerai rule of the admiralty 
to which référence has been made. It may also be that a 
further ground for awarding a préférence to the créditer in 
damage is to be found in public policy, as is intimated in the 
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case of The Almi, already referred to ; and still further if, as 
thèse libellants contend, their demand became due upon the 
entry of a decree in favor of the créditer in damage and not 
before, it may foUow that their right to payment out of the 
proceeds of the sale, as fixed by the decree, must, for that 
reason, be subject to the right of the libellant in whose favor 
the decree was made. 

Thèse suggestions are made as worthy of considération, but 
I rest my décision upon the ground before stated, that a 
lender of money upon bottomry is a voluntary creditor, who, for 
the advantage to be derived therefrom, and -with knowledge 
of the risks attending the voyage, deliberately enters into a 
contract with the ship, and, moreover, is permitted to obtain 
compensation for the risk assumed by exacting a maritime 
premium, while the relation to the ship of him whose demand 
arises out of a collision is involuntary. It is created by cir- 
cumstances over which the creditor in damage bas no control, 
and he can receive no compensation for the risk, 

Nor is the case altered by the fact that in this instance the 
lender is not shown to bave exacted a maritime premium for 
the risk. If no such premium was taken, it is only because 
the lender saw fit not to take it. His right to exact it was 
clear ; but, if his contention be correct, he did not exact the 
premium, for he has hère insisted that, "when no intent at 
premium is expressed on the face, the customary, reasonable, 
and logical conclusion is that it is included in the principal 
named." The right of the assignée of such a contract as this 
libel sets forth to maintain the action seems undoubted. In 
the case of the Cecilie, already cited, the action was brought 
by an assignée. 

My conclusion, therefore, is that the libel is bad, so far as it 
asserts a claim to be paid out of the proceeds of the ship in 
préférence to the claim of the owners of the schooner George 
W. Andrews for the loss of their vessel by the collision re- 
ferred to, but that in other respects it is good. 
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In THE MaTTER OP THE PETITION AND LiBEL OF ThE LiVER- 

POOL & Geeat Western Steam Co., (limited,) etc. 
{District Court, 8. D. New York. June 26, 1880.) 

1. UifEA-RyED Frbight— Rev. St. ?? 4282, 4283, 4284.— A claim for un- 
earned freight, paid in advance, is not within the class of claims 
protected by sections 4282, 4283 and 4284 of the Kevised Statutes. 

Motion to Eestrain Suit. 

Beeie, Wilcox de Hobbs, for motion. 

Butler, Stillman é Hubbard, contra. 

Croate, D. J. The petitioner in this matter having com- 
menced proceedings to limit its liability for losses occasioned 
by the wreck of the steamship Idaho, now moves to restrain 
the prosecution of a suit brought against it in the district 
court for the eastern district of New York to recover freight 
moneys paid in advance upon the shipments of cargo upon 
that vessel, which cargo was lost with the ship. The sole 
question presented is whether such a claim for the repayment 
of freight money paid in advance, but not earned by reason 
of the failure of the ship to deliver the cargo, is one of the 
claims as to which, by the act of congress and the gênerai 
maritime law, the liability of owners is limited to the value of 
the ship and pending freight. 

The class of claims to which the limitation of liability ex- 
tends is described in Eev. St. §§ 4282, 4283 and 4284. By 
section 4282 it is provided: "No owner of any vessel shall 
be liable to answer for or make good to any person any loss 
or damage which may happen to any merchandise whatso- 
ever which shall be shipped, taken in or put on board any 
such vessel by reason or by means of any fire happening to or 
on board the vessel, unless such fire is caused by the design 
or neglect of such owner." By section 4283 : "The liability 
of the owner of any vessel for any embezzlement, loss or de- 
struction by any person of any property, goods or merchan- 
dise shipped or put on board of such vessel, or for any loss, 
damage or injury by collision, or for any act, matter or thing, 
loss, damage or forfeiture, done, occasioned or incurred with- 
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out the privity or knowledge of such owner or owners, shall in 
110 case exceed the amount or value of the interest of such 
owner in such vessel and her freight then pending." And by 
Election 4284 it is provided that "whenever any such embez- 
zlemént, loss or destruction is suffered by several freighters 
or owners of goods, wares or merchandise, or any property 
whatever, on the same voyage, and the whole value of the ves- 
sel and her freight is not sufficient to make compensation for 
each of them, " it shall be apportioned among them, etc. 

I think it is entirely clear from the ternis of the statute, 
which hâve been held to express also the rule of the gênerai 
maritime law, that a claim for unearned freight paid in ad- 
vance is not within the class oî claims protected by the stat- 
ute. A claim for prepaid freight is not a claim based upon 
the loss or destruction of the goods. Suchloss or destruction 
need neither be alleged nor proved in a suit for the recovery 
of prepaid freight. The right to it, whenever that right exists, 
rests upori the implied promise which the common law raises 
against any person who has received money as the considér- 
ation of an executory contract on his part which he fails to 
perform. It is an action for money paid upon a considéra- 
tion which wholly fails, and which the law implies a promisa 
to repay, because, et equo et bono, the party receiving it has no 
right to retain it as against the party who has paid it. Thô 
nature of the intervening obstruction which has prevented the 
performance of the executory contract is wholly immaterial. 
This liability, if it exists, is on an independent contract. It 
is not properly described in the language of the statute as a 
"liability for a loss or destruction of property, or for an act^ 
matter or thing, loss, damage or forfeiture done, occasioned 
or incurred without the privity or knowledge of the owner ;"^ 
nor is it a liability for "loss or destruction suffered by freight- 
ers or owners of goods on the voyage." Looking also to th& 
purpose of the exemption from liability, it is clear that such 
a claim does not corne within the spirit or reason of the stat7-. 
ute or the rule of maritime law. The purpose was to miiigat& 
that rule of law which made the principal liable for the negli- 
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génce of his agents in its application to the owners of vessela 
and their agents, the master and mariners. 

The policy of the maritime la"W, while it may properly ex- 
tend to ail claims that would subjectthe ship-owner to loss by 
reaeon of imputing to him the négligence or fault of the master 
or mariners, cannot rightfuUy be applied to shield him from a 
claim for the repayment of money 'which he has received but 
not earned. The loss to him in such a case is not in fact a 
loss at ail, since, upon the proper view of the matter, the money 
never was rightfully his, but only to become his upon a con- 
dition which has never been performed. No authority what- 
ever is cited which, to any extent, sustains the petitioner's 
claim. 

The suit sought to be stayed is neither within the letter nor 
the reason of the statute. Motion denied. 



The City of Tawas. 
(District Court, E. D. Miohigan. July 2, 1880.) 

MABSHALLiNa Claims — Ordbr op Patment. — Claims against the 
proceeds of sales, in cases arising upon the lakes, are usually paid in 
the foUowing order : (1) First costs of sale, and incident to the custody 
of the vessel ; (2) seamen's wages, unless tliere be subséquent salvage ; 
(3) claims for towage and necessaries furnished in a foreign port ; (4) 
claims for supplies and materials furnished in the home port, for 
which a lien is given by the state law ; (5) mortgages. 

Samb — Classification. — Claims of the same merit are classifled accord- 
ing to the years in which they accrue, and those of a later year are 
paid in préférence to those of a former. This does not, however, 
apply to claims of différent ranks or merit. 

Samb— Claim ot Infbriob Class.— -A claim of an inferior class is not 
entitled to payment in préférence to a claim of a superior class, because 
the former happens to he in decree before a libel for the latter is filed. 

Samb — Maritime and Statb Liens. — Maritime liens are entitled to be 
paid in préférence to those under a state law. 

Bamb— Sale Pbndbntb Litb.— Where the vessel Is sold pendente Ute, 
the date of the sale détermines nothing as to the order in which claims 
should be paid. 
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6. "Same— Claims m Deckbb. — Claims not in decree at the time of mak- 

ing report classifying daims are not to be postponed to those then in 
decree, but when tlie final order for distribution is made tJie olerk 
should disregard ail claims not tben in decree. 

7. Samk— LiBBL FiLED APTBB Repoht.— Wliore a libe^ is not flled until 

after the report of the clerk classifying claims is made it sbould be 
postponed until after ail other daims are paid. 
Rules adopted for the marshalling and payment of claima. 

In Admiralty. On exceptions to clerk's report classifying 
claims. 

The city of Tawas was originally attached upon the libel 
of Thomas Pitts and John E. Gillett for a towage claim of 
small amount. Over 30 intervening libels were filed, and the 
yessel was sold for a sum insufficient to pay the claims against 
her in full. Keference having been made to the clerk to 
mashal the claims, he divided them into three classes: (1) 
Seamen's wages ; (2) towage and dockage ; (3) repairs and 
materials fumished in the home port, for which a lien is given 
by the laws of this state. To this report the following excep- 
tions were filed by the Détroit Dry Dock Company, a lien 
holder of the third class: (1) That ail claims for towage 
services rendered in the year 1875 are placed in the second 
class, and preferred to the claim of the dry dock company; 
(2) that claims for which decrees hâve not been rendered, 
and claims for which libels were filed subséquent to the ob- 
taining of the decree by the Détroit Dry Dock Company, are 
placed in the second class, and preferred to its claim; (3) 
that the claims mentioned in the second class are preferred 
to those mentioned in the third class; (4) that claims are 
placed in the second class and preferred to the claim of the dry 
dock company, although the libels therefor were filed after 
the sale of the schooner by this court. 

John Bloom, also a claimant of the third class — that is, for 
neeessaries fumished in the home port — excepts to placing 
the claim of John Horn, for towage, in the second class, upon 
the ground that his libel was not in decree at the time of 
making the report, and should, therefore, be postponed to ail 
claims then in decree. He also excepts to the report upon 
the ground that the libel of Sidney Adams was not filed, or 
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in decree, untîl after the report was made, and insista that 
his claim should be postponed to ail other claims. 

J. J. Speed, for the Dry Dock Company. 

Mr. HalUday, for libellant Bloom. 

F. H. Canfield, for the original libellant. 

Beown, D. j. The subject of marshalling liens in admi- 
ralty is one whioh, unfortunately, is left in great obscurity by 
the authorities. Many of the rules deduced from the English 
cases seems inapplicable hère. So, also, the principles ap- 
plied -where the contest is between two or three libellants 
would result in great confusion in cases where 50 or 60 libels 
are filed against the same vessel. The American authorities, 
too, are by no means harmonious, and it is scarcely too much 
to say that each court is a law unto itself. 

The order in which liens are paid dépends upon four con- 
tingencies : (1) The relative merit of the claims ; (2) the 
time at which the claim accrued; (3) the date at which pro- 
ceedings are commenced for its enf orcement ; (4) the date of 
the decree. The practice has grown up in this district, sanc- 
tioned by the long acquiescence pf the bar, of classifying 
claims as foUows : (1) Seamen's wages; (2) claims for tow- 
age and for necessaries furnished in a foreign port ; (3) claims 
for supplies and materials furnished at the home port, for 
which a lien is given by the state law ; (4) mortgages. 

Bottomry bonds being unknown on the lakes, no question 
has ever arisen hère with regard to their relative rank. That 
claims for wages should be paid in préférence to ail others, 
except the costs of sale of the ship keeper, and of storage and 
dockage while the vessel is in the hands of the marshal, and 
excepting also subséquent salvage, is well settled in ail the 
districts. Whether one claim is entitled to priority over 
others of equal rank, by reason of the libel being ârst filed 
or decree being first obtained upon it, is a matter of very con- 
sidérable doubt — at least in cases of contract. 

Nearly if not ail claims against this vessel accrued during 
the years 1875 and 1876, and the first exception of the dry 
dock Company proceeds upon the theory that claims in the 
third class accruing in 1876 — that is, for repairs furnished in 
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tho home port — should rank claims of the second class, for 
towage services rendered in 1875. Claims of the same class 
are sometimes ordered put in the inverse order in whieh they 
accrue. This, I believe, is invariably observed in the case of 
bottomry bonds, the last being put first, and the first last. 
Maclachlan on Merchant Ship. 652. In some cases it is said 
that necessaries furnished for the last voyage should be paid 
in préférence to those furnished for a former voyage, and the 
rule certainly seems a reasonable one as applied to long voy- 
ages upon the océan, but whoUy inapplicable to the daily or 
weekly trips made by vessels upon the lakes. I regard it, 
however, as a reasonable modification of the gênerai practice 
that claims of equal rank should be paid pro rata; that each 
year should be considered as a voyage, and that claims ac- 
cruing the last year should be paid in préférence to claims 
of the same rank accruing the year before, each season of 
navigation hère being separàted from the preceding season 
by four months of inaction. This will encourage diligence in 
the prosecution of claims, and prevent the proceeds of sale 
from being absorbed by dilatory creditors. But I know ôf no 
authority or principle which would justify the court in order- 
ing a claim of an inferior rank to be paid prior to claims of 
a superior rank, on the ground that the latter claim accrued 
the year before the former, unless the defence of stale claim 
is pleaded to the libel. Maclachlan, 652. I think, there- 
f ore, the -first exception is not well taken. 

The second exception is based upon the theory that claims 
for which libels were filed subséquent to the decree in the 
case of The Dry Dock Co. are preferred to its claim. Whila 
there are several authorities to the effect that a créditer who 
obtains a final decree before' another créditer, having a co- 
ordinate or equal claim, bas intervened to enforoe such 
claim, is entitled to be paid in préférence to him who did not 
assert his right until after the entry of such decree, (see The 
Saracen, 2 W. Eob. 451 ; The America, 16 Law Eep. 264,) 
I knowof none which give such préférence to a creditor hold- 
ijig a claim of an inferior class, notwithstanding he maj havo 
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obtaîned a decree before ïhe filing of other libels of a higher 
class. 

The third exception is to the effect that claims for towage, 
whicb are maritime liens, are preferred to claims for supplies 
and repairs f amished in the home port, which are liens solely 
under the state law. I believe the practice is nearly if not 
quite universal to pay maritime liens in préférence to those 
under the state law. It bas long prevailed in this district. I 
believe it to be founded upon substantial considérations, and 
I am not disposed to interfère with it. The learned judge of 
the western district bas recently adopted the same rule in the 
case of The Alice Getty. 

The fourth exception is to this effect, that claims for the 
second class, for which libels were filed after the sale of the 
schooner, are preferred to the claim of the dry dock company. 
There are, undoubtedly, some cases holding that claimâ filed 
after the sale of a vessel sbould be postponed, but I think 
they ail proceed upon the theory that the sale does not take 
place until after a final decree has been rendered. In a large 
number, and perhaps I might say a majority, of cases in this 
district the vessel is sold pendente Ute, frequently before any 
decree is rendered, for the purposes of preventing the accu- 
mulation of costs, expenses of keeping, and détérioration 
while lying at the dock. I hâve encouraged this practice 
where no objection is made by the owner, and no stipulation 
is given to pay the claims after a f air opportunity to do so. 
To postpone claims of an equal or superior rank filed after 
Buch a sale, made, perhaps, without any actual notice to the 
lien holder, might in many cases resuit in great injustice. 
My own impression is that the rule is unsound even as 
applied to claims of equal rank, and still more objectionable 
wbere a libellant of an inferior rank seeks to obtain priority 
over a more meritorious claim. The exceptions of the dry 
dock Company are therefore overruled. 

The exception of John Bloom to the libel of John Horn 
proceeds upon the theory that claims which were not in decree 
o4i the time of making the report classifying claims shoùld be 
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postponed to claims in deoree. As the report of the clerk is 
frequently made upon ex parte applications, and for the pur- 
j)ose of informing the court not only what claims are in 
'decree, but what are in process of enforcement, I think it 
îwould be inéquitable to postpone those which do not happen 
to be in decree at the time the report is made. When th^ 
■order is made for distribution, I think the clerk should disre- 
gard ail claims not then in decree, although upon spécial 
application the court might order a sufficient amount reserved 
to pay such claim, if it were litigated, or the créditer bas not 
been guilty of lâches in its enforcement. This exception is 
overruled. 

The exception to the libel of Sidney Adams is based upon 
a différent ground, yiz.: that bis libel was not filed until 
af ter the report of the clerk, classifying the claims, was made. 
I think this exception is well taken, though I find no authority 
upon the point. Consulting, bowever, the mère conveniences 
of practice, there must be a limit within which libels should 
be filed. The court cannot permit the distribution of pro- 
ceeds to be forever delayed by the filing of new libels, and 
the conséquent necessity of amending the clerk's report. 
While it is bis duty to report not only the libels in decree, 
but those in process of enforcement, I think his report should 
fix the status of the claims, and the court ought not to be 
called upon to open and permit other claims to share in the 
proceeds, unless for very spécial reasons, requiring a modifi- 
cation of the rule. I think the report classifying the claims 
should be based upon the libels actnally upon files when the 
report is ordered, and the distribution upon those in decree 
when the order for distribution is made. WhUe I intend to 
be libéral in allowing creditors to obtain payment from the 
proceeds, I am also disposed to encourage diligence in the 
enforcement of claims, and to postpone those who allow a 
whole season to run without seeking to enforce them, as well 
as those who are not prompt in coming forward and asserting 
their rights after proceedings bave been actually commenced. 
An order will be made in conformity to this opinion. 
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The foUowing rule was adopted for the distribution of pro- 
ceeds : 

Whenever the majority of claims against any vessel which 
has been sold are in decree, upon the applicaton of any per- 
Bon interested in the proceeds the court will order the clerk 
to classify and marshal the claims against such proceeds, and 
claims theréafter filed shall be paid only after the payment 
of those included in his report. Upon the liling of such 
report, and upon notice to ail persons interested, in case no 
exceptions are filed, the court will order the report coniirmed, 
and the proceeds distributed among those libellants whose 
claims are then in decree. Decrees subsequently oUtained 
shall be paid only from the remuants, unless in cases where 
delay has been necessarily occasioned the court shall other- 
wise order. 

Note.— See DaUircm v. 8ehooner E. M. Davidson,, 1 Fbd. Rkp. 25». 
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Wetmoee and others v. St. Patjl &, Pacific R. Co. 
{Oireuit Court, D. Minnesota. June 28, 1880.) 

1. MoRTGAGB — FoEBOiiOSUBE — Impeaching Decbbb. — After confirma- 
tion of tlie sale of a railioad under decree of foreclosure, holders of 
the mortgage bonds will not be allowed, at a subséquent term, to be 
made parties to tlie original foreclosure suit, for tbe purpose ot im- 
peaching the decree, sale, and confirmation as fraudulent, although 
in the order of confirmation the power to make furthor order is ex- 
pressly reserved. 

The proceedings and sale in this case considered, and hdd f ree from 
fraud. 

On June 14, 1879, the St. Paul & Pacific Railroad, its land 
grant, etc., were sold under a decree of the United States 
, circuit court for Minnesota, entered April 11, 1879, in a suit 
for foreclosure of a trust mortgage, securing bonds to the 
amount of $15,000,000, and were purchased by a corpora- 
tion organized by the holders of a large majority of the 
bonds. On June 21, 1879, the sale was eonfirmed, and the 
property delivered to the purchaser, the order of contirma- 
iion, however, containing this clause: "This order is madé 
fay and with the consent, and at the request of, the trustées, 
the complainants, and with the consent of the parties de- 
fendant, and the right to make any further ordêr is reserved." 

After the confirmation, certain bond holders filed a bill in 
the same court to vacate the decree and sale as fraudulent, 
which bill was dismissed. See KrophoUer v. Kennedy, 2 Fed. 
Rep. 302. Thereupon, the same bond holders and others 
presented a pétition at the June term, 1880, praying that 
they migbt be made parties to the original foreclosure suit, 
and that the decree, sale, and confirmation might be set 
aside as fraudulent. 

This pétition was heard before Miller and Nelson, JJ, 

John M. Gilman and C. K, Davis, for petitioners. 

Geo. B. Young and R. B. Galusha, contra. 

MiLLEB, C. J. (orally.) This case, which has been very 
fuUy argued before us, and which we hâve taken into con- 
sidération as thoroughly as we are able at this term, iis 

T.3,no.4— 12 
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one of very great importance, considering the sum involved 
in the controversy. The purpose- of the pétition is no les3 
than to set aside the sale of a ruilroad which is perhapa 
■worth $20,000,000, or more; a road which has been reor- 
ganized since the purchase, with a new set of directors, a 
new set of stockholders, very largely and above ail, a new 
set of bond holders. The road was purchaaed under a 
decree of this court, the purchase was confirmed, and a 
new company organized, which has been in possession of 
the road over a year, and has issued, as I say, some $10,- 
000,000 or $15,000,000 of new bonds, held ail over the world ; 
and now original bond holders in the old company, represent- 
ing $1,500,000, corne and ask that ail thèse prooeedings be 
set aside, and that we proceed de novo to sell the road. Thèse 
petitioners were not parties to that suit in the sensé in which 
they now seek to be made parties. The first thing that they" 
ask in the présent proceeding is that they may be made parties. 
If they were parties at ail — as in some sensé they were, and 
represented by their trustées in the prooeedings of foreclosure 
— they were not parties in such a sensé as would enable them 
to control the litigation, or corne forward now as parties orig- 
inally engaged in the litigation; and they, therefore, seek, 
very properly, if they are to hâve any relief in this proceed- 
ing, to be made parties in the first instance. The first ques- 
tion that présents itself is whether they can be made parties. 

Taking ail to be true that they say in their pétition, the 
case stands that, during the prooeedings of foreclosure, thèse 
petitioners ought to bave been represented, and were legallyrep- 
resented, by the trustées, plaintiffs in the foreclosure suit. The 
foreclosure was manfuUy resisted by the corporation for three 
or four years. It was obvious that the mortgage ought to be 
foreclosed, and the road sold, as the interest had not been paid 
for years. The présent applicants state that the road, at that 
time, was worth say $8,000,000. Fifteen million dollars of 
bonds were liens upon it, with whatever other claims there may 
bave been against it, besides the interest coupons, so that 
the road had a bonded debt of twice the amount thèse peti- 
tioners say it was then worth. It was, therefore, obvious 
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that it was just and right to foreclose the mortgage, and sell 
the road, for the payaient of those debts. 

During this litigation it became apparent to the court that 
this road had to be sold. They finally entered a decree for 
the sale. It has been said in the argument that that was a 
consent, and, therefore, was something of an ex parte pro» 
ceeding, but the record does not show any such state of the 
case as that. It shows very elearly that the parties were 
présent, and although there is, in some parts of the record, a 
preliminary statement that such and such parties were prés- 
ent in court, and consented to the decree, or submitted a 
decree which they desired to hâve entered, the record goes on 
further to state that the court did not enter that decree, but 
that it took the paper and entered a decree upon its own con- 
sidération. It was, therefore, a decree on a full considération 
by the court — one which met its approval, upon an examina- 
tion of the merits — and it ordered the sale. The sale waa 
had. A part of the original bond holders were, under a spé- 
cial organization, according to the laws of Minnesota, pur- 
chasers. That did not settle the controversy or the rights of 
the parties absolutely. The master who made that sale was 
required to report it into court. He did report it, and the 
sale was confirmed. 

Now, that sale being confirmed, a deed made by the mas-' 
ter, property turned over and delivered to the purchasers, 
those purchasers having reorganized under another corporate 
name, doubtless a great deal of the stock that they held passed 
into the hands of other men — certainly the bonds that they 
issued upon the strength of that new organization, to the 
extent of $8,000,000, having passed into the hands of other 
men — thèse parties now, for the first time, corne into this 
court and ask that they be permitted to upset ail this trans- 
action, to do that which they did not seek in the five years of 
litigation, namély, to be made parties to this suit, and then 
to be treated in the double aspect of persons who are parties 
to the suit and having ail the rights of parties from the be- 
ginuing, and, also, in the aspect of persons who were not 
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parties to the suit, and whose rights hâve not been fore- 
«losed. 

No authority is shown, no précèdent is shown, and I do not 
Ijelieve any can be shown, for such a proceeding. It is so 
anomalous, so unusual, so much out of the way, that I think it 
requires express authority in the way of précèdent or statute 
io show that such a thing as that can be done. The counsel, 
apparently, seeing this difBculty, hâve made an order accom- 
panyingthe confirmation proceedings the foundation, to a large 
«xtent, of this application. There is a single sentence at the 
«nd of the long order concerning the confirmation. The first 
part of that confirmation is: "That the said report, the said 
foreclosure sale, and ail proceedings thereon, be and the same 
are hereby, in ail things, confirmed." There are several 
«rders relating to the distribution of the proceeds, and what 
ihe master should do with the money, and so on, and then it 
winds up: "This order is made by and with the consent and 
at the request of the trustées, the eomplainants, and with the 
consent of the parties défendant shown above, and the right 
lo make any further order is reserved." 

The argument in favor of opening this case by thèse peti- 
tioners, who are not parties, is that we will permit them to be 
made parties; that this order is sufficient to open up every- 
thing. First, that it is sufficient to go back and open up 
ihe original decree ; but, if not, that it is certainly sufficient 
to allow the court, upon such représentations as they hère 
make, to set aside the order of confirmation, then to set aside 
the sale, and then to order a resale, or take such steps aa 
may be just to the parties. 

The language of that order differs but little from the ordi- 
-nary language made use of in decrees, to the effect "that 
further orders may be made upon a footing of this decree;" 
and I cannot believe that when it was made it was in 
the contemplation of the court who was confirming this sale 
that the "further orders" there spoken of was such an order 
as would set aside the sale. That was the thing they were 
passing upon. Who has ever heard of a decree which dis- 
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poses finally of millions of property — a decree under wMch 
the purchasers were to take possession and get a final deed, 
and under which they would enter upon the management of 
tlie property and create new rights, by bonds and ail that sort 
of thing — who ever supposed that such a decree as that was 
to stand for nothing more than a mère preliminary or in- 
terlocutory order, which the court could set aside at any 
time that, in its judgment, sufScient reasons for not confirm- 
ing the sale should be brought to bear ? It is much more in 
conformity with reason, with précèdent, and common sensé, 
to believe that the "further orders" referred to hère are such 
orders as might be necessary for the distribution of the funds 
as between the parties, and the payment of the bonds which 
had to corne in, and which might be disputed as to their own- 
ership — probably for the delivery of the possession, (for I 
do not see anything in this decree which requires the delivery 
of the possession,) probably for the making of a deed, (for I do 
not see anything hère about the making of a deed.) There are 
fifty things you can imagine which would be consistent with 
the confirmation of the sale, and which might yet require 
further orders of the court. I hâve not the slightest idea 
that after ail the considération and ail the trouble that pre- 
ceded the sale, and ail the parties coming in and agreeing to 
sell, and consenting to it, that the court simply said: "We 
confirm this sale, subject to the setting aside of the confirma- 
tion whenever we think proper." Such a thing would be 
plainly against the interests of the purchasers, as well as 
against the interests of -the parties. I therefore think there 
is nothing whatever in that order which justifies the inter- 
férence that is asked in this case. 

On the whole, then, we are of the opinion that there is no 
principle or précèdent which wouldwarrant thèse petitioners 
being made parties to this suit with a view of making such 
motion in the case. 

In the next place we are of opinion that this order is not to 
be construed as extending to any such relief as is asked by 
thèse petitioners. 

We perhaps ought to stop there. I understand that a bill 



182 FEDERAL EEPOETEB. 

in chancery, in the nature of an original bill, or a bill of 
review, has been brought in this court, and demurrer thereto 
sustained by Judge Nelson, which, of course, is subject to 
appeal.* I feel bound to say that if thèse parties are eutitled 
to any relief in regard to this transaction it is by some such 
bill as that, and not by a proceeding to go under the founda- 
tion of this suit by being made parties to it, and then seek- 
ing to controvert matters which were error in the proceedings. 
If there has been such fraud practiced upon thèse parties by 
their trustées as -would justify any relief in connection with 
that suit, it must be by such a bill as that, ■whereby they corne 
in and set up their own interest, and show how they were 
cheated and defrauded. But I must say — I think I hâve a 
right to say — perhaps it may be of value in further litigation, 
(although I would not be bound by it in the suprême court,) 
that I hâve not seen such évidences of fraud in this proceed- 
ing as to justify the court to set aside this sale. 

It seems to me that hère was a case of a mutual interest by 
bond holders and others at hazard, whose purpose and ob- 
ject was to hâve that road sold to satisfy the bonds. AU of 
them must hâve desired that the road should be sold to sat- 
isfy their debts. 

I hâve already myself decided, on a plea in the original suit 
concerning the removal of the first trustées, and the substitu- 
tion of others, that that was rightfully done. Of course, I think 
BO.now. The road ought to hâve been sold; It was the duty of 
the trustées to procure its sale as soon as possible. They 
did, with great energy and persévérance, proceed in this court, 
and finally obtained, after years of litigation, a sale of that 
property, for the purpose of paying thèse debts. A sale was 
had, and it is said that one reason why it should be set 
aside was that it was sold for an inadéquate sum. It was 
sold for a sum above what the court fixed, as chancery prac- 
tice calls it, as an "upset price." 

Of course, the court, in fixing an upset price, intended to say 
that it was better that it should sell at that price than not to 
eell at ail, and the court had taken the necessary means ta 

*See Kropholler v. Kennedy, 2 Fbd. Eep. 302. 
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get ail the information on the subject possible, as the case 
stood at that time. It is wrong to suppose that the same 
court will now set aside the sale which brings a million and a 
half of dollars beeause of the objection that now, in the light 
of a year or two after that, in the improved circumstancea 
and the prosperous times, in the value attaching to that road 
growing out of the connections newly made, we are now to 
consider the thing as of the présent time, in relation to its 
value at the time the same was made. This is one of those 
constant every-day events of people, who hâve let things slip 
out of their hands, coming back afterwards to endeavor to 
secure the value which they failed to recognize or secure at the 
time. Nothing hindered thèse bond holders from bidding. It 
is said there was a million and a half dollars among them. 
They could hâve bid as well as the other bond holders. The 
trustées did not feel disposed to fight them ; they left them to 
protect themselves. 

I must say, also, in regard to the trustées, that I don't see, 
although by the decree they had the power, and perhaps a 
conditional instruction, that they should purchase that prop- 
erty if they thought it was selling for a totally inadéquate 
price, but we cannot say that they did not exercise their best 
judgment about that when they let it go. We do know that 
there were large expenses to be paid ; that there was a large 
sum of money in cash to be paid before it could be bought by 
the trustées and paid for in the bonds of the corporation, 
We know that there were a million of dollars of debentures 
and other interests that had to be provided for before the 
road could be purchased by the bonds, and we do not know 
of any adéquate means that the trustées had to raise the 
cash and the amount of thèse debentures. 

I must say, in regard to the argument urged hère more 
than once by Mr. Gilman, that thèse trustées should hâve 
Bold the land for that purpose does not strike me as being an 
argument of very great weight. They could not hâve sold 
land in time to raise that money in any ordinary mode, in 
any satisfactory mode, in any mode that would not hâve 
been liable to greater objections, or as -great, as to let the 
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road be bought in by a majority of the bond holders. I 
myself do not see any fraud committed by thèse trustées. 

The great objection, however, is that thèse bond holders 
commenced proceedings long ago under the foreclosure pro- 
ceedings to organize themselves into a body of men by a com- 
mittee for the purpose of buying the road. In regard to that 
it is to be said that tbey excluded nobody — none of the bond 
holders — from coming in on the same terms as themselves. 
They invited every one to corne in with them. Thèse peti- 
tioners, representing a million and a half, who now hold thèse 
bonds, stood out and declined to come into the arrangement, 
and took no steps to protect themselves or the property. What 
right hâve they, when thèse parties spent money, time, and 
trouble to hâve this road sold, to claim ail the advantages 
which diligence and labor and money expended; and espe- 
ciaily the money for thèse debentures, in the idea that they 
■were trying to get the road into the hands of a receiver and 
of keeping it up ? What right hâve they to come in now and 
Bay: "We avail ourselves of your labor, money, and time, for 
the siinple reason that you undertook to get this road sold for 
the purpose of paying yourselves as well as us ?" 

Because thèse men co-operated and put themselves in con- 
dition to buy the road, it does not seem to me that they were, 
therefore, acting in any fraudulent manner. They deprived 
thèse petitioners of none of their rights. They were at liberty 
to join the syndicate, as it was called ; they were at liberty 
to bid ; they were at liberty to come in and make themselves 
parties. They did nothing of the kind. Were thèse bond 
holders, who purchased the road, to be put into the condition 
of a single man, who owned 12,000,000 out of 15,000,000 of 
bonds, I can see no reason why they should not take steps to 
hâve the road sold, and buy the road as cheap as they could 
get it, provided they cheated or hindered nobody in the matter. 

This branch of the subject was not necessary to be decided 
hère, and the parties may take an appeal from Judge Nelson'a 
décision. I onlymake thèse remarks for the considération 
of counsel. 

The présent pétition îs ovenrnled. 
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Foss and others v. Thb First National Bank oï Denveb. 

{Circuit Court, D. Colorado. , 1880.) 

L JuRisDicTioN— Nation al Banks. — The fédéral courts hâve jurisdiction 
over ail suits by and against national banka, irrespective of the sub- 
ject-matter. 

2. Samb — Same — Parties. — Joining merely nominal or personal parties 
haç no effect either to confer or exclude jurisdiction; but trustées, 
executorg, and the like are not formai parties, within the meaning of 
the rule, where in fact interésted in the litigation. Accordingly, 
where two or three persons, claiming a certain fund which was in the 
custody of a national bauk, brought their bill in equity against the 
bank and a third claimant, and the bank exhibited its cross-bill,' pray- 
ing that the parties might interplead, this was held to confer jurisdic- 
tion, although but for such cross-bill the jurisdiction was doubted. 

In Equity. Bill and cross-bill. Motion to dismiss for 
want of jurisdiction. 

L. C. RochveU and J. Q. Charles, for motion. 

Wagner, Dyer é Emmons and W. S. Decker, opposing. 

McCbaby, C. J. This controversy relates to a fund which, 
under a written agreement between Simeon H. Foss, Absalom 
V. Hunter, and Charles B. Bissell, was deposited to their 
joint crédit with the First National Bank of Denver. The 
money can be drawn from the bank only upon the joint check 
of the said Foss, Hunter and Bissell, and a dispute having 
arisen between them as to their respective shares thereof, no 
joint check bas been signed. 

On the eighth of January, 1879, défendant Bissell gave 
notice in writing to the bank that he claimed seven-twelfths 
of the fund, and that until his claim was adjusted be objected 
to the payment of any part of the fund to the other claim- 
ants. On the sixth of March folio wing the plaintiffs in the 
original bill, Foss and Hunter, served a written notice on the 
bank, claiming to own nine-twelfths of said fund, and declar- 
ing that said Bissell was entitled to three-twelfths only, and 
they demanded of the bank payment of eight-twelfths of the 
amount on deposit, leaving in the hands of the bank one- 
twelfth, as in dispute between them and BisseU. It also ap- 
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pears, from an inspection of thèse notices, that Bissell claims 
four-twelfths of the fund in his own right, and three-twelfths 
as agent and attorney for one C. J. Eeynolds, and that Foss 
and Hunter deny ail daims on behalf of said Eeynolds. The 
plaintiffs in the original bill, Foss and Hunter, instituted this 
proceeding in order to settle the controversy as to the proper 
division of the fund, and pray decree directing payment to 
them of their alleged share, to-wit: eight-twelfths thereof. 
Défendant Bissell answers, claiming, in his own right and as 
representing C. J. Eeynolds, to be entitled to seven-twelfths. 

The bank answers, among other things, that it bas no interest 
in the fund, and is only holding it as a depository, and does not 
know to which of the claimants it ought of right to render and 
pay the same. Of the cross-bill filed by the bank I will 
Bpeak presently. The défendant Bissell moves to dismiss for 
want of jurisdiction. The motion is urged upon the ground 
that ail the parties are shown by the bill to be citizens of the 
Btate of Colorado, and that there is no jurisdiction under the 
national bank act, because the First National Bank of Denver 
appears, by the record, to be only a nominal party, with- 
out interest in the litigation. 

1. It may be regarded as settled that national banks may 
eue and be sued in the fédéral courts by virtue of the pro- 
visions of section 629 of the Eevised Statutes of the United 
States, which provides as foUows : 

' "Section 629 — Jurisdiction. The circuit courts shall hâve 
original jurisdiction as foUows ;**»***** 
*Tenth — Of ail suits by or against any banking association 
e^ablished in the district for which the court is held, under 
any law providing for national banking associations.' " First 
Nat. Bk. Omaha v. Countyof Douglas, 3 Dillon, 298; Bank of 
Bethel v. Pahquioque Bank, 14 Wall. 383-395; Kennedy y. 
Gibson et al. 8 Wall. 498. 

Under a similar provision of the charter of the United 
Btates Bank of 1816, a question was made as to the power of 
congress to confer jurisdiction upon a fédéral court in a pase 
not necessarily involving the construction or the validity of a 
law of the United States, or of some provision of the consti- 
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tion, or of a treaty. This question, was raised upon tha 
Becond section of the third article of the constitution, which 
iimits the judicial power of the United States to "cases in law 
and equity arising under this constitution, the laws of tha 
United States, and treaties made or which shall be made 
under their authority," and it was claimed that a case against 
a bank of the United States was not necessarily a case arising 
under a law of the United States. But the suprême court, 
in the case of Oshorn v. United States Bank, 9 Wheat. 738, in 
which an elaborate opinion was delivered by Chief Justice 
Marshall, held that the act of congress conf erring jurisdiction 
upon the circuit courts in ail suits by or against sueh banks, 
irrespective of the subject-matter, was constitutional. 

This ruling applies with fuU force to the construction of the 
above-quoted proyision of the Eevised Statutes. 

2. It seems to be well settled that the joining in a, suit of 
merely nominal or formai parties can bavé no effect, either in 
conf erring or excluding jurisdiction. Browne v. Strode, 5 
Cranch, 303 ; Wormley t. Wormley, 8 Wheat. 421 ; Wood et al. 
V. Davis, 18 How. 467. Trustées and exeeutors do not be- 
long to this class. They are, although suing for others, the 
real prosecutors of the suit. They are parties to the con- 
tract. McNutt v. Bland, 2 How. 9-10 ; Knapp v. Railroad Co. 
20 Wall. 117. In the latter case, which was a suit by a 
trustée, the court said : "He is not a mère passive instru- 
ment in the litigation. On the contrary, he is active in pros- 
ecuting it, and would be remiss in his duty if he failed in 
using ail proper means to bring it to a suecessful issue. As 
the cause of action is vested in him, the court looks to his cit- 
izenship in determining the question of jurisdiction, and not 
to the résidence of those persons who are beneficially inter- 
ested in the subject-matter of the litigation." McNutt v. 
Bland was a suit on the officiai bond of a sheriff executed to 
the governor of the state. The action was brought in the 
name of the governor of Mississippi, against a citizen of that 
state, but for the use of citizens of another state. _ The juris- 
diction was upheld upon the ground that the governor was 
a nominal party only, the court observing that "in no just 
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view of tlie constitution or law can he be considered a Htigant 
party ; both look to things, not names : to the action in con- 
troversies and suits, and not to the mère forms or inactive 
instruments used in conducting them, in view of some positive 
law." 

Upon the authority of thèse and other similar cases I con- 
clude that, where jurisdiction is dépendent upon the parties 
to the suit, we are to look to the real and not to the merely 
nominal or formai parties. Where suit is brought against a 
national bank, by virtue of the statute under considération, it 
must appear that the bank is a real active party to the liti- 
gation in order to maintain the jurisdiction. If the case 
stood upon the original bill and answer I should entertain 
grave doubts as to jurisdiction. It eould, in that case, be 
upheld, if at ail, only upon the ground that the proceeding, 
if conducted to a termination, -vrould resuit in a jiulgment 
against the bank. 

3. But the bank itself bas chosen, by its cross-bill, to 
invoke the aid and protection of this court as a court of equity, 
and I will now consider whether it haa, in this way, brought 
the controversy within the jurisdiction, 

The circuit courts hâve jurisdiction of suits instituted by 
national banks in equity as well as at law ; and the question 
to be determined is whether the cross-bill in this case may 
be regarded as in itself constituting a suit within the meau- 
ing of the equity rules and praetice prevailing in tliis court. 
The cross-bill is filed by the bank against ail the claimants 
of the fund in question, and it sets out the facts already re- 
ferred to in this opinion. It also avers that plaintiff in tlie 
cross-bill is a national bank, organized and existing under 
the national banking act approved June 3, 1864, and amenda- 
tory acts, doing business at Denver, Colorado, within this 
district. It sets forth the fact of the filing of the original bill 
in this case, and the substance of the allégations therein, as 
well as a statement of the conflicting claims and demands 
upon said fund, of Posa and Hunter on one aide and Bissell 
on the other. Concerning the fund in dispute, the cross-bill 
Bets forth that "the same is now in the bank of your orator, 
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which Bum your orator is informed and believes îs in dispute 
between the said Bissell on the one side, and the said Fosa 
and Hnnter upon the other ; that each party demanda the right 
to own said sum of money last above stated ; that your ora- 
tor claims no right, title, or interest in or to the* same, but is 
merely holding it as a depository or stakeholder, and does not 
know to which of the claimants he ought of right to render 
and pay the same. And your orator further représenta and 
shows to the court that it is under no liability to either said 
Foss and Hunter or said Bissell, beyond that whieh arises to 
the title to the money so deposited in its bank. Said Bissell 
on the one hand, and Foss and Hunter on the other, demand 
that your orator should pay such money over to them, but 
they refuse to join in a joint check or order in ehecking the 
same out; that your orator has doubts as to which of said 
parties really owns said money, and that it cannot safely pay 
or render it to one party without being liable for the same 
debt to the other," etc. 

The prayer is that défendants may be required to inter- 
plead, and settle or adjust between themselves, their right or 
ciaim in or to the disputed fund, the bank declaring its read- 
iness to pay in accordance with the decree of the court. It 
is well settled that a trustée or bailee who is sued, or in dan- 
ger of being sued, by several claimants of the same property, 
may hâve relief by filing a bill to compel them, by the 
authority of a court of equity, to interplead and settle their 
dispute in one suit. This rule is based upon the ground that 
such a proceeding relieves the bailee or depository fropi being 
harassed by suits in which he has no interest; and it is 
especially applicable to a case "where two or more persons 
severally claim the same thing under différent titles, or in 
separate interests, from another person, who, not claiming 
any title or interest therein himself, and not knowing to which 
of the claimants he ought of right to render the debt or duty 
claimed, or to deliver the property in his custody, is either 
molested by an action or actions brought against him, or 
fears that he may suffer injury from conflicting claims of the 
parties." 2 Story's Eq. Jur. § 806. The proceeding may 
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be instituted, not only to secure for the bailee or depository 
protection against being compelled to pay or deliver the tning 
claimed to both claimants, but also to relieve him from the 
vexation attending upon the suits which are or may be insti- 
tuted against him. For a full discussion of the whole sub- 
ject see 2 Story's Eq. Jur. §§ 801 to 813&, inclusive, and 
cases cited in notes. 

The doctrine has been applied to the case of a bank having 
possession of funds claimed by adversary parties, which is 
this case. The City Bank of New York v. Skelton, 2 Blatchf . 14. 

4. The remedy in such a case is, as will be seen from an 
examination of the foregoing authorities, by bill of inter- 
pleader, which is an original bill, filed by a person who claims 
no interest in the subject-matter, in opposition to the person 
against whom the bill is exhibited, but prays the decree of 
the court touching the rights of those persons for the safety 
of the plaintiff in the bill. Story's Eq. PL § 18. The remedy 
is hère sought by means of a cross-bill, filed in a case already 
commenced ; but upon examining this pleading I find that it 
is in substance, and in everything but name, an original bill 
of interpleader, and I am qî the opinion that for the purposes 
of this motion it may be regarded as an original suit brought 
by the bank, in the nature of a bill of interpleader, against 
the several claimants of the fund in controversy. It was 
filed before answering the original bill, and it contains ail 
the substantial allégations of a bill of interpleader, including 
a prayer for process and for relief. Story's Bq. PL c. 6. In 
form, the bill, considered as a bill of interpleader, may be 
slightly defective, but in substance it is sufficient, and in 
considering the question of jurisdiction we will look to the 
substance rather than to the form. As the whole contro- 
Tersy is presented by the crosa-bill, and can be settled there- 
under, I bave no hésitation in holding that this court has 
jurisdiction, and the motion to dismiss is accordiugly over- 
ruled. 
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Lewis ». Codntt Commissionebs of Baeboub Cotjntt. 
{Circuit Court, D. Kansas. July 23, 1880.) 

L MuNiciPAi.BoHi«— NESoTiABniiTT— Leoibi,atokb. — Il îs compétent 
lor the législature to make the negotiability of municipal bonds dé- 
pendent upon tbeir deliveiy by the treasurer of state. 

S. Bame — ^BosA FroB Purchasbb— Fkaud. — A purchaser of such bonds, 
purporting upon their face to bave been issued under the provisions 
of a statute containing such condition, is not a bona fide purchaser 
■without notice, where such bonds were fraudulentlj issued, without 
being delivered by the treasurer of state. 

Grant é Orant, for plaintiff. 

Edward StUling and Thomas P. Fenlon, for défendants. 

McCbaet, C. J. This is an action brought to recover 
jndgment upon certain municipal bonds issued by the author- 
ities of Barbour county, Kansas. By agreement of parties a 
jury bas been waived, and the cause submitted to the court 
upon an agreed statement of facts. 

The defence is that the bonds were fravdulently issued, 
and that plaintiff is not a honafide holder for value. 

The agreed statement shows, and counsel for plaintiff ad- 
mit, that the bonds were fraudulently issued, so that the 
only question for détermination is as to whether the plaintiff 
is a honafide purchaser without notice. 

The bonds upon their face purport to hâve been issued 
tmder the provisions of an act of the législature of Kansas, 
entitled "An act to authorize counties, incorporated cities, 
and municipal townships to issue bonds for the purpose of 
building bridges, aiding in the construction of railroads, 
water powers, and other works of internai improvements, 
and providing for the registration of such bonds," etc. Laws 
1872, c. 68, p. 110. 

The eleventh section of the act is as follows: 

"Sec. 11. That if the proposition for which bonds were 
voted be to aid in the construction of a railroad, or any 
bridge or other work of internai improvement, either by do- 
nations thereto or the taking of stock therein, then, upon the 
Bubscription being made therefor as hereinbefore provided, 
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the officera of such county, city, or township [shall therexipon 
issue the bonds of such county, city, or township] for the 
amount of such subscription, and shall forthwith deliver the 
same, together with the original or a copy of the subscription 
— setting forth its^ ternis in full — to the treasurer of state, 
which said bonds shall be held by the sâid treasurer of state. 
in escrow, until the conditions in the terras of said subscrip- 
tion to such railroad or other work of internai improvement 
Bhall be in ail things fully complied with; that upon the 
conditions of the said subscription being in ail things fully 
complied with, then the treasurer of state shall deliver such 
bonds to the parties entitled thereto, who shall hâve the 
same registered as hereinafter provided : provided, that $uch 
bonds shall not bear interest or be negotiahle until ajter the de- 
livery and registration thereof; and provided further, that in 
case of a failure to oomply with the conditions in the terms 
of such subscription, then such bonds shall be by said treas- 
urer of state cancelled and redelivered to the county, city, or 
township issuing the bonds ; and provided further, that this 
section shall not apply where the people may hâve named 
some party as trustée in their vote on the proposition, and 
the contractor may thereafter agrée to the same. " 

The meaning of this section is plain. It was intended to 
protect the tax payera of the counties in Kansas against an 
unauthorized or fraudulent issue of bonds under the act 
without a compliance with its provisions. Prior to its pas- 
sage the law had been settled that, in the absence of législa- 
tion to the contrary, bonds purporting on their face to hâve 
been issued and delivered by the authorities of a county in 
pursuance of law, operated in the hands of a bonafide pur- 
chaser to estop the county from denying their validity. 

The législature of Kansas undertook to provide by law cer- 
tain safeguards against fraud. Thèse are set out in the act 
a')ove mentioned. AU such bonds were to be delivered to 
the treasurer of state, to be held by him in escrow, until the 
terms of subscription should be fully complied with, and 
upon such compliance to be by him delivered to the parties 
entitled thereto. Such delivery by the treasurer is made by 
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the act a condition précèdent to the negotiability of tbe 
bonds. The proviso déclares "that suoh bonds shall not 
bear interest or he negotiable until after the delivery and 
registration tbereof." The agreed statement shows that the 
bonds in question were by the terms of the subscription to be 
placed in the hands of the treasurer of state, in escrow ; to 
be delivered, $50,000 when the railroad subscribed to should 
be completed to Medicine Lodge, and $50,000 when through 
the cotinty; that no part of the railroad was ever built; that 
the bonds were not delivered to the treasurer, but to one 
Hutchinson, who procured their registration by the auditor 
of state, and fraudulently put them in circulation. They 
were never in the hands of the treasurer of state, and were, 
of coursé, never delivered by Mm. 

If, therefore, the statutory provision above quoted is to 
bave the force and effect evidently intended by the légis- 
lature, the bonds must be held non-negotiable and bad in 
the hands of the plaintiff. But it is strongly urged by the 
counsel for plaintiff that the county is estopped to deny the 
. negotiability of the bonds, because they appear on their face 
to be negotiable, and purport to be issued in accordance with 
the statute. I s'uppose it is compétent for the législature of 
a state to prescribe such conditions as it may deem proper 
with respect to the negotiability of any bonds it may author- 
ize a municipality to issue. It may provide that such bonds 
shall not be negotiable at ail; and, if so, wby may it not also 
provide that they shall be negotiable only upon condition 
that they pass through the hands of the treasurer of state, 
and are by him delivered? This imposes upon the purchaser 
only the duty of examining the records of a public office, or 
of inquiring for information of a public officer, to ascertain 
the fact. The authorities are uniform that such a purchaser 
must take notice of the terms of the statute under which 
such bonds are issued, as if the same were set out in fuU on 
the face of the bonds. 

In delivering the unanimous opinion of the suprême court, 
in McClure v. Township of Oxford, 94 U. S. 429, Mr. Chief 
Justice Waite said: "To be a bonajide holder, one must be 

v.3,no.4— 13 
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himself a purchaser for value without notice, or tlie successor 
of one who was. Every man is chargeable with notice of 
that which the law requires him to know, and of that which, 
after being put upon inquiry, he might bave ascertained by 
tbe exercise of reasonable diligence. Every dealer in mu- 
nicipal bonds which, upon their face, refer to the statute 
under which they were issued, is bound to take notice of the 
statute and of ail its requirements." 

True, the purchaser may présume compliance with such 
provisions of the statute as relate to the manner of exercising 
powers conferred by law upon offieers of the county. If the 
power to issue the bonds exists in law, and the bonds recite 
a compliance with it, the récital is conclusive. Orléans v. 
Platt, 99 U. S. 676. But this doctrine applies to negotiable 
instruments having the property of commercial paper. It 
bas never been extended to a case like the présent, where, by 
the terms of the statute, the instrument is declared not 
negotiable until delivered to the treasurer of state, and by 
him to the party entitled thereto. If this provision is to be 
regarded as inoorporated in the bonds, then, how can it be 
said that the instruments are negotiable on their face ? If 
we are to read the statute as a part of each bond, then they 
appear on their face to be negotiable only upon the condition 
named in the act. 

If a corporation should issue a bond negotiable only when 
countersigned by its président, no lawyer would doubt that a 
purchaser would take it at his own péril if not so counter- 
signed. It is difScult to discover the différence between such 
a case and one where the bond appears by its terms to be 
negotiable only upon the condition that it shall pass through 
the handa of a state officer, and be by him delivered. If it 
appeared in this case that the bonds were delivered to the 
treasurer of state, and by him to an innocent purchaser, I am 
not prepared to say that this would not be a sufficient protec- 
tion to the holder, even if the delivery had been wrongful. 

The décision of the treasurer upon the question of compli- 
ance with the terms of the subscription would, I tbink, estop 
the county, for the county made him its agent for the pur- 
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pose of deciding that question. But since it appears that the 
bonds were never delivered to the treasurer, and that the pur- 
chaser might hâve ascertained that fact hy an inquiry ad- 
dressed to that of&cial, I am of the opinion that he purchased 
at his péril. To hold otherwise would be to nullify the stat- 
ute, which was passed for the very purpose of providing cer- 
tain safe-guards against the fraudulent issue of bonds by 
agents of the county. If the statute is construed so as to 
permit such agents to estop the county by such fraudulent 
issue, the statute ia without vitality. I think the statute is 
notice to the purchaser of bonds issued under its provisions 
that such bonds are not negoti'able unless delivered through 
the treasurer of state, and that such purchasers must make 
inquiry as to the fact, or purchase at their own risk. The 
bonds were not negotiated by the agent authorized by law, to- 
wit, the treasurer of state. If that officiai had negotiated 
them, the bona fide holder might, as already suggested, be 
protected upon the ground that the treasurer was pi^sumably 
performing his duty, and the purchaser had the right to rely 
upon that presumption. But thèse bonds were negotiated by 
a Etranger, having no officiai relation to the county. Who- 
ever buys under such circumstances must inquire as to 
whether the treasurer of state has delivered the bonds. The 
law constituted the treasurer of state the agent of the county 
for the purpose of issuing thèse bonds, and made their nego- 
tiability dépendent upon the condition précèdent of delivery 
by him. If he had performed this duty — if he had acted as 
agent — however irregular or even unlawful his action, the 
county might be estopped. But not so where he did not act 
at ail, and the bondg were set afloat by the fraudulent act of 
another. No représentations by a pretended agent can ever 
establish the fact or extent of agency.. 

If Hutchinson represented that he was authorized to nego- 
tiate the bonda, he could not thereby bind the county. The 
agent of the county for 'the purpose was named by law as 
well as by the act of the county, and there was no excuse for 
accepting without inquiry, as final, the statements of any 
otber person. N. Y. Life Ins. d Trust Co. v. Beeie, 3 Seld. 
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364. The plain meaning of the statute is that the bonds are 
not to be regarded as issued until delivered under the act by 
the treasurer of state. Until so delivered they are in escrow, 
and of this the public has notice in the terms of the law itself. 

In Chisholm v. City of Montgomery, 2 Woods, 584-695, Mr. 
Justice Bradley said: ,"The plea that the city is estopped 
by the act of ita offieers, by the resolutions of the city coun- 
cil, or by the negotiable form or other matter in the bonds 
themselves, from denying the authority of such ofBcers to 
pledge the faith of the city in aid of said plank roads, and to 
issue the bonds in question, cannot be maintained. Public 
offieers cannot acquire authority by declaring that they hâve 
it. They cannot thus shut the mouth of the public wham 
they represent. The offieers and agents of private corpora- 
tions, entrusted by them with the management of their own 
business and property, may estop their principals and subject 
them to the conséquences of their unauthorized acts. But 
the body politic cannot be thus silenced by the acts or déclara- 
tions of its agents. If it could be, unbounded scope would be 
given to the peculations and frauds of public offieers. I hold 
it to be a sound proposition, that no municipal or political 
body can be estopped, by the acts or déclarations of its offi- 
eers, from denying their authority to bind it. The Floyd 
Acceptances, 1 Wall. 666. Pinally, the plea that the plain- 
tiffs are hona fide holders of the bonds cannot avail where 
the defence is want of power to issue them. Of this defect 
the plaintiffs were bound to take notice. Had the power to 
issue the bonds existed, and had the question been whether 
certain preliminary conditions had been complied with, the 
plea might, under certain circumstances, hâve been a good 
one." 

If this is the law when an officer of the corporation has ex- 
eouted his power, a fortiori it is the law of the présent case, 
where the officer who was authorized did not act at ail, and 
an outsider, for purposes of fraud, undertook to do so. 

The conclusion reached renders unnecessary any considéra- 
tion of the questions discussed by counsel., 

Judgment for défendants. 
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Albion Lead Works v. Citizens* Insueanob Ooupakt. 

Bamb V. Lancashirb Insubancb Company. 

Samb ». Hdmboldt Instjbanob Company. 

Same V. Home Insubanoe Company. 

Bame V. Standard Insurance Company. 

Same v. Union Marine Insurance Company, 

(Oircmt Court, D. Matsachutetit. July 24, 1880.) 

1. Interkst— Damages— TRuerBH Peocbss. — In Massachusetts the inter» 
vention of a trustée process will not relieve the défendants from the 
assessment of Interest as damages, where judgment was eatered on 
the debt, after a defence on the merits, during the continuance of th» 
attachment, and no application had been made to continue the action 
for judgment until the trustée process was disposed of, 

LowBLL, C. J. In thèse cases the défendants agreed to abide 
the result of the action against the Williamsburg City Fire 
Insurance Company, in which judgment bas now been entered 
upon the verdict for the plaintiffs. The only question re- 
maining open is whether interest is to be computed upon the 
amount due in each case, after the expiration of 60 days 
from the notice and proof of loss. It seems that after thèse 
actions were brought the défendants were severally summoned 
as trustées of the plaintiËf corporation in one or more actions 
in the state courts. Those actions hâve been disposed of ia 
Bome way and are not now pending, and there are no exist- 
ing attachments upon the debts due from the défendants. 

I had occasion to notice in Greenish v. Standard Sugar 
Refinery, 2 Lowell, 553, that in Massachusetts, if interest ia 
not due upon a debt by the terms of the contraet creating it, 
but is assessed as damages, the courts do not assesa it during 
the time that payment bas been delayed by a trustée process. 
The theory is that the défendant is not in default during that 
period, for that it may well be presumed that he would bave 
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paid the debt if he had not been forbidden. Adams v. Cordls, 
8 Pick. 260 ; Oriental Bank v, Tremont Ins. Co., 4 Met. 1 ; 
Bennell y. Kimhall, 5 Allen, 356; Bickford v. Rich, 105 Mass. 
340; Huntress v. Burbank, 111 Mass. 213. 

In the case last cited, Morton, J., says : "A debtor is not 
chargeable with interest as damages for delay in the payment 
of a debt, when such delay is caused by his being summoned 
as the trustée of the debtor." Thèse words give the reason of 
the décision; and that reason fails in this case. Hère the 
trustée processes were served upon the défendants after the 
actions against them were pending, and could not hâve been 
pleaded to thèse actions, nor hâve delayed payment. Wallace 
V. McConnell, 13 Pet. 136; Whipple v.Bohhins, 97 Ilass. 107. 
Our Massachusetts statute provides that in such case the 
pending action shall proceed to verdict or award, but that the 
court may, for goùd cause shown, continue the action for 
judgment until the trustée process is disposed of. Gen. St. 
c. 142, §§ 18, 19, No application was made to the court 
hère for any such action, and when the appropriate time bas 
come, which is this time immediately before judgment, the 
trustée process bas been disposed of, and no such application 
is possible. 

The défendants were not delayed by the foreign attachment, 
but were defending the case upon its merits during the whole 
period of the rise and decay of the trustée processes. They 
are not, therefore, within tliose cases which excuse debtors 
from paying interest when they may be assumed to hâve been 
prevented by superior power from satisfying the demand of 
the plaintiff. 

Damages to be assessed, with interest, as usuaL 
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Eadfoed, Assignée, v. Folbom. 
[District Court, B. D. Michigan. June 14, 1880.) 

1. jDDaMENT— EsTOPPEi/— Same Oaubb op ACTION. — Whero a question 

is distinctly put in issue, and tried and decided, ttie judgment opérâtes 
as au estoppel as to that question in any subséquent suit between the 
same parties, whetlier the second suit be upon tlie same or some ottier 
cause of action. 

2. Same — Same— Parties. — So, wlien an issue is made in a case and de- 

cided, isThether with or without trial, the judgment is conclusive 
between the same parties in any subséquent action for the same cause, 
and as to ail questions which were, or might hâve been, raised upon the 
first triaL 

3. BAiiB — Samb — iîiFFBKENT CAUSE OF ACTION. — But, where a suit is tried 

and determined, the mère fact that in that suit a question might hâve 
been raised, tried, and determined, does not prevent the raising of such 
question in a suit upon a différent cause of action. 

A. began a suit in lowa against B., to obtain his possession and 
quiet his title to certain lands standing in A. 's name. Pending this 
suit A. conveyed a portion of the lands to C, ■who intervened as oo- 
plaintilï, and asked that this portion might be set off to her. The 
case was tried and submitted. Before décision A. was adjudicated a 
bankrupt, and his assignée was substituted as-plaintiff, and the lands • 
Btill standing in A.'s name were set ofif to his assignée, but no ques- 
tion was raised as to the validity of the conveyance from A. to G. 
Subsequently A.'8 assignée flled a bill against 0. to hâve the convey- 
ance set aside as a fraud upon A.'s creditors. Seld, that the proceed- 
ings in lowa were not an estoppel. Ileld, also, upoii the tacts, that the 
conveyance was fraudulent and void. 

In Equity. 

Bbown, D. J. This is a bill brought by the complainant, 
as assignée of Simeon and Frank Folsom, to set aside two 
deeds and a mortgage executed by Frank Folsom and wife to 
Eliza Folsom, the défendant, upon the ground that thèse con- 
veyances were made by said Frank Folsom and wife at a time 
when he was hopelessly insolvent, without considération, and 
for the purpose of defrauding his creditors, by placing the 
property beyond their reach. The first conveyance was a 
deed dated February 18, 1875, conveying to said défendant 
certain store property situated in the city of Council Bluffs, 
lowa. The second was a deed dated October 5, 1875, and 
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conveyed a certain house and lot in said city. Thetliird con- 
Teyance was a mortgage bearing date February 1, 1876, con- 
veying about 1,000 acres of farming lands in Pottawattamia 
county, lowa, and purporting to secure the payment of a 
certain note of $4,000, given to the défendant by S. Folsom 
& Co., dated September 16, 1875. 

A preliminary objection was taken at the hearing to the 
effeet that the validity of thèse conveyances, and of the title 
of the défendant to the property in question, was now res ad- 
judicata, by reason of certain proceedings in the circuit court 
of Pottawattamie county, lowa. It seems that in June, 1871, 
Jeremiah Folsom deeded the real estate in question to his 
brother Simeon, taking back from him a bond to reconvey at 
the end of ten years, should certain conditions therein named 
be fulfilled. Afterwards Simeon conveyed to Frank under a 
power of sale said to be conveyed in said bond, Afterwards, 
and in 1872 or 1873, Frank, claiming to own the real estate 
by virtue of the deed from Simeon, and also claiming that 
Jeremiah had broken his covenant, began an action in the 
circuit court of Pottawattamie county, asking that his title to 
this real estate be quieted as against Jeremiah Folsom and 
his wife, whom he made défendants, and that he might be 
decreed to be the owner in fee of the premises. 

Défendants answered, setting up in substance that the 
deed and bond constituted simply a security or mortgage, 
and not an absolute conveyance as between the parties, and 
that Frank had fuU notice of this fact, and consequently 
had no better title than Simeon. Défendants also filed a 
cross-bill, asking that the transaction be decreed to be a 
mortgage; that the same be redeemed, that an accounting 
might be had, and a time fixed within which the défendants 
might pay such sum and retain their title to the premises. 
To this answer and cross pétition Frank Folsom replied, and 
the case was at issue. After the issues were thus joined, 
Frank conveyed a large portion of said real estate by two 
•warranty deeds to Eliza F. Folsom, the défendant in this 
suit. Before the hearing Eliza filed an intervening pétition, 
ftverring that she had become the owner of a portion of the 



EADFOKD V. POLSOIT. 201 

premises described in the pétition hy purchase from Frank, 
and praying that her title might be established. Sometime 
thereafter the cause was argued upon the pleadings and 
proofs, and submitted to the court, and by the court taken 
under advisement. Subsequently, and before a décision waa 
rendered, Frank Folsom was adjudicated a bankrupt in this 
court, and the plaintiff herein, baving been appointed his as- 
signée, appeared in the cause in lowa, moved the court that 
the submission be set aside, and that he be substituted aa 
party plaintiff for Frank Folsom ; that ail af ter proceedings 
in the cause be in his name, and that he be permitted to file 
the necessary pleadings in that behalf. The court refused to 
set aside the submission, but allowed him to be substituted aa 
plaintiff, and to file an amendment to the pétition setting up 
the fact of the bankruptcy of Folsom, and his appointment as 
assignée. This cause had already been commenced in this 
court. Afterwards, the court rendered a decree that the bond 
and deed were intended as a mortgage; that Frank Folsom 
took with notice; that his sister Eliza took pendente lite, 
and also with notice. In accordanee with the prayer of the 
cross-bill the court directed an accounting, fixing the amount 
necessary to redeem, and provided that rédemption might be 
made on or before June 1, 1880, which, if made, should then 
vest the property in the défendants free of any claim or lien 
in favor of the plaintiff or intervenor, and further provided 
that such rédemption money should remain in court until the 
prospective rights of the plaintiff and intervenor should be 
determined; that if the rédemption was not made, then the 
title to the land deeded by Frank to the intervenor should 
rest in her, and the residue in the plaintiff Eadford, "free and 
clear of any lien or claim of défendants, or either of them." 

The question now arises whether this decree vesting the 
title to a portion of the property in Frank, and to another por- 
tion in Eliza, estops the plaintiff in this suit from questioning 
the validity of the conveyance from Frank to Eliza made 
pending the législation in lowa. The gênerai principlôs appli- 
cable to this class of questions are weli settled. 

When a question is distiuctly put in issu'e, and trîed aàd 



202 rSDKBAL BEPOBTBB. 

decided, the ]udgment opérâtes as an estoppel as to ihat 
question in any subséquent suit between the same parties, 
whether the second suit be upon the same or upon some other 
cause of action. Hopkins v. Lee, 6 Wheat. 109 ; Campbell v. 
Cross, 39 Ind. 155-158 ; Bank of the U. S. v. Beverly, 1 How. 
134-135 ; Davis v. Brown, 94 U. S. 423. So, when an issue is 
made in a case and decided, whether with or without trial, 
the judgment is conclusive between the same parties in any 
subséquent action for the same cause, and as to ail questions 
whioh were or might hâve been raised upon the first trial. 
Stockton V. Ford, 18 How. 418 ; Mallony v. Horan, 49 N. T. 
111. But, where a suit is tried and determined between parties, 
the mère fact that in that suit a question might hâve been 
raised, tried, and determined, does not prevent the raising 
of such question in a suit upon a différent cause of action. 
Cromwell v. The County ofSac, 94 U. S. 356 ; Davis v. Brown, Id. 
423-428; Eussell V. Rau, Id. 602; Nims v. Vaughn, 40 Mich. 
356-360 ; Jacobson v. Miller, 41 Mich. 90-92. While the pro- 
ceedings in the lowa case undoubtedly would operate as an 
estoppel as to ail questions raised or which might hâve been 
raised between the plaintiff and Jeremiah Folsom, and while, if 
an issue had been raised in that action between Frank Folsom 
and Eliza, the plaintijBf hère would hâve been estopped to 
question the judgmentsOf the court upon that issue, it seems 
to me clear that the plaintiff was not bound to raise an issue 
with his co-plaintiff in that case; and it seems to me very 
questionable whether the court would or ought to hâve per- 
mitted it to be done. The case had been fuUy heard, argued, 
and submitted, and was then simply held under advisement 
by the court. It is impossible to say that with a case in this 
situation the plaintiff was entitled, as of right, to amend his 
pleadings, frame a new and totally distinct issue with his co- 
plaintiff, and thus delay the final disposition of the case. 
The effect would be to delay an adjudication of Jeremiah 's 
rights until another issue had been decided, to which he was 
an entire Etranger. AU that Eadford would be required to 
do under the circumstances was to take the case as be found 
it, and protect the interests of the creditors in that case. He 
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could not be expected to make a new and différent case- 
The action of the court in refusing to set aside the submis- 
sion, upon his application, is significant of the course whieh. 
would bave been taken bad be undertaken to introduee a 
new issue. The decree, too, purports upon its face to settle 
notbing except tbe rigbts of the parties as against the défend- 
ants, and there is no bint of any question raised between the 
plaintiffs. 

Section 3689 of tbe lowa Code indicates very clearly tbat 
amendments are a matter of discrétion with tbe court. "Tbe 
court may, on motion of either party, at any time, in fur- 
tberance of justice, and on sueb terms as may be proper, per- 
mit sucb party to amend any pleadings or proceedings by 
striking ont tbe name of â party, or by correcting a mistake 
in tbe name of a party, or a mistake in any otber respect, or 
by asserting otber allégations material to the case, or wben 
tbe amendment does not change substantially the claim or 
defence by conforming tbe pleadings or proceedings to tbe 
facts proved." Of course, it is impossible for us to say bow 
tbe court would bave exercised its discrétion, but it would 
seem the proper course, as tbe case was instituted solely for 
the purpose of determining tbe plaintiff's rigbts as against 
Jeremiab Folsom, and no question had been raised as between 
tbe plaintiffs, to remit tbe parties to tbis court, wbere a suit 
had already been launched to détermine the validity of the 
oonveyance from Frank to Eliza. The defence of res adjudi- 
eata is not maintained; neither does the case présent any 
difficulty upon tbe merits. It is said tbat tbe arrangement 
under wbich thèse conveyances were executed was made in 
tbe latter part of 1874, between Frank and Simeon Folsom, 
acting for the défendant Eliza. Tbis arrangement was not 
in writing, nor can tbe witnesses point to any definite con- 
versation at which the bargain was perfected. No exact time 
is specified, and we are left to infer tbat the arrangement 
was a mère loose understanding between tbe parties. Tbe 
testimony is abondant to tbe effect tbat at this time Simeon 
and Frank Folsom, wbo had been in partnership since 1860, 
Xrere indebted in about tbe sum of $35,000, increased during 
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the year 1876 by $10,000, raised at the savings bank în tliis 
oity ; that their assets beyond the lands in Ipwa were of very 
little market value, although there is évidence that certain 
Btocks which subsequently became worthless were not so con- 
sidered at that time. They did a business as wool merchants, 
Bometimes amounting to as much as $350,000 a year, but 
this seems to hâve been done entirely upon capital advanced 
by eastern parties. By far the greater portion of their valu- 
able assets consîsted of the lands in question. They had 
ceased paying their paper as it became due, and made no 
response to repeated demands of their creditors for money. 
In some cases they had even ceased to pay the interest upon 
their notes. They had also ceased paying premiums upon 
life insurance policies in which they had invested very heav- 
ily; indeed, for two or three years prior to that, their annual 
premiums had amounted to more than $3,000. In short, 
they were insolvent. 

There was, however, a considération for thèse conveyances. 
On August 21, 1865, the Connecticut Mutual Life Insurance 
Company issued a policy upon the 10-year life plan, on the 
life of Simeon Folsom, in favor of Eliza Folsom, his daughter, 
for $10,000, the premium to be paid in ten annual pay- 
ments, but with the proviso that if, after two years, the as- 
sured should elect to pay no further premiums it was to be 
an insurance "pro rata. Nine annual premiums were paid as 
they became due. The policy lapsed in 1874, the last pre- 
mium having been paid in August, 1873, without any notice 
being given to the company of any élection to pay no further. 
This policy was assigned by Eliza Folsom, on the seventh of 
February, 1875, to the wife of Frank Folsom, and is admit- 
ted to be the only considération for the conveyances by 
Frank and his wife of the Council Bluffs property. This 
policy was not taken out by Eliza Folsom, was never in her 
possession, nor did she hâve anything to do with the pay- 
ment of the premiums. She had heard of it from her father, 
and this was ail she knew about it. The value of the policy 
on the eighteenth day of February, 1875, reckoned upon the 
basis that it had not been forfeited, was $3,739,11. The 
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Company would not hâve paid this and cancelled the poliey, 
but would hâve allowed that amount for it if new insurance 
were purchased. There is évidence, however, tending to 
sho-w that at this time the insured, Simeon Folsom, was 
aiflicted with an incurable disease ; that hig physicians had 
pronounced his case hopeless, and that he would probably 
not survive a year. Under thèse circumstances the poliey 
might justly be considered as worth a much larger amount 
than the company would hâve paid for it. 

As the title to the lands at that time was in litigation, and 
their then value somewhat uncertain, I cannot say that the 
considération paid for them was grossly inadéquate ; but I 
hâve no doubt that the conveyance was intended by ail par- 
ties as a fraud upon the creditors of Simeon and Frank Fol- 
som. The exchange was negotiated entirely by Simeon, 
acting for his daughter, who, in fact, knew nothing of the 
transaction. Indeed, she can scarcely be considered a real 
partytotheagreement. Statnominisumbra. Hisknowledgewas 
her knowledge, and the évidence that he intended to with- 
draw this property from his creditors is overwhelming. Had 
the considération for the lands been received by Frank Fol- 
som himself, and turned over to his assignée, there might be 
some reason for claiming the transaction to be valid; but 
the effeot of it was to withdraw from the assets of the estate 
land exceeding $20,000 in value, and to put the considération 
where it could only be reached by further litigation. I hâve 
not deemed it necessary to review the facts at length. They 
seem to me to constitute a very clear case of fraud, and I 
feel compelled to direct that a decree be entered iu favor of 
the complainant. 
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Martin, Assignée, v. Fullings, Execu^jrix. 

(District Court, D. Nem Jersey. July 1, 1880.) 

1. Assignée in Bankruptcy—Praud— Statuts op LunTATioNS.— In a 
Buit by an assignée in banlîruptcy, to recover possession of certain 
bonds fraudulently concealed by the assigner, the statuts of limita- 
tions does not begin to run until the disoovery of the fraud. 

In Equity. 

Guild é Lunn, for complainant. 

Nixon, D. J. The bill is filed in tMs case by Eobert M. 
Martin, assignée in bankruptcy of Edward Fullings, deceased, 
to recover 12 several bonds of the Atlantic, Tennessee & 
Ohio Eailroad Company, of the par value of $500 each, num- 
bered respectively 4, 5, 6, 7, 8, 9, 10, 65, 56, 57, 58 and 59, 
•with coupons attached fromthe first day of November, 1863, 
alleged to be the property of the late bankrupt, and which he 
fraudulently omitted from his schedules and withheld from 
the hands of his assignée in bankruptcy. 

It appears that the said Edward Fullings, being a résident 
of the town of Charlotte, in the state of North Carolina, on 
the twenty-eighth of May, 1868, filed a voluntary pétition in 
the district court of the United States for the district of North 
Carolina to be adjudged a bankrupt, and that sueh proceed- 
ings were had thereon that ftn adjudication took place on the 
ninth day of June foUowing; that on the twenty-second of 
July the creditors first chose his son, Edward B. Fullings, 
assignée, and that upon his resigning the office, on the sixth 
day of August of the same T'ear, a new meeting of creditors 
was called for the fifth of October, 1868, when the complain- 
ant was duly chosen assignée. Shortly after the commence- 
ment of the proceedings in bankruptcy the said Edward 
Fullings left the state of North Carolina and removed to 
Irvington, in the state of New Jersey, where he continued to 
réside until the month of Septembt..:, 1877, when he departed 
this life, leaving a last will and testament, in which lettera 
testamentary were first granted to Lis son, Edward B. Fui- 



MARTIN V. FULLINOB. 207 

lings, and afterwards, upon his removal, to the défendant, 
Abby Fullings, the widow of the testator. 

While the said Edward B. Fullings was administering the 
estate of his father, as executor, a controversy arose in the 
orphans' court of the county of Essex, between him and some 
of the représentatives of the estate, in regard to the own- 
ership of the 12 railroad bonds in suit. The executor 
claimed them as his individual property, asserting that they 
had been transferred to him by his father in his life-time, ia 
payment of certain advances made by him, while the oppos- 
ing party contended that they should be acoounted for as 
assets of the estate. The orphans' court decided that they 
belonged to the estate. Pending the litigation the assignée 
in bankruptcy brought this suit, claiming that they were the 
property of Edward Fullings at the time of the filing of his 
bankruptcy pétition, and had been fraudulently omitted from 
bis schedule and withheld from him as assignée. 

Two questions are thus presented : First, as to the owner- 
ship of the bonds when the bankruptcy proceedings com- 
menced; second, whether the assignée is barred from bring- 
ing suit by the statute of limitations. 

1. As to the first, the évidence shows that the bankrupt 
obtained thèse bonds in the month of May, 1865, from one 
John M. Springs, in payment of moneys due to%im from a 
former partnership of Fullings, Springs & Co., of which he 
was a member and a large creditor. 

Previous to filing the pétition in bankruptcy, to-wit, on the 
twenty-first of December, 1867, Fullings left 10 of the bonds 
in the hands of Emerson Coleman, in the city of New York, 
subject to his ovm order. Coleman says he knows of no pur- 
pose for which they were deposited with him, except to be after- 
wards called for by Fullings. The remaining two had been 
pledged by the bankrupt, with two of his creditors in New 
York, as collatéral security for the payment of debts due to 
them respectively. Through the instrumentality of Coleman 
■thèse debts were subsequently paid by Fullings, and the bonds 
surrendered by the credîtors to Coleman. On the twenty- 
ûîih of February, 1869, the whole 12 were delivered by 
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Coleman to the bankrupt, who continued in the possession of 
them to the day of his death, receiving for eeveral years the 
interest accruing upon them. 

In the absence of ail contradiotory proof I hâve no hésita- 
tion in holding that the deposit of the bonds with Coleman 
was a device of the bankrupt to get the property out of the 
reach of his creditors, and that under the deed of assignment 
the assignée of the bankrupt was entitled to hâve and receive 
the same as assets of the bankrupt estate. 

2. I do not find évidence of lâches on the part of the assignée 
in bringing the suit which should bar him from a recovery at 
this late date. The action was commenced within a f ew weeks 
after the assignée discovered the fraud. He had had some 
knowledge of the existence of the bonds, and none appearing 
upon the swom schedules of the bankrupt he made inquiry of 
him, and was led to believe that they were not the property 
of the bankrupt, bixt belonged to his son. There is no proof 
that the assignée, living in North Carolina, had any informa- 
tion of the acts of the ownership subsequently exercised by 
the bankrupt over the bonds in New Jersey. Nothing appears 
which ought to hâve put him on inquiry. The suprême court, 
in Bailey, Assignée, v. Glover, 21 Wall. 342, held that where 
an action was interceded to obtain redress against a fraud 
concealed by the party, or which from its nature remained a 
secret, the bar of the statute of limitations did not commence 
to run until the fraud was discovered. Any other doctrine, 
said Mr. Justice Miller, speaking for the whole court, would 
make the law, which was designed to prevent fraud, the 
means by which it is made successful and secure. 

There must be a decree for the complainant, but as there 
ÎB no évidence that the défendants Abby Fullings, executrix, 
and George D. G. More, had any knowledge of the fraud, no 
costs are awarded against them. 
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In re Staib & Co., Bantrapts. 
{District Court, W. D. Pennsylmnut. , 1880.) 

1. CONTROVBRST BETWEKN ASSIONEH AKD ADMIBriSTKATOB — STOCK — 

Rev. Bt. j 4979. — A controversy between the assignées of a bankrupt 
and the personal représentative of a décèdent as to the possession of 
stock or its proceeds, exceeding $5,000 in value, is clearly determina- 
ble by a suit at law or in equity, under section 4979 of the Reviaed 
Btatutes, and cannot be disposed of by a summary proceeding. 

2. Bamb— Statutb op Lmitations— Rev. St. f 50.57.-»-Such claira ia 

barred under section 5057 of the Revised Statutes witliin two yeara 
f(om the time the cause of action accrued. 

In Bankruptcy. 

Swr pétition of Samuel Eea, administrator cum tcMamento 
annexa of William A. Eogers, deceased, for an ordex oii the 
assignées to pay over to him certain moneys. 

Kennedy d Doty, for assignée. 

Geo. W. Guthrie, for administrator. 

AcHESON, D. J. This controversy relates to certain Insur- 
ance stocks, or the proceeds derived from the sale thereof, in 
the hands of the assignées of the bankrupts, and which are 
claimed adversely by Samuel Eea in his character of personal 
représentative of the estate of William A. Eogers, deceased. 
Thèse stocks belonged originally to William A. Eogers, who, 
dying December 14, 1872, by his last wiU bequeathed them 
to his wife, Mary Eogers, who is one of the bankrupts. Let- 
ters of administration cum testamento annexa upon the estate 
of said décèdent, issued to Samuel Eea, who, in the month of 
January, 1874, duly transferred thèse stocks upon the books 
of the Insurance companies to Mary Eogers. At that date 
the latter was not a party to thèse bankrupt proceedings, but 
became such by an amendment of the record on October 2, 
1874. The adjudication of the bankrupts, as such, was on 
October 28, 1874, and on January 5, 1875, the estâtes of the 
bankrupts — including the stocks in question — were assigned 
to J. B. Finley and Alford Patterson, the assignées in bank- 
ruptcy. Thèse stocks were sold by the assignées, and the pro- 
ceeds brought into their final account of the individual estate 

v.3,no.4— 14 
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of Mary Eogers, whioh was filedDecember 16, 1876. A sec- 
ond meeting of the creditors for the distribution of this fund 
■was called for January 23, 1877. Four days before that meet- 
ing, to-wit, on January 19, 1877, Samuel Eea, administrator 
cum testamento annexa of William A. Eogers, deceased, filed 
his pétition in this case, alleging that said stocks were needed 
to pay debts of the décadent, and which were not known to 
him when he transferred them to Mary Eogers, and praying 
for an order upon the assignées to pay to him, as such admin- 
istrator, the fûnd realized from the sale of said stocks. 

In my judgment the case is not one for a summary pro- 
ceeding like the présent, but f alla clearly within section 4979 
of the Eevised Statutes, of a controversy determinable by a 
suit at law or in equity. This distinction between a sum- 
mary prooeeding and a plenary suit is quite important to the 
parties hère, because the amount in dispute exceeds $5,000, 
and is within the appellate jurisdiction of the suprême court, 
but the parties would be deprived of an appeal or writ of 
error to the suprême court if their rights were determined in 
a summary way. 

I am of opinion, therefore, that the objection set up by 
the assignées in their demurrer and answer, that the pétition 
hère involves a question of title to property, which cannot be 
determined in such a summary proceeding as the présent, is 
well taken and must be sustained. 

But if this record were amendable, so as to couvert the pro- 
ceeding into a suit in equity (as was suggested at the argu- 
ment by the petitioner's oounsel) and the amendment allowed, 
an insuperable obstacle to the relief sought would remain in 
the statute of limitations. 

Section 5057 of the Eevised Statutes enacts as follows : 

"No suit, either at law or in equity, shaU be maintainable 
in any court between an assignée in bankruptcy and a person 
•claiming an adverse interest, touching any property or rights 
of property transférable to or vested in such assignée, unless 
brought within two years from the time when the cause of 
action accrued for or against such assignée." 

How is it possible for the petitioner to avoid the bar of the 
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statute? Clearly, on January 5, 1875, when her estate was 
assigned in bankruptcy, the title to thèse stocks was in Mary 
Eogers. Thej' had been assigned to her previously upon 
the books of the companies, and there stood in her name 
unquestionably. She then held and claimed thèse stocka 
adversely to the petitioner. It is equally clear that on said 
date, by Tirtue of the assignment in bankruptcy, her title 
passed to and vested in her assignées. No formai transfer 
to them upon the books of the companies (as is contended by 
counsel) was necessary to complète the title of the assignées. 
From that time on the assignées in bankruptcy held thèse 
stocks adversely to ail the world. Now, more than two yeara 
elapsed after the assignment before the présent pétition was 
filed, and the door to litigation touching thèse stocks was then 
closed. Bailey T. Glover, 21 Wall. 3é7. 

The views above expressed make it unnecessary for me to 
examine the merits of this controversy, or pass upon the 
exceptions to the register's report upon that branch of the 
case. The order I now make is based exclusively upon the 
two above-stated grounds, viz. : (1) The controversy is not 
determinable in a summary proceeding like the présent ; and 
(2) that the petitioner's claim is barred by section 5067 of 
the Eevised Statutes. 

And now, to-wit, July 9, 1880, the exceptions to the regis- 
ter's report in this matter are overruled, and the original and 
Bupplemental pétitions of Samuel Rea, administrator cum 
testamento annexa of William A. Rogers, deoeased, filed re- 
spectively January 19, 1877, and January 26, 1878, are dis- 
missed. 
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ITattocks and others v. Loveeing and others. 

(Circuit Court, D. Massachusetts. July 24, 1880.) 

1. Insolvbncy — Sale 01" Dkbt — Sbt-Off. — It is not unlawful for the 
creditor of an insolvent to sell liis debt to the debtor of sucli in- 
Bolvent, although it be purchased for the purpose of being used in 
set-ofC. 

In Equity. Motion to Amend. 

LowELL, C. J. ïhe complainants, assignées in bankruptcy 
of Norris, HuU & Oo., of Portland, brought this bill against 
Stoddard, Lovering & Co., of Boston, in 1875, alleging that 
the défendants, in February, 1874, after tbey knew of the 
insolvency of Norris, Hull & Co., and when one of the de- 
fendants was acting upon a committee of creditors of that 
firm to advise whether they should be made bankrupts, sold 
certain notes of the insolvent firm to Cady & Co., of Cleveland, 
Ohio, well knowing that said Cady & Co. were indebted to th« 
insolvents; that the Portland firm were soon after made bank- 
rupts ; and that the plaintiffs, as their assignées, had demanded 
payment of the debt due from Cady & Co., but had been met 
•with the defenoe of a set-oiï; that it was a fraud upon the bank- 
rupt law for the défendants to sell their debt under such cir- 
cumstances, and that they were, in equity, bound to pay to the 
assignées whatever sum they had received from Cady & Co. 
beyond the amount of the dividend which they would hâve 
received from the estate of Norris, Hull & Co. They alleged 
that the sale to Cady & Co. was colorable. 

In April, 1876, Judge Shepley sustained a demurrer to the 
biU and ordered it to be dismissed, without costs. He soon 
after vacated the order of dismissal, and permitted the case to 
remain upon the docket; and the complainants now move to 
amend. 

In his short opinion sustaining the demurrer Judge Shep- 
ley says that equity would not permit a set-off to be made by 
Cady & Co. of a debt colorably bought, or even of a debt 
bought after knowledge of the insolvency, and, therefore, 
there was no occasion to sue the défendants. The plaintiffs, 



MATTOOKS V. LOVERINO. 218 

thereupon, sued Cady & Co., in the circuit court of the United 
States for the northern district of Ohio, for the debt whioh 
they owed the bankrupts; but the court there (Baxter and 
Welker, 33.) held that Cady & Co. had a right to set o£f the 
notes which they had bought of the présent défendants. Th« 
case is reported in 7 American Law Eecord, 612, et seq., pub- 
lished at Cincinnati, in April, 1879. The court found that 
Cady & Co. really bought the notes, and that it was not proved 
that they knew of the insolvency of Norris, Hull & Co. ; but 
they added that if they did know this it would make no différ- 
ence, agreeing on this point with Judges Hoffman and Swing, 
in the cases presently to be cited. 

The plaintiffs move to amend by alleging, instead of a color- 
able sale by the défendants to Cady & Co., one which was 
actual, and enabled a set-off to be made, whereby the défend- 
ants gained an advantage at the expense of the gênerai cred- 
itors. 

In my opinion this amendment would not avail the plain- 
tiffs. There is no law, that I am aquainted with, which 
makes it illégal or inéquitable for a creditor of an insolvent 
to sell his debt, though it should be to a person who may use 
it in set-off. It is, I agrée, a mooted question, not yet passed 
npon by the suprême court, whether a debt bought after 
knowledge of the actual insolvency of the debtor, and befora 
his technical bankruptcy, can be set off. It has been held by 
two courts, of high authority, to be contrary to the spirit of 
the statute of bankruptcy, (Smith v. Hill, 8 Gray, 572; 
Hitchcock V. Rollo, 3 Biss. 276,) and was Judge Shepley'a 
opinion in the case at bar, though not essential, I think, to 
his décision. But, unfortunately, the spirit of a statuta 
must be controlled by its terms; and the act of 1867, § 20, 
(14 St. 526,) excepted from the right of set-off only such debts 
as were bought after the pétition was filed, — that is, after tha 
technical bankruptcy; and expressio unius, etc. This was the 
ground of a most able, and, to my mind, conclusive opinion, 
by Judge Hoffman, (The City Bank, 6 N. B. E. 71 ;) which 
agrées with the décision of Baxter and Welker, 33,,ubisvpra, 
and with Hovey v. Home Ins. Co. 10 N. B. E. 224. In this 
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last case the assignées were advised by able counsel, with my 
approval, to settle on the best terms they could obtain, rather 
than press the appeal which they had taken to the suprême 
court. Then came th« act of 1874, § 6, (18 St. 179,) which 
added another exception, that in an involuntary case the set- 
oif should not be made if the debt "was bought after knowledge 
of the act of bankruptcy, and with a view to such set-off, 
•which clinched the argument as to the expression of the 
exceptions intended to be made. Lloyd y. Turner, 5 Sawyer, 
463. In the case at bar the debt was sold and the bank- 
ruptcy occurred before the statute of 1874 was passed. 

But, whichever way this point should be decided, the défend- 
ants were free to sell their notes to any one who would buy 
them, whetherthat purchaser could or could not use them in 
set-off. If he could so use them there was no wrong done ; 
if he could not, there was (as Judge Shepley very properly 
decided) no in jury. 

Besides, this application is made more than four yeara 
after the demurrer was sustained, and more than a year after 
the case in Ohio was decided, and more than four years after 
an original action by the plaintiffs, as assignées, was barred 
by limitation. The reason for much of the delay appears ta 
hâve been the pendency of the action against Cady & Co. 
This was a sound prudential reason why the assignées should 
not care to prosecute this suit, because they could hâve but 
one reoovery, and might be wasting the assets ; but it was not 
a légal reason between plaintiff and défendant, because they 
were bound to find out, as other litigants do, which suit they 
should prosecute, and to prooeed diligently with that. 

Motion to amend denied. Bill dismissed, without costs. 
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Cavanna v. Bassett and others. 

(Circuit Court, N. D. Illinois. , 1880 ) 

1. Composition Pbocebdikgs— Sbcubed Cebditok — Depicibnct Jxroa- 
MENT — Execution. — Composition proceedings do not operate to de- 
prive a secured créditer of the right, after exhausting his own seourity 
and ascertaining tlie amount unpaid, to assert against the bankrupt a 
claim for the deflciency, and such claim may he enforced through the 
Instrumentality of an exécution issued against the property of the 
debtor upon the deflciency judgment. 

Exceptions to Answer. 

Dyee, D. J. This case is brought to the attention of the 
court on exceptions to an answer filed by the défendants Bas- 
sett and Beaver. An understanding of the précise point 
involved, and the manner in which it arises, requires a state- 
ment of the facts. On December 11, 1877, complainant 
âled a bill in this court to foreolose a trust deed exeouted by 
Bassett and Beaver to secure certain indebtedness. No 
defence being made to the bill, a decree of foreclosure was 
entered on the first day of April, 1878. Subsequently, pur- 
suant to the decree, the promises -were sold, and the sale -was 
confirmed, and the proceeds of the sale not being sufficient 
to satisfy the entire indebtedness secured by the trust deed, 
thcre was a personal judgment against the défendants for 
such deficiency, amounting to something over $1,200. It 
appears that prior to filing the bill for foreclosure, and on the 
twenty-third day of October, 1877, the défendants Bassett 
and Beaver, who had been partners in business, filed their 
voluntary pétition in bankruptoy. In this proceeding com- 
plainant's claim was scheduled as secured, and as a copart- 
nership debt. At about the same time that their pétition in ' 
bankruptcy was filed, the bankrupts proposed a composition 
to their copartnership creditors. Their propiosition was ac- 
cepted on the seventh day of November, 1877, and was af ter- 
wards ratified by the court, which order of ratification was 
made a considérable time before the decrea was entered in 
the foreclosure action. 
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It may be taken as a fact in the case that the complain- 
ant had inowledge of the pendency of the composition pro- 
ceedings ; and it appears that she did not, in those proceed- 
ings, prove her debt, nor surrender her security, nor obtain 
valuation of the security, nor apply to the court to bave such 
valuation and proof of debt made. Upon judgment for défi- 
ciency being entered, exécution was issued against Bassett 
and Beaver, and proceedings for the collection of the défi- 
ciency judgment were in progress, when the défendants 
applied to the court to hâve such exécution and judgment 
set aside, or their enforcement stayed. The court granted 
them leave to file an answer at that stage of the case, set- 
ting up the bankruptcy proceedings, and a stay of exécution 
vas ordered until the question could be submitted as to the 
right of complainant to proceed to enforce her judgment for 
deflciency. Thereupon the défendants filed an answer, set- 
ting up the bankruptcy proceedings, and the case has been 
heard upon exceptions to the sufficiency of this answer. 

It appears, further, that the property covered by the trust 
deed was not the firm property of Bassett and Beaver, and 
that the indebtedness of complainant secured by the trust 
deed was the individual indebtedness of those parties ; and 
the question presented by the answer, and the exceptions 
thereto, is whether or not the bankruptcy proceedings consti» 
tute a bar to complainant's right to enforce her deflciency 
judgment. 

It is insisted by counsel for défendants that as complainant 
did not surrender her security, nor obtain valuation of the 
same, nor apply to the bankruptcy court to hâve her security 
valued and proof of her debt made, it must be regarded that 
she relied whoUy upon her security, and was, in légal effect, 
remitted to it for payment of her claim, and so that the 
indebtedness secured by the trust deed has been discharged 
by exhausfcing the security, The question, therefore, is, how 
was the complainant, as a secured creditor of Bassett and 
Beaver, affected by the composition proceedings ? Did those 
proceedings, in connection with the action of complainant in 
relation thereto, operate to release the bankrupte from any 
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liability on any balance which might be due to complainant 
af ter exhausting her security ? 

î. think the question must be answered in the négative. 
Complainant had a right to hold on to her security, and as a 
secured creditor she could not properly participate in tbe 
composition proceedings. She could not be compelled to sur- 
render her security, and corne in and prove her claim ; nor 
■was it incumbent on her to hâve her security valued and then 
to make prôof of any balance ; nor should her failure to do 
this be taken as évidence that she intended to rely -wholly for 
payment of her demand upon her security. The bankrupts 
knew, or should hâve known, that there was a liability that 
the security wonld not pay the indebtedness. They were 
chargeable with notice that such a contingency might arise, 
and if they desired to put complainant in position ■where the 
composition proceedings would operate upon her, they might 
hâve applied to the court for proceedings compulsory in their 
nature to hâve the security valued. Not having done so, 
there remained a liability that in case the security should 
prove inadéquate complainant would hâve the right, as to 
any deficiency, to compel payment of the same to the extent 
of the percentage paid to unsecured oreditors under the com- 
position. The case of Par et v. Ticknor, 16 N. B. B. 315, I 
regard-as authoritative upon the question. In that case there 
■was a composition proposed by the bankrupt. A secured 
creditor was named in the bankrupt's schedules, and had 
notice of the meeting of the créditera and the proposition for 
a compromise. It was stated also in the schedule that the 
secured creditor was fully secured. He made no objection 
and gave no consent to the proposed compromise. After- 
wards the security was sold and applied on the debt, and 
there remained an unpaid balance. Suit was brought to 
coUect that balance. In defence it was contended, in behalf 
of the bankrupts, that they were fully discharged by the com- 
position proceedings of any claim on account of the debt. 
It was held by Mr. Justice Miller, Judge Dillon concurring, 
that the mère silent acquieecence of the creditor in the com- 
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position proceedings did not affect his daim, and that whero 
in such proceedings the statement of liabilities représenta a 
claim as being fuUy secured, and the créditer is ia attendance 
but does not participate in the proceedings nor raise any 
objection to such représentations, the daim is not discharged 
by the composition, but the creditor is entitled to the per- 
centage agreed upon in such proceedings, on any deficiency 
left unpaid, whenever ascertained. In Ex parte Hodgkinson 
In re Bestwick, 1 Law Eeports, Chancery Division, 702, it 
•was held under the English composition proceedings that a 
secured creditor is entitled to abstain from proving his debt 
or taking any part in the composition proceedings, and when 
he has realized his security he may claim from the debtor 
payment of the composition upon the balance which may 
then remain unsatisfied of the debt. 

In the présent aspect of the case it must be held that the 
composition proceedings did not operate to deprive complain- 
ant of the right, after exhausting her security and ascertain- 
ing the amount unpaid, to assert against the bankrupts a 
daim for such deficiency; and I think such claim may be 
enforced through the instrumentality of an exécution issued 
against the property of the debtors upon the deficiency judg- 
ment. Complainant's right being limited to the collection of 
such a percentage of herjudgment as has been paid to other 
creditors, upon, the composition and at a subséquent stage of 
any proceedings that may be taken on exécution to enforce 
payment of the same, it may be the duty of the court to pro- 
vide, by suitable order, for enforcement of the exécution only 
to the extent whieh has been indicated. 

As the case now stands, the exceptions to the answer must 
be sustained. At the hearing it was suggested that in case 
the view of the court should be as now expressed the défend- 
ants would désire to amend their answer so as to make it 
aÊ&rmatively allège that the indebtedness secured by the trust 
deed held by complainant was the individual indebtedness, 
and not the copartnership indebtedness of Bassett and Bea- 
ver. Though it is not now apparent to the court how such 
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■a, state of the case would change or affect the légal right 
of complainant to enforce payment of a certain proportion of 
the deficiency judgment, the court will, if desired, hereafter 
hear counsel upon the question. 
Exceptions sustained. 



In THE Matter oï Kellt, Bankrupt. 
(District Court, D. Kentuckff. June, 1880.) 
1. Baitkrttptct — Pétition foe Dischabqe— Failtjee to Prosbcuth. 

In Bankruptoy. 

Baer, D. J. In this case Caleb Kelly filed bis pétition, to 
be adjudged a bankrupt, on the second of May, 1878, and was 
80 adjudged on the tenth of May, 1878. 

He reported some encumbered real estate and a little Per- 
sonal property, but ail seems to hâve been set apart to him 
under the exemption laws. 

The bankrupt filed his pétition for a diseharge February 
15, 1879, and at the meeting some of his creditors opposed 
his discharge, and filed grounds why the discharge should 
not be granted. No further action seems to hâve been taken 
by the bankrupt. Berry, Jones & Hiter, creditors, vrho had 
proven their claims, filed a pétition in this court October 
8, 1879, asking to be allowed to pursue their légal remé- 
dies in the state courts against the bankrupt. This court, 
on an ex parte hearing of said pétition, declined to enter such 
an order, but directed a rule to be issued against the bankrupt, 
returnable July 6, 1880, to show cause, if any he had, 
why he did not prosecute his cause and ask for his discharge. 

The rule bas been returned executed, and still the bankrupt 
bas made no response, nor has he taken any further stepa 
in his cause. I therefore direct the order to be entered : 

In re Caleb Kelly, Bankrupt. 

The bankrupt having failed to prosecute his cause with 
iîiligence, and failed to show cause why be does not prosecute, 
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it and ask a discharge, it is adjudged that there bas been 
unreasonable delay upon the part of the bankrupt in preseut- 
ing bis cause and asking for a discbarge, and upon motion 
of Jones, Berry, and otber ereditors, it is now ordered tbat 
said ereditors, and ail otbers wbo bave proven tbeir debts 
against said bankrupt, bave leave to prosecute any and ail 
Buits in law or equity tbey or either of them could bave done 
had said Kelly never been adjudged a bankrupt. It further 
is ordered tbat said Jones and Berry, petitioning ereditors 
berein, recover of said Caleb Kelly tbeir costs expended 
herein, and may bave exécution tberefor. 



In THE Matteb op Marshall, Bankrupt. 

{District Court, D. Keniucky. June, 1880.) 

1. Bankbtjftcy— DiscHAKGE — Rev. St. } 5110. — Tlie discharge of a bank- 
rupt is invalid under the eighth subseotion of section 5110 of the Re- 
vised Statiites, where the consent of a creditor to siich discharge was 
obtained by the father of the bankrupt, in considération of a Dromise 
that such debt should be paid in full. 

In Bankruptoy. 

Bakr, D. J. Tbis case is submitted on tbe question of an- 
nuUing tbe discbarge granted bankrupt December 17, 1879. 
Tbe bankrupt filed bis pétition to be adjudged a bankrupt in 

January, 1876, and be was so adjudged on tbe day of 

January, 1876. He reported no assets except sucb as were 
afterwards set apart to bim. He reported a list of ereditors, 
ten (10) in number, amounting to $2,455. Five of thèse 
ereditors proved tbeir debts, wbich amounted in the aggre- 
gate to over |1,600, and S. E. Jones was elected assignée on 
tbe eighth of Pebruary, 1876, and accepted. , Jones, on the 
nineteenth of April, 1879, filed bis pétition, setting out the 
fact tbat no assets bad been received by bim, and that the 
bankrupt bad not applied for his discharge, and asking to be 
discharged from bis trust. Thia was done. After tbis, on 
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the twentieth of November, 1879, William Bisco proved a 
debt against the bankrupt, evidenced by a note dated August 
21, 1858, and on the same day J. B. Marshall, the father of 
the bankrupt, proved bis two debts against the bankrupt. 
Thèse two then consented in writing to the discharge of the 
bankrupt. Thèse debts were proven after the day set for final 
hearing upon the pétition of the bankrupt for a discharge, 
•which -was March 23, 1877. The register reported to the 
court that one-fourth in number of the creditors, and one- 
third in value of the debts proven, had consented to the bank- 
rupt's discharge, and the discharge was granted December 17, 
1879. J. M. Eobinson & Co., creditors of the bankrupt, flled, 
January 22, 1880, a pétition to amend said discharge, and 
the spécifications were subsequently amended. The bankrupt 
bas appeared and responded, and the évidence bas been heard. 

The counsel for the petitioning creditors insist : First. That 
when the assignée settled bis accounts, and resigned, the case 
was closed ; that that was the final disposition of the cause 
within the meaning of section 5108, and proof taken and 
consent given after that time is inadmissible. See In re 
Brightmore, 15 N. B. E. 214. Second. That the assent must be 
filed at or before the day for hearing application for discharge. 
Third. That the debt of William Sisco, one of the two con- 
senting creditors, was contracted before January 1, 1867, and 
should not bave been considered in the question of discharge. 
Fowrth. That the father of the bankrupt procured the consent 
of William Sisco to the discharge by a promise to pay the debt. 

It is only necessary to consider the fourth objection. Wil- 
liam Sisco stated that J. B. Marshall agreed with him, before 
he proved his debt, that if he would prove, and consent to his 
Bon's discharge, he would pay him the debt, and the son sub- 
sequently brought the money for bis father and paid him the 
debt. The bankrupt statod that he had nothing to do with 
his father's agreement, and did not know of it until after it 
was made. He says that it was his father's money with 
which he paid William Sisco. This, I think, brings this case 
within section 5110. The eighth subsection of section 5100 
says: "No discharge ehall be granted, or, if granted, sball 
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be valid, in any of the foUowing cases: * * * Bighth, 
if the bankrupt, or any person in his behalf has procured 
the assent of any créditer to the discharge, or influenced the 
action of any créditer, at any stage of the proceedings, by a 
pecuniary considération or obligation." It may be that the 
bankrupt did not know of the agreement at the time it was 
made, but it was donc in his behalf; not by a stranger, but 
his father, for whom he was then doing business. 

I think petitioning creditors are entitled, under the provi- 
sions of section 5120, to hâve the discharge annulled. It will 
be sd ordered. 



White and others v. Lue. 

(Circuit Court, D. Ma»sachuaetls. July 24, 1880.) 

1. PAïBîiT — LiCENSK — FoKFBiTURB. — A breacà of covenant does not p«r 

se work a forfeiture of a patent license. 
Mariell v. Tilghman, 99 U. 8. 547, follo-wed. 

2. Bame — Same — Notice. — In case of default written notice must be 

seived on the licensee in order to terminale the license, wheie such 
license provides in terms for suoli notice. 

In Equity. Demurrer to Bill. 

LowELL, C. J. The complainants, citizens of Hlinoia, are 
the owners of two patents for an itoprovement in boots and 
shoes, and they bring thia biil against the défendant, a 
citizen of Massachusetts, for an injunction, and an aecount 
of profits and damages, alleging an infringement of one of 
the patents. The bill allèges that the défendant took a 
license from the plaintiffa, a copy of which is annexed to the 
bill, to use said inventions during the continuanoe of tba 
patents, and any extension or renewal thereof, on condition 
of keepins; the agreoments «n his part, which were, to render 
accounts, pay royalties, and permit an inspection of his books ; 
and, if he made default, the licensors might, at their option, 
caneel the license as thereafter provided. The mode ol can- 
cellation provided by the agreement is : 
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"Upon a faîlure by the licensee to mate retums, or to 
make paymeut of royalties, as berein provided, or to comply 
with any of his covenanta or agreements herein, the licensors 
may terminate this license by serving a written notice upon 
the licensee, or by learing Buch notice at the usual place of 
business of the licensee. But the licensee shall not thereby be 
discharged from any liabUity to the licensors, then accrued, 
whether due or not due." 

The bill does not rely upon a written notice to terminate 
the license, and it is admitted that none bas been given; it 
merely avers that the défendant bas refused to pay for the 
invention, and has,"in ail other respects," failed and refused 
to perform his part of the agreement. This allégation is of 
too vague and gênerai a nature to hâve much légal signifi- 
cance. 

The défendant demurs to the relief, and I find his demurrer 
well taken. 

The theory of the bill is that any f ailure by the licensee to 
pay the royalties, or to render an account, avoids the license 
immediately at the élection of the licensor. A license is 
cften oompared to a lease of land, and many décisions foUow 
this analogy. Now, so far is equity from decreeing the for- 
feiture of a lease for a breach of covenant, it often interfères 
to crèvent a forfeiture which would exist at law. I know of 
no case in which a mère failure to pay money, or keep some 
engagement of that nature, bas been held a good cause ^or 
asking a court of equity either to déclare a forfeiture, or to 
proceed as if one had been incurred. 

In some f ew patent cases, beginning with Brooks v. Stolley, 
8 McLean, 623, it bas been held that a patentée enjoyed the 
unusual privilège of treating a breach of covenant as if it, of 
itself, worked a forfeiture^ No doubt the parties may agrée 
that such an effect shall f oUow ; and this will account for some 
of the décisions. The others of this sort are overruled by 
Eartell v. Tïlghman, 99 U. S. 547. 

The hardship of the doctrine contended for is manifest. 
The controversy in many of thèse cases, — and I understand 
this to be one of them, — is, whether a certain machine oz 
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devîce is \ïithin or without the lîcense ; and what the plaintiff 
calls a neglect and refusai to keep the agreement, is an honest 
différence of opinion as to its true seope. TJbe agreement in 
this case gives the plaintiffs the great advantage of terminating 
the agreement in case' of default, if they please; but only 
when they shall hâve served a certain written notice. Until 
after that has been done they are not entitled to profits and 
damages, but to royalties ; the account and injunotion which 
they might bave are both différent from those which they ask 
for. I see no propriety or legality in adding a forfeiture by 
implication to that which the parties hâve provided by their 
eontract. 

It is true, as the plaintiffs contend, that if a licensee has 
f enounced the license he may, on the one hand, défend against 
the agreement and set up the invalidity of the patent ; and, 
on the other, may be treated as an infringer. Moody v. Taber, 
1 Holmes, 325; Cohn v. National Rubber Co. 15 Off. Gaz. 
829. The mistake is in supposing that anything less than au 
unequivocal renunciation will work this effect. "No renunci- 
ation of the permission, warning the plaintiffs that the défend» 
ants meant to claim to use the invention in their own right, is 
averred," Lawes v. Purser, 6 E. & B. 930, 934. That was 
a case in which the patentée was insisting on the eontract; 
but no court of equity will say that a plaintifif, even if he bave 
an élection to put an end to a eontract in a certain way, shall 
assume it to be ended without following that method, and 
proceed accordingly. This eontract still exists until one 
party or the other, or both, bring it to an end. It cannot be 
treated as ended, as a légal conséquence of a failure to pay the 
royalties. To this effect are the authorities, even before the 
late and controlling case cf Hartell v. Tilghman, 99 U. S. 547. 
Bee Wilson v. Sand/ord, 10 How. 99; Hartskorn v. Day, 19 
How. 211 ; Goodyear v. Union R. Co. 4 Blatohf. 63 ; Blanchard 
T. Sprague, 1 Cliff. 288; Merserole v. Union Paper Collar Co. 
6 Blatchf. 356-7. 

If, then, there were no clause in the agreement providing 
for the mode of putting an end to it by notice, and that the 
royalties should be the measure of damages until notice was 
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gîven, the plaîntiffs conld not treat it as ended upon the facta 
alleged, and a fortiori when the deed itself provides the 
method. 

The court has jurisdiction of the parties, as well as of the 
subject-matter, and if the complainants merely wish to try the 
real question, whether certain déviées belong to them, it can 
as well he done by a bill for an account under the agreement 
as in any other mode ; but the frame of the bill, at présent, 
will not raise this issue, 

Deinurrer sustained. 



Thë Collins Company v. Ooes and others. 
[Circuit Court, D. Massachusetts. July 24, 1880.) 

1. Patent — Re-tsbxib No. 6,294 of No. 50,364 Sustained — Monkbt. 
WKENCHES — COMBINATION — Additioh op Not to Coes' Wrbnch. 

LowEXL, C. J. This suit is hrought upon the second re-issue, 
iNo. 5,294, February 25, 1873, of a patent issued to Lucius 
Jordan and Leander E. Smith, in 1865, No. 50,364. The 
first re-issue is not in évidence, and the propriety and reg- 
ularity of the second is not attacked. 

The invention relates to wrenches having a movable jaw, 
commonly called monkey- wrenches. Loring Coes, one of the 
défendants, made and patented the great improvement in 
thèse tools more than forty years ago, and his wrenches hâve 
Buperseded the older forms, and are familiar to ail maehin- 
ists. He arranged a rod parallel to the main bar, and upon 
this rod worked the movable jaw by means of a rosette, which 
did not move up and down, but remained constantly in a 
convenient position, close to the thumb of the operator. 

Coes made a plate of iron, called the step plate, which 
fitted over the main bar, and projected on one side to receive 
the rod which was pivoted into it. On the side towards the 
hand this step plate had a recess, operating as a ferrule, to 
receive the wooden handle or sleeve, which was shipped over 

T.3,no.4 — 16 
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the iron bar and secured by a nut at the ônd. The handle 
and its nut kept the step bar in place. 

The improvement set forth in the re-issued patent of the 
plaintiflfs may be said to eonsist of cutting the step plate in 
two, lengthwise, and putting a screw thread upon the part 
nearest the hand, which thus becomes a nut, having a recess 
for the -wooden handle. The utility of this change is said to 
be (1) that the step plate is secured by the upper nut, inde- 
pendently of the nut at the end of the handle, and thus, if 
the handle becomes loose, the smooth and regular working 
of the rod on the step plate is not affected ; (2) that, by 
securing the step plate to the main bar, or iron body of the 
wrench, by this independent nut, much of the strain which 
in Coes' wrench is brought upon the wooden handle, which 
is the weakest part of the tool, is transferred to the solid 
iron bar. The évidence bears out this claim of utility. The 
same resuit of transferring the strain to the bar has since 
been reached by G. G. Taft, in a patent now owned by the 
défendants, but in a wholly différent way. 

It is ably argued for the défendants that the mère addition 
of a nut to the Coes wrench has not invention enough to be 
patentable. Considering, however, that the change, simple 
as it seems, was not made for some 26 years after Coes' 
wrench was patented and came into common use, and that 
there appears to be a value in it which others hâve obtained 
in a différent way, it seems to me that the combination is 
new and useful in the sensé of the patent law. 

There is a disputed question of faet, whether the "Dixie" 
wrench had a nut which resembled the plaintiffs'. That was 
not a patented tool, but was made and sold to a considérable 
extent before the Coes wrench became known. It seems to 
me to be proved that this wrench was sometimes made with a 
nut, into which the handle of the wrench was inserted ; but it 
was not always made so, and the spécimen in court does not 
hâve that construction. The "Dixie" wrench defeats the sec- 
ond claim of the re-issued patent in suit, which is broadly for 
a nut combined with the wrench bar, and recessed to reçoive 
the handle. But there is no reason to suppose that the assigo- 
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ors of the plaintiffs knew of this form of wrench, which had 
been superseded by the Coea tool long before their original 
patent was granted. 

Nor does it appear that the "Dixie" wrench, with a recessed 
nut, was well known to ail compétent mechanics. This "was 
not a Coes wrench. It had no rod parallel to the bar ; but the 
movable jaw was worked upon the bar itself, a form of tool 
which no one bas been willing to use since Coes' invention 
was made public. Therefore, the plaintiffs' wrench is not, or 
was not, when made, such a mère obvious appropriation of 
the Dixie nut, for the use of the Coes wrench, as to be an 
alternative fairly within the knowledge of a constructor. 

The first claim of the plaintiffs' patent is: "The step, com- 
bined with the wrench bar and supported by the nut, F, or its 
équivalent, at the place where the step is connected with the 
bar, in such manner that the step can be removed from the 
bar without cutting or abrasion of parts." 

The last clause of this claim refers to a statement in the 
spécification that steps (that is step plates) bave before been 
made solid with the bar, and that others had been riveted to 
reaeh a similar resuit. This narrative of what was olà ap- 
pears to bave been inserted by order of the patent office; 
and it is doubtful whether such solid or riveted step plates 
had, in fact, been used, though they had been described in 
rejected applications for patents. The courts bave no right 
to disregard such a diselaimer, without which the patent 
might never hâve been granted; and the fact that some such 
wrenches had been made is taken for granted by me ; but I 
still think the movable nut a patentable improvement. 

The défendants hâve used the old Coes recessed step plate 
with the addition of a small nut inserted in the recess. This 
is plainly an infringement of the first claim, because the nut 
performs the usual office of a nut, and the recess in the step 
plate, though old, was not before combined with a nut at this 
point ; and it makes no différence in the combination of the 
step plate and nut whether you put the recess into the one or 
the other. The old nut at the end of the handle is not the 
équivalent of this nut, because it does not do ail the work ; it 
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is présent in botb wrenches, and its addition in the plaintiffs' 
wrench is the improvement. 

The third claim is very like the first; but seems to be in- 
tended to claim the oombination when a nut exactly like that 
described in the patent is nsed. This claim is not infringed. 

Interlocutory decree for the complainants. 



The General Buensidb. 
(Cireuit Court, E. D, Michigan. , 1880.) 

L CLAssmcATioK OF Olaims — DoMESTic AND FoBEiaN Mathrial Mkw.— 
Claims of domestic material men, for supplies fumished under the 
itate law, are entitled to stand upon an equal footing and be paid 
pro rata witli the claims of foreign material men. Per Baxter, 0. J., 
reversing the opinion of Brovm, D. J. 

In Admiralty. 

On exceptions to the oommissioner's report of the classifl- 
tîon of claims. 

It was referred to the clerk of this court, as oommissioner, 
to classify the claims and report the order in which they 
Bhould be paid. By the report made in compliance with thi« 
order it appeared that certain claims for repairs and sup- 
plies furnished in Canadian ports were placed in the second 
elass, before other claims for like repairs and supplies fur- 
nished at Détroit and other places in Michigan, which wera 
placed in the third class. The Bumside was owned in Détroit, 
and was therefore a domestic yessel, as to ail claims in th» 
third class. Exceptions were taken by the Détroit Dry Dock 
Company upon the ground that ail material men, whether 
foreign or domestic, should be ranked alike. 

John J. Speed and Geo. E. Holiday, for the exceptors. 

J. J. Atkinson, contra. 

Brown, D. j. The sole question presented by the exceptions 
is whether claims for necessaries furnished in foreign port» 
are entitled to be paid in préférence to those furnished in a 
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port of the state irhere the vessel is owned, for whîch a lien 
is given only by the state law, or -whether they should share 
alike and be paid pro rata. The gist of the argument con- 
tained in the very elaborate brief ' of Mr. Speed is to the ef- 
fect that while there is no lien by the gênerai law maritime 
as administered in this country, for necessaries furnished in 
the home port, such lien may be created by the state law, 
and when so created is not only enforceable in this court, as 
laid down in the case of The Lotawanna, 21 Wall. 558, but be- 
comes to ail intents and purposes a maritime lien of equal rank 
with those existing ia favor of foreign creditors. The last in- 
ference, however, does not necessarily follow. In determin- 
ing the relative rank of différent liens, courts are constantly 
in the habit of examining their character, and the time and 
oircumstances under which they accrued, marshalling them 
in the order of their merit. I think there is a well-founded 
distinction between liens created at home and abroad, in the 
presumed necessity for crédit in a foreign port, which does 
not exist in the domicile of the owner. This necessity of 
crédit is recognized in the law maritime, but not in the state 
législation, which confers the lien whenever the supplies are 
furnished, whether it be necessary to pledge the crédit of the 
vessel or not; at least, suchitf tha gênerai construction given 
to the state statutes. 2 Pars, on Shipping, 154; The Young 
Sam, 20 Law Eep. 608. 

Now, if foreign and domestic material men are put upon 
the same footing, the former, who furnish upon the crédit of 
the vessel, really labor under a disadvantage, since the pro- 
oeeds, which would otherwise be used to pay them, are 
absorbed by the home creditors, who, in reality, trusted to 
the crédit of the owner; and as it is not every state which 
confers thèse liens it would be necessary for the foreign créd- 
iter, in order to protect himself, not only to inquire where the 
vessel is owned, but how far the laws of the owner's domicile 
put him at the mercy of domestic creditors. 

This is substantially the line of argument adopted by Judge 
Leavitt in the case of The Su^erior, (Newberry, 176-184,) where 
the question at issue hère was discusaed. Âlthough at that 
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time the lien created by the Ohio statute did not attach until 
seizure, the décision was not put upon that ground; but tiie 
rule was broadly laid down that in distributing the proceeda 
of sale maritime liens would be preferred to those created by 
the state law. "I am not aware that it has been anywhero 
admitted that state législation can interfère with, supersede, 
or destroy a right or lien previously acquired under the 
national maritime law. On the contrary, the existence of 
such a power in the states has been strongly denied. They 
may déclare that a lien shall exist in cases designated, and 
provide for its enforcement by a seizure in rem; but, elearly, 
the lien so acquired must be subordinate to those existing 
before in favor of other parties." 

This décision has been followed, so far as I know, through- 
out this circuit. Eeported cases are rare, but they are uni- 
form. The principle was acquiesced in by court and counsel 
in The St. Joseph, (Brown's Admiralty, 202,} and in the ré- 
cent case, decided by the same judge, of The Alice Gctty. In 
the still later case of The John T. Moore, in the circuit court 
for the district of Louisiana, Judge Woods held that, even if 
the state liens were recorded pursuant to the statute, they 
must be postponed to maritime liens. In Scott's Case, (1 
Abb. U. S. 336,) the relative priority of mortgages and ma- 
terial men in the home port was elaborately argued, but no 
question was made that foreign material men were entitled to 
be preferred to mortgagees, The court observes, in speaking- 
of maritime liens : "There was no question as to the validity 
and priority of thèse liens, and under former orders of the 
court they hâve been paid." Indeed, in ail the cases where 
the mortgagee has been held to rank lien holders under the 
state laws it has, apparently, been assumed that the décision 
would be différent if the contract were between a mortgagee 
and foreign creditors. In The Grâce Greenwood, 2 Biss, 131, 
the admiralty liens were jpaid before the contest was made. 
I had occasion to consider thcse authorities in the case of The 
Théodore Derry, in which I held that the mortgagees stood 
only in the place of owners to the amount of their mortgage, 
and that domestio material men were entitled to rank them. 
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The only adjudication claimed by counsel for domestic 
creditors to be direotiy in their favor is that of Ths Cannon 
Raleigh and Âstoria, recently decided in the district of Vir- 
ginia. On a careful perusal of this case I do not find thia 
question to bave been pasaed upon, though there are intima- 
tions, as in other cage», that the liens of the state laws are 
of equal yalidity with strictly maritime liens. The learned 
judge did say that thèse liens took precedence &î ail liens, 
other than those for mariners' wages, but the question was 
not between foreign and domestic creditors, but between ma- 
terial men and a mortgagee, and the court adopted what I 
hâve considered the better law, that such liens were entitled 
to rank a mortgage; foUowing Keeder v. Steam-ship Gnrgis 
Creek, 3 Am. Law Eeg. 236. I ani informed, too, that the 
practice of the clerks in many of the eastern districts, in the 
distribution of proceeds, is to place domestic and foreign ma- 
terial men in the same rank; but if this practice, unsanc- 
tioned by judicial authority, is entitled to any weight -in other 
districts, it is fairly offset by the unifonn practice in this 
district, ever since the organization of the court, to prefer tho 
claims of foreign creditors. 

It is not denied that the application of this rule -will lead 
to apparent injustice in certain cases where the foreign port 
is much nearer the domicile of the owner than many ports in 
his own state, whieh, under the law as settled by the suprême 
court, must be considered as home ports ; as, for example, in 
holding Jersey City to be a foreign port to a New York vessel, 
■while Buffalo and Ogdensburg are domestic, or in regarding 
Toledo and Windsor as foreign to Détroit, while Ontonagon 
and St. Joseph are domesti^j. This difficulty, however, has 
arisen from the practice of treating any port in the same state 
as a home port. Indeed, tho use of the term home port is 
unfortunate and misleading. The true distinction is between 
foreign and domestic yessels, the uniform carrent of American 
authorities holding eaeh state in this regard foreign to every 
other. The General Smith, 4 Wheat. 438 ; The Belfmt, 7 Wall. 
624-43 ; The Nestor, 1 Sum. 73; Th« Lidu, 10 Waîl. 192-200; 
The Bi€h, 1 C6S. 308. ThÏB ctiB«iB«tïon, adopted from tiM 
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admiraJty law of En^and, where the line betwecn foreign ani 
domestie commeroe is of course clearij marked, is founded in 
no good reason hère, sinee nearly ail the domestie commerce, 
properly speaking, of this country is between différent states, 
and therefore legally foreign to each other. Taking into con- 
sidération tiie national character of our interstate commerce, 
it seems to me that either aH vessels of the United Statea 
should be considered domestie, or, if the words "home port" 
were used, that oaly tha actual domicile of the owner should 
be considered the home port, and every other port, either in 
the same or another staie, should be considered foreign, The 
latter view vas actually adopted by the learned judge for the 
district of Oregon in the case of The Favorite, 1 Chicago 
Légal News, 395, but was criticised by Judge Dillon in The 
Albany, 4 Cent. Law Jour. 16. In view of the settled course 
of décisions upon this point, I cannot but regard The Favorite 
as a departure from the hitherto accepted law, and so far 
unsound, but I regard it as extremely unfortunate that tho 
line between foreign and domestie creditors was drawn exactly 
as it is. As an enunciation of what the law ought to be ,1 
fuUy coïncide in the opinion of Judge Deady. 

But with regard to the main question in this case, viz., the 
preferential character of foreign material men, it seems to 
me too well settled, both in practice and upon authority, to 
be now disturbed. 

The exceptions are, therefore, overruled. 



On appeal to the circuit court the following opinion was 
delivered by — 

Baxter, C. J. : This case présents a question which has 
frequently arisen in the admiralty courts of the lake dis- 
tricts, as well as at other points. This was a Michigan ves- 
sel, owned in Détroit. Upon the sale it did not realize 
enough to pay ail the liens existing in favor of the material 
men hère, and the foreign credkors — I mean foreign ia the 
•new of thô admiralty law — are elaiming precedence over the 
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Michigan ereditors, upon the ground that their claitns are for- 
eign, while the Michigan claims are domestic. 

I find, on examination, that in every commercial country 
excepting the United States this distinction bétween foreign 
and home liens bas been entirely ignored ; that it does not 
exist anywhere else, and that it does not exist in the United 
States as it does in England, and that it exista hère only in a 
modified form. Yarious reasons hâve been given for draw- 
ing a distinction between a home port and a foreign port in 
the English admiralty law. It is supposed by some that the 
distinction is founded upon the fact that the owner of the 
vessel is presumed to hâve crédit in his own port, and that, 
therefore, the crédit is given to the owner and not to the 
vessel. But the true reason, I think, is very plain, and grew 
eut of the contest that vras waged for a long time between the 
admiralty and common-lawjurisdictions of England, in which 
the common-law courts prevailed, and settled and determined 
ail cases of admiralty jurisdiction, unless the question arose 
with référence to matters which occurred upon the high seas, 
asserting that no maritime liens could attach except upon 
the high seas, as they were not maritime transactions. When 
Dur own courts began the administration of the admiralty 
law they departed from this practice and adopted the oppo- 
site doctrine, asserting the admiralty jurisdiction upon ail 
waters, including the interior navigable rivers and lakes, dis- 
regarding the criterion of tide-water, etc.; and, if I may be 
permitted to say so, necessarily, and, I think, upon principle, 
placed themselves in a position which should hâve induced 
them to adopt the théories of other commercial countries, 
•whichi ignored distinctions made between home and foreign 
ports. Our commercial marine is a national affair. It is 
made so by the constitution. Exclusive jurisdiction in 
admiralty is given to the fédéral courts, and it ought to be 
treated as a national affair and delocalized. But we hâve 
fallen into a kind of mongrel System, between the civil and 
English admiralty practice, and hâve adopted theidea that a 
Tessel, owned and registered in one state, is as to anotber 
state a fore^ yessel^ and bave ^ven to oor eomniercîal 
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marine a double character, national in one respect and local 
in another. 

I am aware of the fact that many décisions hâve been made 
in cases of this kind, upon the précise question upon which 
I hâve to pass, to the effect that the lien of a creditor from 
another state is entitled to préférence over the lien of the home 
creditor. It has been well determined by the suçreme court 
of the United States, and by ail the courts, that under the 
gênerai admiralty law — foUowing the English law in that 
respect — there is no lien for supplies furnished in a home 
port. But the court has stated that it is compétent for the 
states to legislate and give a lien; and the states of Ohio and 
Michigan hâve so legislated, and hâve given that lien. The 
suprême court has decided, further, that this lien can only be 
enforced through the fédéral tribunals. 

There are différent grades attached to admiralty liens. A 
material man is always ranked by a salvor or by a seaman ; 
but the creditors who are protesting hère, as I understand the 
facts, are claiming for supplies furnished, and the question 
is whether a state can give a lien, and if in point of fact the 
states hâve given a lien. If they hâve, that lien, under the 
décision of the suprême court, can only be enforced through 
the fédéral court, exercising its admiralty jurisdiction. And 
the question is, is there any reason left for drawing a dis- 
tinction between thèse classes of claimants, giving the préfér- 
ence to one who has acquired a lien under the gênerai admi- 
ralty law, over one who has acquired a valid lien under the 
state law ? The weight of authority — that is, the greater num- 
ber of décisions that hâve been made upon this question — is 
decidedly in favor of the decree rendered by the district court. 
There ar» décisions, however, the other way. This particular 
question bas never been decided by the suprême court. The 
doctrine whieh had been established by the majority of the 
adjudications of the minor courts would, in my judgment, 
lead to a good deal of injustice, conflict, and confusion. Sit- 
ting as a fédéral judge in the state of Michigan, administer- 
ing law for the oitizens of Michigan, it would seem to be the 
first duty of th» court, if it made any distinctions, to take 
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care of the rights of its own citizens as against foreign citî- 
zens. The rule that has found its way into the books, and 
which has been sustained by quite a number of able and re- 
spectable jurists, is, in effect, that in a conflict between a 
material man in Windsor, across the river, and a material 
man in the state of Michigan, in the city of Détroit, this court 
■would be bound to exclude its own citizens for the benefit of 
the citizens living across the river. The confusion and con- 
flict that would arise in the fréquent passage of vessels up 
and down thèse waters can readily be imagined, 

The courts of the United -States liave made some innova- 
tions in order to adapt the admiralty laws to the exigencies 
of our situation to inland navigation; and, if there were 
décisions by the suprême court of the United States upon 
this question, I should, of course, adhère to them, and so ad- 
minister the law; but as there are none, though there are 
confiicting cases in the minor courts, and I think the majority 
are in favor of the decree of the district court, the same ruling 
having been made by the leamed judge of the western dis- 
trict, by Judge Drummond of Chicago, and by Judge Sherman 
of Cleveland, yet thèse are décisions reached by subordinate 
tribunals, reasoning from analogy, and I do aot know but 
they hâve gone so far as to be obligatory upon other judges. 
In this particular case, however, I hold that I am at liberty 
to look to and décide upon first principles, considering the 
question as an open one. In administering the law upon this 
question I bave determined to mete out equal justice to every 
one, and to recognize th« claims which the laws of the state 
give to parties. It cannot be said that when a law of Michi- 
gan confers upon or invests a party with a good and valid 
lien, that that lien, thus created, cannot assume an equality 
of right with liens arising by implication of law. If I should 
make a mistake in thus holding, it will not affect a great 
deal in this particular case, and perhaps the décision may 
attract some attention from congress, inducing some législa- 
tion reconciling this conflict and establishing a uniform 
■national code. I think a point has been reached where we 
leau only get out of thèse numerous diffieulties, originating, I 
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think, in an erroneous holding in the beginning of our gov- 
ernment, by congressional législation. 

Acting upon thèse views I will direct an order to be entered 
reversing the decree of the court below, and distributing the 
proceeds pro rata among the parties. 

NoTB.— See Th» Brig E. A. Barnard, 2 Fed. Kep. 712. 



GoBLB and others ». Schooneb Delos De Wolp. 

(District Uourt, N. D. Ohio. May 10, 1880.) 

1, CliASSIPICATION OF LiEÎÎS — StATTTTORT LiENS — HoME AND FOBBiaS 

Port. — Th« General Burnaide, ante, 228, foUowed. 

In Admiralty. 

The undersigned, to whom it was referred to détermine the 
proper distribution of the proceeds of the sale of said schooner 
Delos De Wolf , submits the foUowing report : 

The gross proceeds of said sale, as appears from the return 
of the marshal, in this cause waa $4,325, out of which there 
■was retained by the marshal, on account of his fées and costs, 
$281.11, and the balance, $4,043.89, was paid into the reg- 
istry of the court. From this sum, pursuant to an order of 
the court heretofore made, the sum of $122.75 bas been paid'» 
being the amount of damages decreed by the court against 
Baid schooner in favor of Charles Wright and others, on ac- 
count of their seamen's wages, leaving now for distribution, 
in the registry, the sum of $3,921.14. The amount and ag- 
gregate of the several deorees of this [court against said 
schooner and against said proceeds is as stated in the annexed 
Bchedule, marked A, the aggregate amount being : Damages, 
$9,219.30, (including the damages of said Wright and oth- 
ers;) costs, $491.77, (including the marshal's fées retained 
by him as aforesaid;) in ail the sum of $9,711.07; and, after 
deducting the payment of said seamen's wages and the 
amount retained by the marshal, the balance of charge on 
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saîd prooeeds is $9,307.21 — a sum largely in excess of tha 
fund m the registry for distribution. 

It is recommended that said net proeeeds be distributed as 
follows : First, in payment of the sum of $152.78, the bal- 
ance of costs incident to the said original suit of libellants ; 
$2.55, the costs incident to the pétition of the United States; 
and $38, the costs in the suit of said Charles Wright and 
others; in ail, $193.36. Second, to the payment of $89.78, 
the claim of the United States for its tonnage tax on said 
schooner so recovered. And, third, that the residue, $3,638, 
be paid and applied upon the decree in favor of said libel- 
lants, the plan of distribution being more fully shown in and 
by Schedule B, hereto attached. 

The undersigned submits that by the provisions of the laws 
of the United States its claims for taxes constitute a first 
lien (subject to costs) upon vessels or other property upon 
-which they are levied. It will be observed that after the 
payment of the costs in the said original cause, the pétition 
of the United States, the costs in said suit of said Wright and 
others, and the amount decreed to the United States for taxes, 
it is recommended that the residue of said proeeeds be applied 
exclusively ùpon the libellants' decree for damages, and thia 
for the following reasons : The défendant vessel was seized 
and brought into the jurisdiction of the court by virtue of the 
process issued upon the libel of said Goble and McFarlane, 
that being the original and first libel filed against her in this 
court, whereby, as against ail other claims of no higher rank, 
said libellants acquired a priority of claim upon the fund . in 
«ourt produced by her sale. No question is made as to the 
rank of said wages claim of Charles -Wright and others, who 
hâve been paid out of the fund, as that claim ranks higLer 
than any of the others decreed, except that of the United 
States for said taxes. 

The claim of libellantg is for materials, labor, etc., in tho 
lepair of said vessel in her home port, at Oswego, New York, 
for which, by virtye of the provisions of the laws of New 
York, [3 lî. Y. St. (6th Ed.) 783,] libellants acquired a lien 
which is by said statate made superior to ail other liens. 
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except only marîners' wages. The language of said statute 
is as follows : 

"Whenever a debt amounting to |50, or upwards, as to a 
sea-going or ocean-bound vessel, or amounting t-o $15,, or up- 
wards, as to any other vessel, shall be contraeted by the mas- 
ter, owner, charterer, etc., of any ship or vessel, or the agent 
of either of them, within this state, for either of the foUowing 
purposes — -Jirst, on account of any work done or materials 
furnished towards the * * * repairing, fitiing, furnish- 
ing, or equipping such ship or vessel * * * — siioh debt 
shall be a lien upon such vessel, her tackle, etc., and shall 
be preferred to ail other liens tbereon, except mariners' wages." 

Said statute contains certain provisions as to the cessation 
of the lien thus conferred after a time specified therein, unless 
the holder thereof complies with the conditions set forth; 
but it is not claimed that there bas been any failure on the 
part of the libellants to comply with ail the essential condi- 
tions 80 imposed, so as to deprive them of the rights and 
benefits claimed under this statute. 

Whilo it is not believed that the législature of New York 
had the power so to reverse or change the well-settled order 
of priorities established by the gênerai maritime law, it is 
believed to bave been within the scope of its authority to enact 
that a lien, such as this statute bas provided for, should be 
created in consonance with the maritime law; and, it being 
reserved to the courts of admiralty to enforce it, its rank will 
; necessarily be subject to their détermination. The national 
courts will certainly not give such statutory liens a higher 
rank than they are entitled to by the nature of the claim 
and the circumstances &;ttending its enf orcement, as compared 
with other claims of the same or similar nature and gênerai 
rank, and attended by the same circumstances, but will doubt- 
less regard and trealj them as equal. In the opinion of the 
undersigned, the distinction between what is called the "home" 
, and the "foreign" port, in which a chargé upon vessels is 
created by supplies, etc., resulting in différence of rank, is 
unreal and fallacious; and this vie w finds powerful support 
in the well-oonsidered argument of Judge Benedict, [see hia 
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Admirally, (2d Ed.) § 272, et seq.,] and in the opinion of the 
Hon. John Baxter, circuit judge of this circuit, in a late case, 
(The General Burnside, ante,) in the eastern district of Michi- 
gan, to which my attention is called by counsel, but which is not 
yet printed, and a manuscript copy only bas been furnished. 
For the reasons aforesaid it is recommended that libellants' 
claim be preferred over the several claims for insurance, and 
over the claim upon mortgage found in Schedule A, because of 
itfl higher rank; and over the several daims in the same sched- 
ule for towage, supplies, and labor, being in the same gênerai 
rank, because of its being the first in suit. The Glohe, 2 
Blatchf. 427; also note in same case, 433; The Triumph; 
also Benedicfg Admiralty, (2d Ed.) § 560, p. 332; also 1 
Wendell, 39 ; The People ex rel. Jennings v. Judges, etc. 

A small amount of some of the claims in said Schedule A, 
of the same gênerai rank as that of libellants, accrued at a 
later date than said libellants' claim, as appears from the 
schedules annexed to the several pétitions, though much the 
greater portion -were of an earlier date. The rule being that 
the lien takes rank in the inverse order of date as to season- 
of navigation on the western lakes and rivers, (instead of 
voyages, as to océan navigation,) it is found that none of the 
said claims of equal gênerai rank are entitled to priority over 
libellants' claim, by reason of the fact, which has been shown 
in the évidence before me, that said vessel was out of the 
United States, and beyoud the reach of the process of their 
courts of admiralty, nearly ail the time which intervened be- 
tween the accruing of libellants' claim, in October, 1878, and 
her actual seizure under process issued out of this court in 
this cause on the tenth of May, 1879. It thus appears that 
there was no lack of .diligence on the part of the libellants, 
whereby, by reason of the season of navigation of 1878 hav- 
ing expired before they brought their suit, other claims of the 
same gênerai rank could gain a préférence. "Lien holders 
should hâve the current season of navigation to enforce their 
security, and such reasonable time after the commencement 
of the next season as may be necessary to arrest the vessel." 
The Hercule», 1 Brown's Ad. 660. 
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It is proper to remark that, before proceedîng to the con- 
sidération of this matter and the framing of thia report, due 
notice was given to the proctors of ail the parties -who hâve 
recovered the deerees mentioned in said Schedule A of the 
time and place wben the matter would be heard. 
Eespectfully submitted, 

Eabl Bill, Commisaioner. 



SCHEDULE A. 



No. 


Libellants. 


Nature of 
Claim. 


Damages. 


Costs. 


Total. 


1742 

tt 
II 


George Goble étal 

Manliattan Fire lus. Co. . 
United States, . . • • 


Materials, etc. 
Insurance .... 
Tonnage Tax.. 
Towage 

Mortgage 

Labor, etc.. .. 
Supplies, etc.. 
Insurance 

Towage 

Supplies, etc.. 
Wages 


4,058 28 

251 76 

89 78 

40 90 

4,238 00 

88 28 

17 36 

263 80 

37 80 

10 59 

122 75 


443 92 
2 80 

2 65 
1 95 

4 75 

3 40 


4,492 20 

254 56 

92 33 


l( 


Patrick Smitli 


42 85 


II 


STational Marine Bank of 
Oswego 


4,242 75 
91 63 


il 


Graut & Fayette 

G. D. Morris &Co 

Fhœnix Ins. Co 


II 






II 


Vessel Owners' Towing 
Co 






II 

1743 


John Cloy, Agent 

Cliarles Wriglit et al 

Total damages and costs. 


4 40 

38 00 


333 95 

160 75 




9,219 30 


491 77 


9,711 07 



SCHEDULE B. 



Costa. 



Damages 



Amount in Kegistry 

DlSTKIBUTIOlî. 

EarlBill, Clerk 

W. B. Prentice, Marshal 

P. Zucker, Notary 

C. A. Vincent, Notary 

Chas. Balfour, Notary on Dépositions. 

Earl Bill, Comralssioner 

Goulder & Hadden, Proctors 

Willey, Therman & Hoyt, Proctors... 
Goulder & Hadden, Libellants' Dep's. . 



United States 

Geo. Goble and Jas. D. McFarlane. 



87 98 

6 30 

40 

1 60 

4 60 

22 25 

3U 00 

20 00 

20 23 



193 36 

89 78 
3,638 00 



3,921 U 



3,921 14 
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In THE MaTTBB OF THE SOHOONEB ElIZA B. EmOBY, ôtC. 

{District Court, D. New Jersey. June 21, 1880.) 

1. Pabt Ownee— SArwsra Right — Estoppel. — The part owner of a ves- 
sel is estopped by the attemptedsaleof a " sailing right," forwhich he 
bas received.a pecuniary considération, from joining in an application 
for the removalwithout cause of the purchaser of such " sailing right." 

Libel for Possession. 

S. H. Gray, for libellants. 

H. R. Edmunds, for respondents. 

Nixon, D. J. The libel is filed in thîa case by John B. 
Clayton, Charles Lawrence, Nicholas Clayton and Enoch B. 
Champion, owners of the seventeen thirty-seeonds of the 
schooner Eliza B. Emory, for the possession of the said vessel. 
It allèges that when the libellants became the owners of their 
respective interests one Daniel E. Weeks was the master in 
charge, but desiring a change, and representing a majority 
of shares in said schooner, they appointed John B. Clayton 
master, to navigate and sail her, and applied to the said 
Weeks to deliver up the possession of the papers, and of the 
said vessel, whieh he refused to do. 

The answer of Daniel E. Weeks, for himself and the remain- 
ing owners, does not deny that the libellants represent a ma- 
jority of the shares in the ownership of the schooner, but 
claims that he ought not to be deprived of the command and 
management for the reason that in the month of April, 1874, 
John B. Clayton, one of the libellants, sold to him one-sixteenth 
part of said vessel for the price of $1,750, agreeing to give, 
and assuring the said Weeks that he should hâve, the right to 
sail and manage her if he would pay him (Clayton) the sum 
of $1,760 for saidinterest; that the value of the sixteenth did 
not exeeed $500, and the excess, to-wit, $1,250, was de- 
manded by Clayton, and paid by Weeks, for the privilège of 
sailing the vessel as master; that Weeks also agreed at the 
same time with the said Clayton to sail the schooner on what 
is known as "qiiarter shares," Clayton assuring him (Weeks) 

v.3,no.4— 16 
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ihat the owners would not allow a larger interest for sailing ; 
that Weeks sailed the vessel on "quarter shares," but in fact 
another one-quarter interest was also paid to another of the 
libellants, Nieholas Clayton, a brother of John B. Clayton, 
who thus received from the earnings of the vessel, during the 
time she bas been sailed and managed by the said Weeks, a 
sum of about $1,800, without the knowledge of the other own- 
ers, who were informed by the said John B. Clayton that 
"Weeks was sailing on "balf shares." The testimony shows 
that the libellant John B. Clayton was the master of the 
schooner from the time she was built, in 1861, until he sold 
ont bis interest to the présent master, Weeks ; that he was 
the owner of three thirty -seconds, and transferred at the same 
time two thirty-seconds to Weeks, and one thirty-second to 
Nieholas Clayton ; that Weeks was then, and had been for 
some years before, the mate on board the said vessel, and 
that Clayton was allow'ed more than the real value of the 
shares on the agreement and promise that he should succeed 
to the position of master. 

The proctor for the libellants claims that the owners of a 
majority of shares hâve the légal right to control the sailing 
and navigation of the vessel, and that there is no such thing 
known in law as a sailing or master's interest which is capable 
of being transferred from one person to another. I think the 
correctness of the propositions must be admitted, whatever 
the prevailing opinion or practice among owners may be to 
the contrary. It seems now to be generally understood that 
the minority must submit to the will of the majority in the 
management and control of the vessel; that it may employ 
or dismiss the master and crew at pleasure, and that no con- 
tract can be made between two part owners having minority 
interests, in référence to the employment of the master, 
which will bind other owners not parties to it. The New 
Draper, 1 G. Eob. 235 ; Ward v. Ruckman, 36 N. Y. 26; The W. 
Bagaley, 5 Wall. 377-é06. But this ia not quite the question 
-which this case présents. If the libellants represented a 
majority of the shares of the vessel, without including John 
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B. Clayton's interest, I should not hesitate for a moment 
to order a decree in their favor for the possession. But 
it is necessary to count him in order to constitute the 
majority, and the question hère iswhether itis compétent for 
one part owner to make an agreement or arrangement with 
another part owner, in regard to the management and con- 
trol of the vessel, by which he may be afterwards estopped 
from claiming the management and oontrol himself . It would 
not seem to be a difficult question to answer, if we may apply 
to a case in admiralty the same principles that are applica- 
ble to a suit in equity, and I do not see why we should not 
be allowed to do so. It is conceded that a court of admiralty 
is not a court of equity. It may, ne-vertheless, décide a cause 
submitted to its coguizance upon équitable principles. It has 
the capacity of a court of equity -in the matter of granting 
relief and of restraining a wrong, when the rules of natural 
justice require a departure from strict légal relief. See Ben. 
Ad. § 329. 

Looking at the pleadings and proof s, and disregarding ail 
facts whioh are not set forth in the pleadings, I find that 
this is a cause of possession, and that it has been brought to 
dispossess a master, who is also part owner, without any 
allégations of incompetency, unskilfulness, or dishonesty, on 
his part, but solely upon the ground that the libellants repre- 
sent a majority of the parties interested in the schooner, and, 
as such, hâve the right to her possession and control, I find 
that, aggregating their interests, ail the libellants own seven- 
teen thirty-seconds of the vessel, and that of thèse shares 
John B. Clayton, one of the libellants, is the owner of ten 
thirty-seconds. I find that some years ago the said Clayton, 
being a part owner and the master, made sale of his then 
interest to the respondent Weeks, whom the libellants are 
endeavoring to dispossess, and that he received from Weeks 
at the time a considérable sum of money for what the 
parties thought was the " sailing right" of Clayton. Should 
an admiralty court be made the instrument of aiding him 
to oust Weeks, and to résume possession and control, be- 
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cause he bas been able to buy in enough of tbe outstand- 
ing shares of the vessel to give him once more a majority ? I 
should not like to be a party to any such unconscionable 
endeavor, and am glad that I do not find any principle of law 
that requires me to be one. It is eonceded that a sailing 
right is not transférable, and that no such right inhered to 
the shares which Clayton sold to Weeks. It may also be 
eonceded that if a majority in interest of the owners, irre- 
spective of Clayton, claimed the possession, the court would 
accède to their request, although no cause for the master's 
removal were assigned. In saying this I do not overlook the 
remark of Sir William Scott, in The New Draper, supra, 
that, "in the case of the master and part owner, something 
more is required" than the mère expression of the will of 
the majority in interest "before the court will proceed to dis- 
possess a person who is also a proprietor of the vessel, and 
whose possession, therefore, the common law, upon gênerai 
principles, is inclined to maintain." Nor do I forget that two 
of the ablest text writers of this country (Story and Parsons) 
hâve given their assent to the law as thus stated, See Story 
on Part. § 445, and Par. on Part. 562. But I think the later 
and better opinion is that the owners of the shares of a ves- 
sel are tenants in common, and not partners, and that the 
logical séquence of such tenancy is that the majority in 
interest may displace the master at their will without cause 
assigned. Montgomery v. Henry, 1 Dal. 49-52. 

But, conceding thèse thinga, may not a part owner, by his 
act or conduct, forfeit his right to complain of the possession 
of another part owner? May he not, by the acceptance of a 
considération, estop himself from the exercise of his undisputed 
right, under ordinary circumstanees, to take possession and 
control of a vessel from the person who paid him the considéra- 
tion for such possession and control? Although the doctrine 
of estoppel ordinarily rests upon the ground that the law will 
not permit a party to profit by his own fraud, is there not 
a class of cases where a person, whoUy innocent in a moral 
point of view, may be bound by his acts and sayings, where, 
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if he be not bound, he will be permitted to oast an injury 
upon some one as innocent as he, but who bas been misled 
by a confidence in what was said or done to him with the 
intent that he should rely upon it ? Parsons on Oon. 801. It 
may be asked, as it was at the hearing, how can one be 
estopped by a contract which is void ? The court enforces 
no contract, and does not seek to do so. It simply says to 
one of the part owners of a-vessel: " You bave placed your- 
self in such a position, in the performance of an illégal act, 
that it is inéquitable to allow you to repudiate your action, 
and to do something contrary to it, to the injury of another. 
It is true that you had no 'sailing right' in the schooner 
which you could sell, but you made one of the subordinates, 
employed by you in navigating the vessel, believe that you 
had, and so induced him to pay you a libéral sum of money 
for the privilège of beooming master. You prefer no com- 
plaint that he does not faithfuUy perform his duties, but, with 
his money still in your pocket, you claim the active aid of 
the court in dispossessessing him and restoring you, because 
you hâve voluntarily purchased, or otherwise obtained, the 
control of enough sharea to enable you to represent the 
majority interest of the ownership." 

1 must hold that until the majority in interest of the own- 
ers, without including Clayton, join in the application, there 
should be no decree for the libellants, and that the présent 
libel be dismissed, with costs. 
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Keabnbt ». A Pile-Dbiteb and Stage, ete. 
(District Court, D. New Jertey. , 1880.) 

1. MoBTQASBE — ^LiBBL Ts Rbm. — A mortgagee in possession has a right 

to file a libel in rem for earnings from towage. 

2. Towage— CoNTBACT—OsTKNSiBliE Ownbr. — Such libellant Is entitled 

to recover tlie sum due for such towage service, although tlie contract 
•was made with the father of tlie libellant as tlie ostensible owner of 
the vessei, and although the respondents had been forhidden by an 
order of a state court, founded upon supplementary proceedings, to 
pay over such earnings to the father of the libellant, "or to any one 
for him, or to any person wliatever, until the further order of the said 
court." 

3. Same — CosTs. — In such case, however, although the libellant was not 

a party to the proceedings in the state court, the respondents are net 
liable in costs for the nonpayment of auch earnings. 

Libel m rem. 

Nixon, D. J. It îs not necessary to décide în this case, as 
•was suggcsted at the hearing, whether the master of a vessei 
can maintain in his own name a libel in rem for a towage 
Bervice. Such a contract, doubtless, is a maritime one, and 
M cognizable in a court of admiralty in a suit by the owner. 
But in the présent case the master is also the mortgagee and 
th« mortgagee in possession, and as such is entitled to ail 
the earnings of the vessei that the owner might claim if he 
had retained control. Having such a relation to, and claim 
upon, the vessei, he may use ail the remédies that the légal 
owner has, and one of thèse is the right to file a libel 
in rem for earnings from towage. But the respondents hâve 
put in a claim, and hâve declined to pay upon two grounds : 
(1) Because the contract for towage was made with John 
Kearney, the father of the libellant, with whom they bargained 
as the ostensible owner of the Katy Smith ; (2) because they 
had been restrained by an order of the suprême court of the 
Btate of New Jersey, made February 21, 1879, from the pay- 
ment of the said debt "to John Keamey, or to any one for 
him, or to any person whatever, until the further oïder of the 
paid court," 
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Thk order was fouaded (m supplementary proceedings 
upon a judgment and exécution obtained bj' one Nicholas B. 
Cufihing against John Keamey, and upon prima facie proof 
that the debt libelled was a debt due to John Keamey from 
the respondents. Neither of thèse reasons is sufificient to 
defeat the libellant in coUecting the sum due for the towage 
eervice, and there must be a decree in his favor for the amount 
of his claim. In admiralty costs ordinarily foUow the decree, 
unless the court, in the exercise of a sound discrétion, per- 
ceives reasons for withholding them. Shonld they be with- 
held in this case ? The question has given me considérable 
embarrassaient and difficulty. It is true the libellant -was 
not a party to the proceedings in the state court, and hence 
he was not precluded, by anything in those proceedings, from 
enforcing his maritime lien in this court. But the respond- 
ents were estopped, by the order of the state court, from pay- 
ing the debt, either to John Keamey or to any other person, 
until it was otherwise ordered, and one of the respondents 
testifies that he informed the libellant of the injunction 
shortly after it was served upon him. It would, therefore, 
seem harsh and unjustifiable to hold them liable in costs 
for not doing what they were restrained from doing by a 
compétent tribunal, and for which, if done, they would ex- 
pose themselves to pains and penalties for a contempt of the 
court. 

If the libellant, before filing his libel, had obtained such a 
modification of the order in the state court that the matter 
of payment was left to the discrétion and at the péril of the 
respondents — the only penalty being the risk of being called 
upon to make payment the second time — and they had re- 
fused to pay after that, a différent question would be pre- 
sented, and I should not hâve hesitated to say that they must 
assume ail the conséquences of their refusai. But he took 
no such step, nor attempted it. He filed his libel with the 
knowledge of the existing restraint upon the respondent, and 
I see no other way ot doing exact justice between thea» 
parties, except by withholding coBts upon the deeree. 
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Let a àecree be prepared m favor of the libellant for the 
eum. of $26, with intere&t tfcereon from the date ef filing the 
Ktel, (April 18, 1879,) each party paying his and their owa 
eosts. 



The Athenian.* 
(District Court, E. JD. Michigan. October 15, 1877.) 

1. MakbhalijDîo Claims — Saxvagb— Wageb.— In marshalling daims for 
payment from the proceeds of sale salvag: is entitled to be paid m 
préférence to prier claims for seamen's wagea. In thia case the claima 
•were direoted to be paid in the following order : (1) Salvage services ; 
(2) seamen's wages; (3) daims for towage and raaterials, those of » 
later year ranliing those of a former ; (4) claims under the state law. 

In Admiralty. 

In marshalling claims for payment from the proceeds crf 
sale, salvage is entitled to be paid in préférence to prior claims 
for seaman's wages. In this case the claims were directed to 
be paid in the following order : (1) Salvage services ; (2) sea- 
men's wages ; (3) claims for towage and materials, those of 
a later year ranking those of a former ; (4) claims under the 
state law. 

Référence having been made to marshal the claims the com- 
missioner classified them in the following order : (1) Seamen's 
wages ; (2) claims for towage, supplies, repairs, and services in 
pumping out the schooner, getting her oflf Stony island reef and 
taking her to Windsor; (3) claims for repairs and supplies 
fumished in the home port. To this report exceptions were 
filed by the parties who got her off the reef and towed her to 
Windsor, claiming they were entitled to rank as salvors, and 
should be paid in préférence to those who had simply claims for 
towage, and materials fumished in the ordinary course of her 
employment. It seemed that in coming up Détroit river, 
with a (3argo of coal, in November last, the schooner took the 
ground upon a reef, in the Détroit river, near its mouth, and 

*J;'ubIia}ied on saggeatien. 
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oiï Stony islancl, so-ealled. At the time she struck she was 
somewhat out of the usual channel, upon the American aide, 
and lay in such a position that the current, and the swell of 
passing feiry-boats, caused her to swing upon the rooks and 
injure her bottom. 

F. H. Canfield and Jas. J. Atkinson, for tho salvora, 

Mr. Donnelly, for the seaman. 

George E. Halliday, for material men. 

Bbown, D. J. The only question in this case ia whether 
the expenses of getting this vessel off Stony Island reef and 
towing her to Windsor are entitled to be paid in préférence 
to the seamen's wages and the ordinary claima of material 
men. This claim is not for salvage in the strict sensé of the 
word. There was no immédiate danger to the schooner; 
there was no péril ipcurred by the salving vessel. The job 
was undertaken upon a contract for a sum certain, substan- 
tially like any other contract for towage services. Had the 
vessel been sunk at her dock, or at any other place where 
there was no reasonable probability of her suffering injury by 
remaining, I should not consider the claim as entitled to any 
particular favor; but, under the circumstances, I think the 
vessel was in a condition to hâve salvage services rendered 
her. She was fast upon the rocks, was leaking badly, and, 
indeed, was fuU of water; passing vessels caused her to sway 
back and forth; she was also subject to the action of a strong 
current, and a change of wind to the south-east might hâve 
created suificient sea to bave broken her up. WhUe, as bef ore 
observed, the case is not one of strict salvage, inasmueh as 
the hiring was by the day, and no péril was inourred by the 
salving vessel, I do not regard this fact as material in deter- 
mining the nature of the service. The case is not one of 
ordinary towage, and, if not towage, it is salvage. The term 
"extraordinary or meritorious towage" made use of in some 
cases is misleading and of no praotical importance. As dis- 
tinguished from towage, salvage implies simply some degree 
of danger and some need of extraordinary assistance. As 
observed by Dr. Lushington in The Reward, 1 W. Bob. 174, 
177: "I apprehend that mère towage service ia confined to 
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vessels that hâve receîved no injury or damage, and that mère 
towage reward is payable in those cases only where the vessel 
receiving tbe service is in the same condition she would 
ordinarily be in, without baving encountered any damage or 
accident." 

In the case of The Westminster, 232, he adda: "The degré© 
of the danger is immaterial, in considering the nature of the 
service, for if the cargo at ail required assistance to remove 
it to a place of safety, the service then assumes the charac- 
ter of a salvage service." See, also, The James T. Abbott, 2 
Sprague, 101 ; Baker v. Hemmingway, 2 Low. 501. In the 
case of The M. B. Stetson, 1 Low. 119, the court remarks: 
"Speaking generally, it may be said that the mère fact that 
a vessel is aground, is enough to show that she is in a situa- 
tion to hâve a salvage service." 

While this language was not intended to apply to a ground- 
ing upon a mud bank in a river or harbor,.which is an ordi- 
nary incident of navigation, I think it may be properly ap- 
plied to any case where the grounding is attended with 
danger to the vessel, if she be suffered to lie there. 

The case being one of salvage, libellants are entitled to be 
paid first, even before the seamen whose wages were earned 
prior to thèse services; since it is owing to their exertions 
that anything remains to which the lien of the seamen can 
attach. The Selina, 2 Notes of Cases, 18; The Mary Ann, 9 
Jur. f>4; The Panthea, 1 Asp. Mar. Law Cases, 133. The 
commissioners will amend the report by classifying the claims 
as follows : (1) Salvage services ; (2) seamen's wages ; (3) 
claims of tugs and material men, those of a later year rank- 
ing those of a former ; (4) domestic claims. 

Note. — See DaUtrom v. Scliooner E. M. Davidson, 1 Fed. Kep. 259 ; P. 
P. M. B. é W. Co. Y, Sieam-Boat H. C. Yeager, Id. 285 ; Mayo v. Clao'k, Id. 
735. 
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Bbainard and others ». Steambb Naeeagansetx. 

{District Court, D. Connecticut. July 22, 1880.) 

1, Collision — LiGHTBD Torch — Rev. 8t. J 4234. — The showing of a 
ligbted torch by a aailing vessel, upon the approach of a steam vessel 
duriag the night, required by section 4234 of thç Revised Statutes, ia 
not conflned merely to those cases where the steam vessel is approach- 
ing a sailing vessel from astern. 

Samuel L. Warner, for libellants. 

Thomas M. Waller and Nathan F. Dixon, for claimants. 

Shipman, D. J. This ia a libel in rem to recover damages sus- 
tained by the schooner Silas Brainard, by a collision with the 
steamer Narragansett, in Long Island sound, on the morning 
of October 11, 1877. 

The schooner Silas Brainard left South Amboy on the 
afternoon of October 10, 1877, with a cargo, bound for Mid- 
dletown, Connecticut, and about half-past 3 o'clock on the 
next morning, at a point in Long Island sound nearly op- 
posite Lloyd's Neck, about 20 miles easterly of Throgg's 
Neck, and about one-third the distance from Long Island to 
the Connecticut shore, collided with the steamer Narragansett, 
on her way from Stonington, Connecticut, to New York city. 
The schooner sufïered serions damage. 

The story of the schooner, as contained in the libel, is as 
folio ws : At the time of the collision the tide was on the ebb, 
the wind was blowing a slight breeze from the north by west, 
and the course of the schooner was north-east, or nearly so. 
She was properly lighted, and ail of her lights were brightly 
burning. The mate, who was then in command, and the 
lookout saw the steamer coming up the sound, under a fuU 
head of steam, with the évident intention of passing on the 
starboard of the schooner, who kept on her course. The 
steamer was run foui of the schooner, striking her bowsprit 
and fiying jib-boom; the wheel of the steamer strnck upon 
the schooner's starboard quarter, and by the force of the blow 
the mainmast, the main and fore-rigging were broken, the 
rail, the bulwarks, stanchions, and a large part of the plank 
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skesr were destroyeèl, and the deok was damaged. If, at the 
time when it was apparent to the master of the steamer that 
a collision ■vras inévitable, her speed had been checked and 
her engines reversed to the extent of their ability, the vio- 
lenca of the collision wonld hâve been greatly lessened, and 
the damage woald hâve baen slight ; but her engines were not 
reversed, and on the coutrary were kept in motion after th« 
collision. 

The theory of the steam-boat is that at the time of the col- 
lision the wittd was blovring moderately from the west north- 
west, the weather was threatening and it was dark, but ther» 
vas no difficulty in seeing lights which were preperly set and 
burning. The persons in command of the boat while she was 
heading about west south-west saw, by the aid of glasses, 
a dim, colorless light, not visible to the naked eye, about two 
points off her port bow, which was supposed to be the binnacle 
light of a vessel sailing westward, and that this was the only 
visible light at that time. Immediately upon this diseovery 
the course of the steamer was changed about two points to 
the northward, and at the same time the engine was slowed. 
Instantly the reflection of the steamer's head-light was seen 
npon the sails of a vessel heading about north north-west, 
and lying in the wind, or nearly so. At this time the 
Behooner's men were reefing. The steamer's helm was forth- 
with put hard a-port, and the engines were reversed and 
backed, and ail means taken to avoid a collision. While the 
steamer was headed about west, half north, the bluff of the 
Bchooner's starboard bow struck the port guard of the steamer 
between the capstan and the pilot-house. The schooner 
swung alongside of the steamer, and in this movement several 
of the arms of the port wheel of the steamer were broken. 
Thô claimants also allège that no lighted torch was shown 
by the schooner to the approaching steamer, and that if ono 
had been shown the collision would not hâve occurred, and 
deny that the schooner's lights were properly burning. 

The facts which are found to bave been proved are as fol- 
lows : The wind was about west north-west. Shortly before 
the collision the schooner had been reefed. For a few miti- 
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utes before the collision the mat« at her wlieel and the look- 
out at her bow saw the steamer approaching with ail lights 
visible. The mate became alarmed lest the steamer shouid 
strike the sohooner, and called the captain, who was lying in hia 
berth with his clothes on, and who came on deck immediately. 
The steamer'» course hadbeenwest bysouth, one-quarter south. 
After the captain came on deck, which was about a min- 
ute before the collision, the steamer changed her course to 
the northward and shut out from the schooner her green 
light. When the collision took place the starboard bluff of the 
Bchooner's bow struck the steamer on her port bow. At the 
time of the collision the steamer was headed westward of 
north. The schooner swung around, and the wheel of the 
steamer must hâve traversed nearly the length of the deck of 
the schooner, inflieting great damage. 

The lights of the schooner were properly set, and were 
burning. There was nothing in the condition of the atmos- 
phère to prevent the steamer seeing the schooner's lights. 
The captain and lookout of the steamer were on the watoh 
for lights, were careful and vigilant, and were in the exer- 
cise of due diligence, and did not see the schooner's red or 
green lights until the time hereinafter mentioned; and, if they 
had been visible, thèse persons would hâve seen them. The 
schooner's lights were not seen by the steamer State of New 
York, which was 500 or 600 feet away from the Narragansett 
at the collision — the State of New York's port bow being upon 
the Narragansett's starboard quarter. 

The captain of the Narragansett, prior to the collision, was 
Bcanning the sound, by the aid of glasses on the lookout, for 
lights, and saw a dim, colorless light about two points off her 
port bow, which he supposed to be the binnacle light of a 
vessel sailLng to the westward. He immediately rung to slow 
down, and ordered the wheelsman to port his wheel. This 
was done, and carried the steamer to the northward of her 
former course^ In a few seconds the head-light of the steamer 
shown upon the sails of the schooner. The captain of the 
steamer ordered the wheel hard a-port, and the engine to 
stop, to back, and to back etroug. Thèse signais were gîveu 
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in rapid succession, and were oheyed. About a minute 
elapsed between the first sight of the dim light and the col- 
lision. Just before the collision, and after the captain had 
given the order to port the wheel, the wheelsman, who had 
seen the colorless light, saw a light again, and thought and 
told the captain that it was a green light. 

A question in dispute between the parties is as to the 
course of the schooner. I am of opinion, in opposition to 
the testimony of her officers, that she was not upon a north- 
east course. The steamer's course was west by south, one- 
quarter south. The schooner's lights were properly set and 
were burning, and yet they were not visible to the steamer. 
In addition, the prépondérance of the testimony is that the 
bluff of the schooner's starboard bow struck the steamer on 
her port bow. This is the way in which the collision is rep- 
resented on the diagrams attached to the testimony of the 
schooner's officers before the United States inspectors, upon 
their investigation of the cause of the collision. It is true 
that thèse déponents testify, in substance, that they did- not 
see thèse diagrams, and that they were not attached to the 
dépositions at the time of déponents' signature, and that the 
only diagram which they saw was a large diagram or chart 
upon the table. Admitting that to be true, thèse déponents 
must hâve testified, by référence to the large chart, in regard 
to the respective positions of the vessels at the time of the 
collision, which testimony the inspectors endeavored to repro- 
duce accurately upon the small paper diagrams attached to 
the dépositions. If the collision occurred in this manner, 
and the schooner was on a north-east course, the course of the 
steamer at the time of the collision must bave been north or 
nearly so; and so the steamer's officers testified before the 
inspectors. The captain testified that the steamer's course 
must hâve been north-east to north north-east, as the schoon- 
er's course was north-east. The mate said the steamer was 
heading about north at the time of the collision. The look- 
out said, "If our schooner was on a north-east course,the course 
of the steamer could not hâve been to the westward of north 
when we came togother." It can hardly be possible that the 



BBAINARD V. STEAMER 5ABBAGANSETT. 25* 

steamer's course had changea duririg the minute before the 
collision from west by south to north, She had turned north- 
•ward, but she was not headed north. 

The schooner must hâve been headed north- west, or there- 
abouts ; but it is difficult for me to find satisfactorily why her 
green light should not hâve been visible to the steamer some 
minutes before the collision, when she was upon her west by 
Bouth course. The theory of the steamer is that the schooner 
was being reefed immediately before the collision, and at the 
time when the colorless Ught was seen, and that, at the in- 
étant of the collision, she had changed her course and was 
headed north north-west. In my opinion the reefing took 
place at a considerably shorter time before the collision than 
the schooner's officers now think, and that the men had only 
just gone below, after reefing, when the mate and lookout 
became alarmed at the approaching steamer, and that a less 
time than thèse witnesses now think elapsed between the 
time when the steamer was first seen and the collision, but 
that the reefing had been completed. There is no évidence 
which satisfies my mind that the schooner changed her 
course to north-west at the instant of the collision. Without 
undertaking to find affirmatively why the lights were not 
visible, I find simply that the steamer was in the exercise of 
due diligence, and that the lights were not capable of being 
seen. For this fact I rely much upon the appearance and 
manner of Captain Walden, which impressed me favorably; 
upon the fact that he was for several hours continuously be- 
fore the collision in the pilot-house, in attendance upon his 
duty ; that it was his business and duty to look out for lights ; 
that there was no inducement to be négligent, but that there 
was every motive to be careful; and upon the farther fact 
that it is plain to my mind that the schooner was not upon a 
north-east course, and that the steamer's theory is right in 
this respect, and that the schooner's witnesses are mistaken. 
It is sufficient to find that the collision did not occur through 
the négligence of the steamer. 

The schooner had a torch which was ready for use, and 
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which was kept in a cbnvenient place in the cabîn. The 
mate had been recently employed, and did not know that 
there was a torch on board. It was not used. There waa 
time enough to hâve lighted and shown it to the advancing 
steamer after the mate saw the approaching danger. If it 
had been shown the collision might hâve been avoided. The 
captain and mate -were both of opinion, and this they state is 
the prevailent opinion and practice of the officers of coasting 
vessels, that a torch is to be used only when a steamer is 
approaching a saUing vessel from astem. 

This construction of section 4234 of the Eevised Statutea 
is not warranted by its language, and is not recognized in 
the décisions upon the subject. Judge Lowell says : "I sup- 
pose the new régulation in the act of 1871 was intended to 
give an additional warning to steamers, in case of need, and 
one the use or neglect of which could not well be disputed, 
BO that if the red and green lights were not lighted, or were 
dim, or were overlooked, there should be still another means 
of calling attention to the sailing vessel." The Leopwrd, 2 
Lowell, 238 ; The Titian, 6 Ben. 346. 

The conclusion is that the collision was not due to the nég- 
ligence of the steamer, and that the statutory précautions to 
avoid a collision were not taken by the schooner, and the 
libellants hâve not sustained the burden of showing that this 
neglect did not materially contribute to cause the collision. 

The libel is dismissed, 

NoTB. — Bee Kennedy v. Steamer Sarmatûm, 2 Fbd. Rbp. 911. 
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EiRST National Bank op Chicago v, Eeno Cotinty Bank 
[Circuit Court, D. Kanaas. August 11, 1880.) 

1. BiLLS op ExcHAiTGE — RESTHicnvB Indorsbments. — Two bîlls of ex- 

change, belonging to the plaintiS at Chicago, were indorsed for col- 
lectioa to a bank at Atcbison, Kansas, and by said Atcbison bank to 
a bank at Kansas City, Missouri, and by the latter to défendant, a bank 
at Hutchinson, Kansas. Seild, that they remain the property of plaiu- 
titf, ail the indorsements being restrictive. 

2. ASSIGNMBNT "ON ACCOUNT OF" InDOBSBE, OB "FOE COLLECTION."— 

An indorsement on a bill of exchange directing the drawee to pay to 
another "on account of" the indorser, or "for collection,"' is a 
restrictive indorsement, the eflect of which la to restrict the further 
negotiability of the bill, and to give notice that the indorser does not 
thereby give title to the bill, or to ita proceeds when collected. 
8. Pkititt— RiGHT OF ACTION FOB Prookeds.— Although there may bo 
no privity between the owner of the bill and the last indorsee, yet, 
If the latter collects the bill, he is bound to pay the proceeds to the 
owner, and the latter may recover in assumpsit, on the ground that 
the défendant has property in his possession which belongs to tha 
plaintifl, and refuses to pay the same over. 

Motion for new trial. 

Brown é Wright and Clougk é Wheat, for plaintiff. 

Gage de Ladd, for défendant. 

McCbaby, C. J. This cause waa tried before the court at 
the November term, 1879, and resulted in a judgment foi 
the défendant. At the request of Judge Foster, before -wham 
it waa tried, the motion for a new trial has been argued be- 
fore the fuU bench. The facts are as follows : 

1. The plaintiff, which is a bank in Chicago, in July, 1878, 
became the owner, by assignment to it, of two negotiable 
bank checks drawn on the défendant, which is a bank at 
Hutchinson, Kansas. 

2. Plaintiiï transmitted said checks to W. Hetherington à 
Co., of Atchison, Kansas, indorsing each of them as follows: 

"Pay to the order of W. Hetherington & Co., Atchison, 
account of First National Bank, Chicago. 

"L. J. Gage, Cashier." 

3. The said Hetherington & Co. forwarded said check to 
the Mastin Bank, at Kansas City, Mo., indorsed as follows : 

T.3,no.5— 17 
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"Pay to tlie order of Mastin Bank. For collection. Account 
of Hetherington, Exchange Bank, Atchison, Kansas." 

By letter enclosing said checks the Mastin Bank -was re- 
quested to receive the Bame "for collection and crédit." 

4. The Mastin Bank sent said checks by mail to the défend- 
ant, with a letter stating the same to be for collection and 
crédit, and the défendant, before 9 o'clock a. m. of August 
3d, credited the amount of said checks to the Mastin Bank, 
cancellêd, and placed them on the "sticker," and on the same 
day charged the amount thereof to the drawers thereof. 

5. The Mastin Bank did business as a bank on August 2d, 
but failed, and did not open its doors on August 3d. 

6. The parties through whose hands said checks passed, 
after they were indorsed to plaintiff, were ail bankers, and 
doing business as collecting agents. 

7. When plaintiff sent the checks to Hetherington & Co. 
they charged the amount thereof to them, and, upon receipt 
of the checks, Hetherington & Co. credited the amount thereof 
to plaintiff. 

8. In like manner Hetherington & Co., upon transmitting 
said checks to the Mastin Bank, charged the amount thereof 
to the latter, and, upon receiving the checks on the first of 
August, the Mastin Bank credited the amount of them to 
Hetherington & Co. 

9. The Mastin Bank, on the third of August, made an 
assignment of ail its effects to Kersey Coats, as assignée, for 
the benefit of its creditors. 

10. The Mastin Bank was largely indebted to défendant 
when it failed, and the défendant, having collected the checks, 
applied the amount upon said indebtedness. 

11. The plaintiff and Hetherington & Co. were, and for a 
long time had been, correspondents, as had been Hethering- 
ton & Co. and the Mastin Bank, and the Mastin Bank and 
défendant. The transactions, charges, and crédits were in 
the usual course of business. 

12. In March, 1879, the plaintiff credited back on the 
bocks, to Hetherington & Co., the amount of thèse checks. 

13. Hetherington & Co. proved their claim against the 
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estate of said Mastin Bank, including the amoant of said 
checks, which claim was allowed in January, 1879, and they 
hâve since received from the assignée a dividend of 12 per 
cent. Such proof was not made at his suggestion, or with the 
knowledge of plaintiff. 

14. Hutchinson, where defendant's bank is located, is more 
than 200 miles from Kansas City, where the Mastin Bank 
■was located, Upon thèse facts the question is whether de- 
fendant, when it coUected the money on the checks, became 
the dcbtor of the plaintiff or of the Mastin Bank. It is in- 
sisted on the part of plaintiff that the checks were the prop- 
erty of plaintiff, and that due notice of ita ownership -was 
communicated to the défendant by the restrictive indorse- 
ments thereon; and that the défendant has shown no right 
to retain their proceeds, or to apply the same on its claim 
against the Mastin Bank. 

On the part of défendant it isinsisted that plaintiff cannot 
recover because there is no privity between plaintiff and de- 
fendant. In the case of Bank of Metropolis v. New England 
Bank, 1 How. 234, it was held that if negotiable paper, not 
at maturity, be indorsed and delivered to a bank merely for 
collection, and be sent by such bank to another bank for col- 
lection, without notice that it does not belong to the former, the 
latter may retain the paper and its proceeds to satisfy a claim 
for a gênerai balance against the former, if that balance has 
been allowed to arise and remain on the faith of receiving pay- 
ment from such collections, pursuant to a long usage between 
the two banks. In that case it appeared that the paper in 
question was indorsed by the New England Bank, of Boston, to 
the Commonwealth Bank, of Boston, for collection merely, and 
the latter bank sent it for collection to the Bank of the Metrop- 
olis, in the city of Washington. The indorsement to the Com- 
monwealth Bank did not show tliat the title was retained by 
the New England Bank. : The Bank of the Metropolis having 
collected the paper and applied the proceeds to the payment 
of a claim held by it against the Commonwealth Bank, which, 
in thé meantime, had become insolvent, s'ought to show, in 
justification, that for, a séries of years it had been in the 
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habit of receiving snch paper from the Common-wealth Bank, 
which was always treated as the property of the Common- 
wealth Bank, and credited to it in its aceount current, and 
that the paper in question was received in that way, in the 
ordinary course of business, without any notification that any 
other party had any interest therein. 

The court said: "It is évident that a loss must be sus- 
tained, either by the plaintiff or défendant in error, by the 
failure of the Commonwealth Bank. We see no good ground 
for maintaining that there is any superior equity on the sida 
of the New England Bank. It contributed to give the cor- 
poration, whieh bas proved insolvent, crédit with the plaintiff 
in error, by the notes and bills which it placed in its hands 
to be sent to Washington for collection, indorsed in sueh a 
form as to make them prima fade the property of the Common- 
wealth Bank, and enable it to deal with them as if it were the 
real oxvner." It will be seen that the case was decided upon 
the ground that the paper was indorsed so as to show, prima 
fade, a .perfect title in the indorsee, thus enabling the latter to 
use it as its own, and to get crédit on the faith of absolute 
ownership. It is olear that had the indorsement been re- 
stiicted in its character, so as to show the continued owner- 
ship of the New England Bank, the resuit would hâve been 
différent. Of the effect of restrictive indorsements I ehall 
speak hereafter. 

In the case of Wilson dt Co. v. Smith, 3 How. 763, ît was 
held that if the owner of a bill send it to an agent not resid- 
ing at the place where it is payable, for collection, the agent 
bas an implied authority to employ a sub-agent at that place, 
and, if the sub-agent receive the contents, the owner can sue 
him for money had and received, although the sub-agent had 
no notice, when he collected the money, that the agent was 
not the owner. 

And it was also held that in such a case the sub-agent can- 
not retain part of the proceeds on aceount of a debt of the 
agent, unless he has given crédit on the faith that the agent 
owned the bill. It is admitted that this case is décisive of the 
case at bar, unless it has been overruled by the récent case of 
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Hoover, Assignée, v. Wise et al. 91 ÏÏ. S. 308, whichmust now 
be considered. That was a suit in bankruptcy. Wise & 
Greenbaum owned a money demand, wbich they delivered for 
collection to a collection agency in Nebraska. That agency 
transmitted ihe claim to an attomey, who, knowing the insolv- 
ency of the dehtor, persuaded him to confesa judgment. It 
was held that the attorney was the agent of the collection 
agency which employed him, and not of the creditors, and 
that therefore his knowledge of the insolvency of the debtor 
was not chargeable to them. The case undoubtedly holds 
that there is, in such cases, no privity between the last agent 
and the owner of the paper, and, therefore, if it be necessary 
for plaintiff, in the présent case, to establish such privity be- 
tween it and the défendant, this action must fail. Of course it 
was necessary, in the case of Hoover v. Wise, to show such 
privity, since that is the very foundation of the doctrine in- 
voked in that case, that notice to the agent is notice to the 
principal; but in this case we are to consider whether the 
plaintiff's right to recover is not made out by showing that 
the bills collected by défendant were plaintiff's property, and 
that défendant had, in the restrictive indorsement on the 
paper itself, notice of plaintiff's ownership. That the bills 
were the property of plaintiff cannot be questioned. There is 
no pretence that it sold them to Hetherington & Co., or ever 
transferred any interest in them, or oontrol over them, except 
the right to coUect them for plaintiff's use and benefit. Isit 
not equally clear that défendant had notice of plaintiff's own- 
ership ? The indorsement by which plaintiff transferred the 
paper is in thèse words: 

"July 29, 1878. Pay to the order of W. Hetherington & 
Co., Atchison. Account of First National Bank, Chicago. 

"L. J. Gage, Cashier." 

This was clearly a restrictive indorsement, the effect of 
which was to restrict the further negotiability of the bills, 
an^ to give notice to the défendant that the plaintiff did not 
thereby give title to them, or to their proceeds, when col- 
lected. 1 Daniell on Negotiable Instruments, § 698, and 
cases cited. Such an indorsement "shows plainly that the 
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indorser does not mean to part with the absolute property in 
the bill, and is, therefore, barely authority to reeeive the money 
upon it." Edwards on Bills and Notes, § 277; Leavitt v. 
Putman, 3 N. Y. 494.. "In every such case, although the 
bill may be negotiable by the indorser, yet every subséquent 
holder must reeeive the money subject to the original desig- 
nated appropriation thereof, and, if he voluntarily assents to or 
aids in anyother appropriation, it will be a wrongful conversion 
thereof, for which he will be responsible." Parsons on Prom. 
Notes, § 143, and cases cited. Upon thèse principles, which 
are clearly recognized in Bank of MetropoUs v. New England 
Bank, and in Wilson v. Smith, supra, the plaintiff in this case 
is entitled to recover, unless a différent doctrine is established 
by Hoover v. Wise, already referred to. In that case, aa 
already seen, the only point decided was that the attorney 
who collected the debt for the collection agency "was not the 
agent of Wise & Greenbaum, the New York creditors, in such 
a sensé that bis knowledge of the bankrupt condition of Open- 
heimer is ehargeable to them." But suppose the attorney in 
tliat case, knowing that Wise & Greenbaum were the owners 
of the paper, had collected the money, and had refused to pay 
it over, assuming the right to apply it on a claim of his own 
against the collection agency, would it follow from this rul- 
ing that Wise & Greenbaum would hâve failed in a suit to 
recover it ?" 

That the court did not intend to overrule its previous dé- 
cisions, above referred to, is, I think, clear from the language 
employed on page 314, as foUows: "Nor do we think that 
any great difficulty arises from the case of Wilson v. Smith, 
S How. 763-70. That décision is based upon the case of Com- 
monicealth Bank v. Bank of Neiv England, 1 How, 234, which 
is the only case referred to in the opinion, and in which case 
the question was not raised, The question there was not one 
of privity, but of the right to retain under the circumt tances 
stated." Precisely so, in this case, the question is as to «the 
right of the defeudant to retain the money under the circum- 
stances. Inasmuoh as it was plaintiff's money, and defeud- 
ant had notice of that faot, I think he caunot retain it. 
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Even -without snch knowledge défendant would be liable. I 
fully approve the doctrine announced by the suprême court 
of Massachusetts in Hall v. Marston, 17 Mass. 574-79, as fol- 
lows: "Whenever one man bas in his hands the money of 
another, which he ought to pay ovèr, he is liable to this action, 
(assumpsit,) although he bas never seen or heard of the party 
■who bas the right. When the fact is proved that he bas the 
money, if he cannot show that he bas légal or équitable 
ground foi: retaining it, the law créâtes the privity and tbe 
promise." This doctrine is not in conflict with tbe décision 
of the suprême court in Hoover v. Wise. The defendant's 
claim, that it bas the right to apply tbe proceeds of the 
checks coUected by it to tbe liquidation of its claim against 
the Mastin Bank, is entirely without merit. There is not a 
ebadow of ground for holding that the défendant believed the 
paper belonged to the Mastin Bank. The indorsement to 
that bank déclares in plain words that it was "for collection," 
80 that the défendant was definitely informed that the Mas- 
tin Bank did not own the check. 

It appears that the plaintiff charged the checks to Hether- 
ington & Co. at the time of sending them to that firm for col- 
lection; but this seems to bave been in accordance with a 
custom prevailing in such transactions. The paper sent to 
an agent for collection is charged to the agent, and crédit is 
given when it is returned uncollected, or, in case of collection, 
when the proceeds are remitted. This, however, does not 
affect the title to tbe paper or its proceeds; that dépends 
upon the question whether the paper is sold or not, except in 
tbe case of an assignment on its face, purporting to be an 
absolute sale or transfer, upon the faith of which an innocent 
purchaser buys from the assignée, or advances money to him. 
It results from thèse views that a new trial must be granted, 
and that, upon the facts found, there must be judgment for 
plaintiff. 

FosTEE, D. J., dissennng. 1 cannot concur witb the circuit 
judge as to the law of this case. My views are fully presented 
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in an ppinion written on the former trial of the case, and I 
need but add a few lines more. It will be seen I then based 
my décision on the doctrine established by the suprême court 
in the case of Hoover, Assignée, v. Wise, 91 U. S. 308-13, and 
upon that case I now stand. 

While it is true the facts in that case are not altogether 
similar to the facts hère, yet that case did fairly présent the 
question as to privity of action between the principal and an 
agent appoin te d by his agent, and it was decided that no such 
privity existed. 

On page 311 the court say: "Without attempting to har- 
monize or to classify the conflicting authorities, we think the 
case before us falls within a particular range of décisions in 
•which the prépondérance is undoubted. Among thèse are the 
foUoTving: Reeves é Co. v. State Bank of Ohio, 8 Ohio St. 465; 
Mackersy v. Bamsays, 9 Clark & Fin. 710-818; Montgomery 
Go. Bank y. Albany City Bank, 7 N. Y. 459 ; Allen v. Merchants' 
Bank, 22 Wend, 215 ; Corn. Bank v. Union Bank, 11 N, Y. 203." 

It will be seen, from the opinion itself, that the cases which 
are eited approvingly by the suprême court establish the doc- 
trine that a person or bank employed by a principal to màke 
a collection cannot appoint another person or bank to trans- 
act the business, and make the latter the sub-agent of the 
principal. The court then says: "Thèse cases show that 
where a bank, as a collection agency, receives a note for the 
purposes of collection, that its position is that of an independ- 
ent contractor, and that the instruments employed by such 
bank in the business contemplated are its agents, and not 
the Bub-agents of the owner of the note, * * • There 
are, doubtless, cases to be found holding to the contrary of 
thèse views, but the principle ihey décide is nevertheless well 
established. Cases, no doubt, may also be found where actions 
hâve been sustained by the oreditor against the last agent, or 
where he is charged with his acts, in which the point before 
us was not raised or brought to the notice of the court. 
Buch cases are not authority on the point. Nor do we think 
that any great difficulty arises from the case of Wilson v. 
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Smith, 3 How. 763-70. That décision is based upon the case 
of Commonwealth Bank -v.Bank of New England, 1 How. 234, 
■which is the only case referred to in the opinion, and in 
which case the question was not raised." 

If this language does not overrule the doctrine enunciated 
in Wilson v. Smith, the principle this case clearly establishes, 
and the long array of cases cited with approbation, and which 
cannot be ïeconciled with Wilson v. Smith, it seems to me 
must be held to overthrow that case. That T am not alone in 
this construction of the Hoover v. Wise Case, I refer to the 
case of Ilyde v. First Nat. Bank, 1 Biss, 156, and First Nat. 
Bank of Crown Point y. First Nat. Bank of Bichmond, decided 
by the suprême court of Indiana, November term, 1878, both of 
which cases rest upon this construction of the Hoover v. Wise 
Case. In thèse cases the several indorsements were restrict- 
ive indorsements, showing that the paper passed through sev- 
eral banks for collection, as in the cise at bar, and in the 
Indiana case the défendant bank had notice of the failure of 
its correspondent, the Cook County Bank, before collecting 
and crediting the money. In thèse cases the Hoover v. Wise 
Case is cited as establishing the doctrine that no privity of 
action exists between the first créditer and the last collecting 
agent. In other words, a collecting agent cannot appoint 
Bub-agents for the first créditer. The bank from which the 
défendant received the paper is its principal, and to which it 
is alone answerable, and by its principal in this case it was 
ordered to collect for, and crédit to the account of, the Mastin 
Bank. It obeyed that order, and that too before it knew of the 
failure of the Mastin Bank. It will be seen, by the plaintiff's 
amended pétition in this case, that it sues the Eeno County 
Bank as its agent, placing its right of action on the ground 
that the Eeno County Bank collected the money, not for the 
Mastin Bank, but for the Chicago Bank. Indeed, it could 
not place its right of action on any other ground, for no one 
would contend that it could be sued as the drawee of the 
paper. 

I am aware there is a direct oonflict on this question among 
the state cases, but what I hold is that the Hoover v. Wite 
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Case, and the décisions ît cites and approves, clearly estab- 
lishes the doctrine that I contend for, and the last décision 
of the suprême court relieves me from any attempt to reeon- 
cile thèse conflicting décisions of the state courts. 
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ComptroUer, etc. 
(Circuit Court, M. D. Tennesiee. , 1880.) 

L Statutort Construction— Exemption prom Taxation.— The char- 
ters of the earlier railroad companies iucorporated by the state of 
Tennessee contained exemptions from taxation ; but in later charters 
the législature, to save répétition, instead of enumerating ail the pow- 
ers and Immunities intended to be granted, was content to refer to 
Bome earlier charter, and give to the new company " aU the righta, 
powers, and privilèges" of the old. It is clear that the législature 
Intended to confer thèse " rights, powers, and privilèges " as fuUy as 
if speciflcally repeated in the new charter ; and such was the recognized 
construction of 3uch charters by ail the departments of the state 
government for more than 20 years. 

2. Same — Samb — "PEiviLEaB. "— Where one railroad company is incor- 
porated wilh the " rights, powers, and privilèges" of a pre-existing 
company, the new company acquires an exemption from taxation 
guarantied to the former. The Word "privilège" includes in its 
ordinary définition an exemption or immunity from taxation. 

Cases cited — State v. Seita, 4 Zabrisliie, 555-556; Humphrey v. Pegues, 
16 Wall. 244 ; Morgan v. Louisiana, 93 U. S. 217-223 ; BaUroad Com- 
panies V. Gaines, 97 U. S. 697, 711-712. 

8. Constitution AL Law — Exemption from Taxation. — The législature 
of a sj;ate raay contraot in a corporate charter for exemption of the 
corporate property from taxation, unless there be some constitutional 
prohibition. No such prohibition is contained in the Tennessee con- 
stitution of 1834. 

Cases cilaà—Tomlinson v. Branch, 15 Wall. 460; K. & O. R. Co. v. 
Eicks, 1 Légal Rep. 343. 

4. Statutort Construction — When Fbdbrai, Courts wili. PoLiiOw 
Btatb Courts. — Ordinarily, the fédéral courts foUow the ruling of 
the state courts in their interprétation of the constitutions and statutes 
of their respective states ; but where property has been acquired and 
investments made under statutory contracts, generally recognized and 
believed to be constitutional, in the absence of adjudications declar- 
ing them invalid, the fédéral courts are not concluded by the con- 
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stmction which tlie state courts may give to sucli statutes subsequen» 
to the acquisition of sucli property rights. 

Cases cited — Olcott v. Supervisera, 16 Wall. 678; Fine Qrove t. Toi 
cott, 19 Wall. 666. 

5. Bame — Exemption from Taxation. — An exemption from taxation 

cannot be implied from the apparent spirit or gênerai purpose of a 
Btatute. It must be certain and explicit ; every well-founded doubt 
must be resolved in favor of the state. But this rule does not call 
for a strained construction, adverse to the real intention of the légis- 
lature ; and to ascertain that intention the court will look to the con- 
text, as "well as to the particular words used, taking into considération 
the contemporaneous surroundings, and the purposes which the légis- 
lature had in view. 

6. Same — Use of Samb Word ts Différent Constitutions or Sta- 

tutes. — The fact that the constitutson of a state uses a word (e. g., the 
Word "privilège") in one sensé in one clause, is no évidence that it is 
used in the same sensé in every other clause ; and, were it used in but 
one sensé throughout the constitution, it would not follow that the 
législature used it in the same sensé in statutes subsequently passed. 
Even in the same statute a word is often used with distinctly différent 
meanings, the courts giving to it in each instance the meaning which 
the législature intended it to hâve in that particular connection. 

7. Constitutionai, Law — Injunction — Taxes. — Where a state has, by 

valid contract, exempted certain property from taxation, it cannot by 
subséquent législation subject that property to taxation, hor prohibit 
the United States courts from using their injunctive powere to pro- 
tect the contract from violation. 

8. Injunction — ^Taxbs.— While the gênerai rule is that courts will not 

çnjoin the collection of taxes upon the mère ground that they are 
excessive or illégal, yet if their exaction is unconstitutional, and the 
party assessed has no other adéquate remedy, or their enforcement 
will occasion irrémédiable oppression and produce a multiplicity of 
expensive suits, an injunction to restrain their collection will be 
granted. 

In Equity. 

Ed. Baxte", for complainant. 

B. J. Lea, Attorney General, for défendant. 

Baxter, G. J. By the thirty-ninth section of the act of De- 
cember 11, 1845, incorporating the Nashville & Chattanooga 
Eailroad Company, it is provided "that the capital stock of 
said Company shall be forever exempt from taxation, and the 
road, with ail its fixtures and appurtenances, including work- 
shops, warehouses, and vehicles of transportation, shall be ex- 
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empt from taxation for the period of twenty years from the 
completion of the road, and no longer." ' 

The Tennessee & Alabama Eailroad Company was char- 
tered in 1851-2, with ail the "rights, powers, and privilèges," 
and to be subject to ail the "liabilities and restrictions," con- 
ferred and imposed by its charter upon the Nashville & Chat- 
tanooga Eailroad Company, and amendments thereto. 

The Central Southern Eailroad Company was incorporated 
in 1853-4, with ail the "powers and privilèges," and to be 
subject to ail the "restrictions and liabilities," prescribed in 
the charter of the Nashville & Chattanooga Eailroad Com- 
pany and amendments thereto, with some exceptions, not ma- 
terial to the détermination of this case. 

Thèse two last-named companies, the Tennessee & Alabama 
and Central Southern, hâve been Consolidated into the Nash- 
ville & Decatur Eailroad Company. 

The Nashville & Memphi8,subsequently designated the Mem- 
phis & Ohio Eailroad Company, was chartered in 1851-2, 
with ail the "powers, rights, and privilèges," and to be sub- 
ject to the restrictions, so far as such provisions may be 
applicable, contained in the acts incorporating the Nashville 
& Chattanooga and Memphis & Charleston Eailroad Com- 
panies, together with the acts amendatory of them, "as fully 
as if herein set forth at length, and the same are hereby de- 
clared to form and constitute a part of the charter hereby 
granted to the Nashville & Memphis Eailroad Company." 

The Memphis, Clarksville & Louisville Eailroad Company 
was incorporated in 1851-2, and vested with ail the "rights, 
powers and privilèges," and subject "to ail the restrictions and 
liabilities, of the Nashville & Chattanooga Eailroad Company, " 
except as therein otherwise provided, which exceptions hâve 
no bearing in this case. 

The complainant is lessee of the Nashville & Decatur Eail- 
road Company. It bas consolidated with the Memphis & Ohio 
Eailroad Company, and is the owner of the Memphis, Clarks- 
ville & Louisville Eailroad, by purchase, under the act of 
December 22, 1870, providing for the sale of delinquent rail- 
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roads. By virtue of this purchase, complaînant Bucceeded 
to ail the rights, privilèges, and immunities appertaining to the 
franchises of the road so sold to it under its act of incorpora- 
tion and amendments thereto. 

From the foregoing it will be seen that the Tennessee & 
Alabama Eailroad Company was vested with ail the "rights, 
powers, and privilèges;" the Central Southern Eailroad Com- 
pany with ail the "powers and privilèges;" the Memphis & 
Ohio Eailroad Company with ail the "powers, rights, and 
privilèges ; " and the Memphis, Clarksville & Louisville Eail- 
road Company with ail the "rights, powers, and privilèges," 
of the Nashville & Chattanooga Eailroad Company. 

The period named in said several charters, during which 
•time the property of said companies was respectively exempt 
from taxation, had not elapsed when the assessment corn- 
plained of was made. 

The act of the twenty-fourth of March, 1875, entitled "An 
act declaring the mode and manner of valuing the property 
of railroads for taxation," enacts, section 1, "that each rail- 
road company owning and operating a railroad in the state 
shall, on or before the first day of May of each year, make 
ont and file with the comptroller of the state treasury a com- 
plète Bchedule of ail its property, real, personal, and mixed, 
setting forth therein the length in miles, or fractions thereof , 
of its entire road-bed, switçhes, and side tracks, and showing 
how many miles, or fractions thereof, lie in the state, in each 
county of the state through which the road passes, and in 
each ineorporated town, and the value of the whole and each 
part thereof, as subdivided herein; the total amount of cap- 
ital stock ; the number of engines, and their respective values ; 
the gross annual receipts; the number of cars of ail character, 
their classes and value ; the number of dépôt buildings and 
warehouses, and other buildings; in what county and ineor- 
porated town located, and the value of each, including the 
lands and lots on which the same are built ; the value of ail 
machine shops, and stationary machinery and tools therein, 
and in what county and ineorporated town located, including 
the land on which the same are built; ail real, personal, or 
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mixed property belonging to the company within the state, 
not enumerated above, with its value." 

Said act further provides for the appointment by the gov- 
ernoï of three commis eioners, to be styled "railroad assess- 
ors for the state at large." To thèse commissioners the 
comptroller is required to delivèr the "schedules aforesaid." 
When this is done the commissioners are "to proceed to 
ascertain, test, and value the property belonging to said Com- 
pany," upon the basis prescribed in said act, and value said 
property and certify their estimâtes to the comptroller ; and 
"when such valuation is approved by the governor, seeretary 
of state, and treasurer, the comptroller is directed to "ascer- 
tain the amount of taxes due the state, and notify the Com- 
pany thereof, and if not paid he may issue his distress war- 
rant to any sheriff in the state, to be levied upon any personal 
or real property or franchises of the company, with power to 
sell the same and make a deed to the purchaser;" and "the 
governor is authorized to issue his warrant to any sheriff, 
along the line of said railroad, to put such purchaser into the 
possession of such road and ail its property." 

Said act further directs the comptroller to certify to the 
county court clerk of each county through which a railroad 
runs the amount to be taxed by said county for county pur- 
poses, and likewise to the mayors of incorporated towns 
through which the road passes the amount to be taxed by 
such towns ; and the clerk is required to enter the same upon 
the collector's books, specifying the amount of taxes to be 
coUected, etc. 

The législature, by the eleventh section of said act, pro- 
vided further: "That every railroad company which will 
accept as a spécial amendment to its charter, for a period of 
ten years from the first day of January, 1875, and that will 
pay annually to the state IJ per cent, on its gross receipts 
from ail sources, shall be exempt from the provisions of the 
foregoing sections, (there recited above,) and the payment of 
said 1|- per cent, upon ail gross earnings of said road shall 
be in full (for the period mentioned, ten years) of ail taxa- 
tion." 
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Complainaut accepted the compromise thus offered, and 
made and delivered the schedule required by the act to the 
comptroUer, and paid into the treasury IJ per cent, of its 
gross eamings for the year 1875, amounting to $52,712.92. 
But in December, 1876, the suprême court of the state, in 
the case of L. dt N. R. Go. v. Ellis, held that the législature 
had not the power, under the constitution of 1870, then in 
force, to enact said eleventh section, and that the same was 
in conflict with that instrument, and therefore inoperative 
and of no légal force. 

Complainant then fell back on its chartered rîghts, claimed 
its 20 years' exemption, and made application to the leg-; 
islature to refund the amount so paid by it under said sec- 
tion, which the législature ref used to do, but, in lieu, that body 
passed the act of the twentieth of March, 1877, entitled "An 
act to amend an act entitled ' An act declaring the mode and 
manner of valuing the property of a railroad oompany for 
taxation,' passed March 20, 1875, and to adjust the rights of 
the state and railroads in Tennessee under the décision of the 
suprême court, holding that the eleventh section of said act 
is unconstitutional." 

This act revived substantially the machinery created by the 
first, and directed an assessmetit by the commissioners, etc., 
of the complainants' property aforesaid, as a basis for its tax- 
ation for the years 1875, 1876, 1877, and 1878, and then by 
the ninth seetioa thereof provided : 

"That ail railroads of the state, which had accepted and 
complied with the provisions of the eleventh section of th'e 
act of March 20, 1875, shall be entitled to a crédit for the 
amounts respectively paid by them to the state" under the 
assessments made by authority of said act for the years 
1875, 1876, and 1877 ; "and, if the amounts so paid by said 
companies shall exceed the assessments for said years, the 
excess shall be refunded by the state to said railroads, with 
interest." 

Commissioners were accordîngly appointed to act under 
and pursuant to the provisions of the act last mentioned, 
who proceeded and assessed complainant's property aforesaid 
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for taxation at the gross sum of $3,370,700, and oertified 
their action to the eomptroUer. 

At this juncture complainant filed ifcs bill, in and by which 
it prays for an injunction restraining the comptroller "from 
certifying to the county court clerk of each county, and like- 
wise to the mayor pf each incorporated town, the amount 
assessed as af oresaid to be taxed by said counties or towna 
respectively against complainant for the years mentioned;" 
and "if, before this application for an injunction can be made, 
said défendant (the comptroller) shall hâve made said cer- 
tificate, thep that by mandatory injunction he be ordered to 
■withdraw the same," and for other and appropriate relief. 

A restraining order was granted until this application could 
be hpard, and we are now, after full argument, called on to 
décide whether complainant is entitled to the injunction 
prayed for. 

The doctrine that the législature of a state unrestricted by 
constitutional prohibition, has power to contract in a charter 
authorizing the formation of a corporation for an exemption of 
its property from taxation, has not been denied in the argument 
of this case. The right to do this has been repeatedly afiSnned 
by the suprême court of the United States. Tomlinson v. 
Branch, 15 Wall. 460. And the suprême court of the state 
has held, in the K. é 0. R. Co. v. Hicks, 1 Leg. Eep. 343, 
that no sueh prohibition is contained in the constitution of 
1834 — the constitution in force when the several charters, 
under which the complainant claims exemption, were passed. 
It'is further admitted that the twenty-ninth section of the 
act incorporating the Nash ville & Chattanooga Eailroad Com- 
pany is a good and valid exemption to that company for the 
period therein specified; and that the complainant has, by 
its lease, consolidation, and purchase, sueceeded to ail the 
rights, privilèges, and immunities of the several corporations 
■which it represents in this litigation. On thèse several prop- 
ositions the parties are agreed. It is on the next and suo- 
ceeding issue that the controversy arises. The complainant 
contends that the grant contained in the several charters to 
which complainant is entitled, of ail the "rights and privi- 
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leges," or "rigîits, powers, and privilèges," of the Nashville 
& Chattanooga Eailroad Ciompany, invested said corporations 
•with an exemption of their several properties from taxation 
for 20 years from and after the completion of their respective 
roads, and that said exemption is a contraot, and, as such, 
under the protection of the national constitution. This is 
the question in the case. The complainant affirms and the 
défendant dénies the proposition, The controversy, there- 
fore, narrows down to one of construction: What did the 
législature intend when it conferred the "rights and privi- 
lèges" of the Nashville & Chattanooga Eailroad Company on 
the several corporations to whose rights the complainant has 
succeeded ? Did it intend to include exemption from taxation ? 

This question has been twice before the suprême court of 
Tennessee, and in both instances it was decided in the néga- 
tive, (E. T., V. é G. R. Co. V. Hamblen Gounty, decided at 
Knoxville, in 1877, but not reported; and Wilson y. Gaines, 
2 Légal Eep. 31 ;)but in both cases the learned judge delivering 
the opinion of the court admitted that the terms "rights and 
privilèges," as defined by lexicographers, and understood by 
the jurists of other states, vrere comprehensive enough to 
carry the exemption. But the court seems to hâve regarded 
itself as precluded from giving the usual and ordinary efifeet 
to thèse terms, upon the assumption that the meaning of the 
Word "privilège" had been restrioted by a provision in the 
constitution of the state. In the case of Wilson v. Gaines 
the court uses this language: "However comprehensive a 
meaning may hâve been given to the term privilège, by the 
courts of other states, or by lexicographers, we are constrained 
to use it in the restricted sensé and meaning given to it in 
our own laws, and especially by the constitution of the state. 
That it was not intended or understood to be sufficient by the 
framers of our constitution of 1834 to embrace exemptions, is 
made clear and indisputable byreferenceto section 7, of art. 11, 
oî that instrument, by which it is ordained : ' The législature 
shall hâve no power to paSs any law granting to any individ- 
ual or individuals rights, privilèges, immunities, or exemptions 
other than such as may be, by the same law, extended to any 

v.3,no.5— 18 
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member of the community who may be able to bring himself 
■within the provisions of such law : provided, always, the législa- 
ture shall hâve power to grant such charters of incorporation as 
they may deem expédient for the public good.' " 

Now, thèse décisions are direct and emphatic against the 
complainant's claim of exemption, and it is insisted that they 
are conclusive upon this court. If so, we are relieved from 
ail obligation "to exercise our own judgment." But is this 
court concluded by thèse décisions? Ordinarily, the fédéral 
courts adopt and follow the ruling of the state courts, in their 
interprétation of the constitution and statutes of their respect- 
ive states. This is the ruie. But to this rule there are 
exceptions, as well established as the rule itself. The fédéral 
courts "will foUow, as of obligation, the décisions of the 
state courts on local questions peculiar to themselves, or 
on questions respecting the construction of their own consti- 
tution and laws." But if a "contract, when made, was valid 
under the constitution and laws of the state, as they had 
been previously expounded by ita judicial tribunals, and as 
they were understood at the time, no subséquent action of 
the législature or judiciary will be regarded by the fédéral 
courts as establishing its invalidity." Olcott v. Supervisors, 
16 Wall. 678. 

This principle wâs somewhat extended in the case of The 
Township of Fine Grave v. Talcott. 19 Wall. 666. In this 
case it appears that in March, 1869, the state of Michigan, 
by an act of its gênerai assembly, authorized any township, 
city, or village in the state to pledge its aid. by loan or dona- 
tion, to any railroad company in the construction of its road. 
The défendant township voted aid to the road mentioned in 
the case, and issued its bonds therefor. At the time the^ con- 
stitutional power to do this was not controverted, but gen- 
erally conceded. Numerous acts recognizing this power had 
been passed by the législature ; but, after the bonds in ques- 
tion had been issued and negotiated on the faith of this pop- 
ular and législative construction of the constitution of the 
state, the suprême court of Michigan held, in two cases, that 
ail the acts authorizing such aid by counties, cities, and town- 
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ships were unconstitutional. The People v. Salem, 20 Mich. 
452; Bay City v. State Treasurer, 23 Mich. 499. 

Encouraged by thèse opinions, Pine Grove township re- 
fused to pay the bonds sued on, and it was insisted in argu- 
ment that the fédéral courts were concluded by the construc- 
tion which the suprême court of the state had thus placed 
on the state constitution ;• but the suprême court of the United 
States held otherwise. The court say: "We hâve examined 
thèse cases with care," and find "that they are not satisfac- 
tory to our minds." The judgment overruling the décisions 
of the suprême court of Michigan is predieated mainly on the 
ground that the question "belonged to the domain of gênerai 
jurisprudence touching commercial paper." But the reason- 
ing of the court goes beyond this. "When," say the court, 
"the bonds were issued there had been no authoritative inti- 
mation from any quarter that such statutes were in-v:alid." 
The législature had passed many acts of this character, and 
during the period covered by their enactment "neither of the 
other departments of the state government lifted its voice 
against them." From this we infer that in ail cases where 
property has been aequired and investments made under and 
in virtue of statutory contracts, generally recognized, and be- 
lieved to be constitutional and valid, in the absence of adju- 
dications declaring them invalid, the fédéral courts, in the 
exercise of their jurisdiction, and in discharge of the duties 
especially and peculiarly imposed on them of preserving and 
enforcing the national constitution, and protecting contracts 
against impairment, are not concluded by the construction 
which the state courts may, subséquent to the acquisition of 
Buch property, give to such statutes; but that the fédéral 
tribunals will, in ail such cases where the construction given 
by the state courts "is not satisfactory to their minds," con- 
strue such statutes for themselves. Such, we understand, is 
the meaning of the Pine Grove case. Now, we think, this 
case comes within the principle anhounced, and we shall 
therefore construe the several statutes involved for ourself. 

It is a légal axiom, long recognized, that an exemption 
from the common burden of taxation cannot be implied from 
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the apparent spirit or gênerai purpose of a statute. It must 
be certain and explicit, and if there is any well-founded doubt, 
arising out of the ambiguity or obscurity of the language of 
the statute, as to whether the législature intended an exemp- 
tion or not, the doubt will be resolved in favor of the state. 
But this axiom does not call for a strained construction, ad- 
verse to the législative intention. On the contrary, it is the 
duty of the court to ascertain as best it can, in accordance 
with the established canons of construction, the real intention 
of the act to be construed, and when a conclusion is reaohed 
to enforce the législative will as it may be statutorily declared. 
Where the language is clear and explicit the court is bound, 
■without considering conséquences, to give it effect. It naust 
be construed as a whole. The of&ce of a good expositor, says 
My Lord Coke, "is to make construction on ail its parts 
together." The plainest words may be controlled by the con- 
text. It is the intention expressed in the act, as a •whole, 
that is to prevail. Courts look to the context, as well as to 
the words, for the meaning of particular words used ia the act. 
They may also take into considération the purposes the légis- 
lature was endeavoring to accomplish, acts in pari materia, 
and contemporaneous surroundings. Thèse rules of common 
eense, applied from time to- time in the construction of stat- 
utes, shaU guide us in thîa instance. 

The constitution commands, and, as far as was practicable, 
guaranties, impartiality of législation, and this policy seems 
to bave been adopted by the législature, and applied to ail 
railroad companies,as far as the circumstancesof the several 
cases would permit. The exemption from taxation of the 
capital stock absolutely, and of the roads, fixtures, ap- 
purtenances, and vehicles of transportation for 20 years, 
seems to bave been the gênerai rule. Clauses providing for 
thèse exemptions were incorporated in the earlier charters. 
But in later acts the législature, instead of inserting in each 
act of incorporation ail the powers and immunities intended 
to be granted, was content to refer to some previous char- 
ter, and give to the new company "ail the rights, powers, and 
privilèges" of the old. It is, we think, clear that the legisla- 
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ture, as it declared in eome of thèse acts, intended to confer 
thèse rights, powers, and privilèges "as fully as if herein set 
forth at length," and such was the then prevailing belief. 
No one questioned this interprétation of thèse acts. No at- 
tempt was made to levy and coUect a tax from thèse proper- 
ties, from the date of said respective charters until the act of 
1875. That the législature intended, by the grant to thèse 
several companies of the "rights and privilèges," and "rights, 
powers, and privilèges," of the Nashville & Chattanooga Eail- 
way Company, to confer on them the same immunity from 
taxation tha.t had been granted to the latter, we hâve no 
doubt. Are thèse terms, fairly construed, broad enough to 
include exemption ? It is admitted that they are, if they are 
to hâve the usual force and effect accorded to them by lexi- 
cographers and jurists or other states; but, as hereinbefore 
stated, it is assumed that themeaningof the term "privilège" 
has been restricted by the state constitution, and that, vsrhen 
employed in a statute, the courts must présume that the lég- 
islature intended to restrict its meaning within the limits pre- 
scribed by the constitution. 

We dissent entirely from the assumption that the constitu- 
tion intended, in the provision of that instrument quoted, or 
any part thereof, to qualify or restrict the force and effect 
of plain English words. It is true that the constitution for- 
bids the passage of laws granting rights, privilèges, immuni- 
ties, or exemptions to an individual or individuals, other than 
Buch as may be by the same law extended to every member 
of the community who can bring himself vfithin its provisions. 
Nov? Vfe may, for the sake of the argument, further admit 
that the use of thèse terms, in the connection in ■which they 
stand in the clause quoted, indicates that a différent meaning 
■was attached to each, and yet it does not foUow that the 
framers of the constitution intended to give a constitutional 
définition to thèse words, and thus, by a constitutional provis- 
ion, make it the duty of the court, in ail instances in which 
they find either of them employed in a statute, to construe it 
as meaning the same as it does in the clause of the constitu- 
tion referred to. If it occurred nowhere else in that instru- 
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ment than in the clause mentioned, the inference drawn 
therefrom would, to say the least, be a violent one. Most 
words possess différent shades of meaning. In one connec- 
tion they may mean one tliing, and in another and différent 
connection another and quite a diiïerent thing. The same 
Word is often used with distinctly différent meanings in the 
Bame statute ; and yet the courts give to it, in each connec- 
tion in which it is employed, the meaning which the législa- 
ture intended it to hâve in that particular connection. An 
illustration of this is found in the constitution itself in the 
use of this very word "privilège." It is found elsewhere in 
that instrument than in the eleventh article. It frequently 
occurs in the constitution, and is so used as to involve every 
shade of meaning of which it is, according to lexieographers, 
susceptible. Now, if the framers of the constitution bave 
thus employed it, with one meaning in one place, and with 
another and différent meaning in other places, what .be- 
comes of the hypothesis that its meaning bas been consti- 
tutionally defined by the eleventh article? It must fall to 
the ground. And this, out of the way, we are at liberty to 
interpret the terms "rights and privilèges," as defined by 
judicial and lexical authorities. 

Webster says that privilège is a right or immunity not 
enjoyed by others — an exemption from an evil or burden; 
*hat under the Eoman law it denoted some peculiar benefit, 
Bome right or advantage, not enjoyed by others, etc. Crabbe 
says it signifies a law made in favor of an individual. It 
consists of some positive advantage, exemption, or immunity. 
In its more extended sensé it comprehends every prérogative, 
exemption, and immunity. Abbott defines it to be a right or 
immunity by way of exemption from the gênerai law. Bou- 
vier defines it as a private law in dérogation of common right. 
Paschal says it is a spécial right belonging to an individual 
or class; properly an exemption from some duty — an immu- 
nity from some gênerai burden or obligation. Mr. .Justice 
Washington says that an exemption from taxes is embraced 
by the gênerai description of privilèges. And in State v. Betts, 
4: Zabriskie, 555-6, the court say : "The term privilège includes 
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in its ordinary définition an exemption from such burdens as 
others are subjected to, as VàQ privilège of being exempt from 
arrest or from taxation." 

From thèse authorities it is seen that a privilège is an ex- 
emption and an exemption is a privilège. Did the législature 
mean by this language, as found in thèse several charters, that 
it should be construed in aecordance with thèse standard au- 
■thorities ? On this question we are, by the décision in Humphrey 
V. Pegues, 16 Wall. 244, relie ved of alldoubt, if we everenter- 
tained any. Hère, after full argument, the court held that 
■where one railroad company was incorporated with the 
"rights, powers, and privilèges" of another and pre-existing 
company, that the new company acquired an exemption from 
taxation guarantied to the former, and in support thereof 
say : "Ail the privilèges, as well as the powers and rights of 
the prior company, were granted to the latter company. A 
more important or more comprehensive privilège than a per- 
pétuai immunity from taxation can scarcely be imagined, It 
contains the essential idea of a peculiar benefit or advantage 
of a spécial exemption from a burden falling on others." 

Humphrey v. Pegues is exactly similar to the case under 
considération, and is conclusive, unless its authority bas been 
overthrown or weakened by subséquent décisions of the same 
court. It is insisted that it bas been overruled or materially 
qualified by Morgan v. Louisiana, 93 U. S. 217-223. We do 
not concur in this view. The questions involved in the two 
cases were very différent. There is no conflict between them. 
In the first it is held that a grant to one railroad company of 
the "powers, rights, and privilèges" of another carried to the 
former an exemption from taxation enjoyed by the latter, 
while in the second case it was decided that a foreclosure 
sale of the "property and franchises" of a railroad company 
did not vest the purchaser with an immunity from taxes pos- 
eessed by the company whose property was sold; because, 
say the court, the "franchises" of a railroad company are such 
as "are essential to the opérations of the corporation; posi- 
tive rights or privilèges, without whieh the road of the com- 
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pany could noi be successfuUy worked," and that "immunitj 
frbm taxation is not one of them." 

Nor is the authority of Humphrey y. Pegues in the least 
ehaken by the décision in Railroad Canes v. Gaines, 97 U. S. 
697, 711-712. On the contrary, there is in this last case a 
clear récognition of the principle announced in the former, as 
the language of the chief justice, found on pages 711 and 712, 
will disclose. He says: "In Humphrey v. Pegues we held 
that the grant to one company of ail the powers, rights, and 
privilèges of another earried with it an exemption; but in 
Morgan v. Louisiana, that such an exemption did not pass by 
sale of the franchises of a railroad company. • • * * 
This seems to us conclusive of the présent case, The grant 
hère was not of ail thé rights and privilèges of the Nashville 
& Chattanooga Eailroad Company, but of such as were neces. 
sary for the purpose of making and using the road, or, in other 
words, the franchises of the company, which do not include 
imniunity from taxation." Hère it is clearly intimated that 
the court recognized the authority of Humphrey v. Pegues, 
and that but for the qualifying words, "of such as were nec- 
essary for the purpose of making and using the road," which 
distinguished the cases, the exemption olaimed would hâve 
passed. Thèse three cases are entirely consistent, and may 
well stand together. 

Without accumulating authorities, which could be easily 
done, it will suffice for us to say that, in our opinion, the lég- 
islature, by the use of the terms "rights and privilèges," as 
they are employed in the several statutes before us for con- 
struction, intended to vest said several corporations with the 
privilège of exemption from taxation for the period of 20 
years after the completion of their respective roads, to the 
same extent that such exemption h ad been granted to the 
Nashville & Chattanooga Company; that this conclusion is 
eustained by lexicographers, and by the suprême court of the 
United States; that said charters are contracts, within the 
meâning of the fédéral constitution, the obligations of which 
cannot be constitutionally impaired by législation or judicial 
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construction, and that it is our duty, so far as we can legiti- 
mately, to protect the rights secured by the contracts. 

But can we do this by injunction? The tax demanded is 
due, in part, to the state, and by the act of Match 21, 1873, 
it is provided "that in ail cases in which an officer charged 
by law with the collection of revenue due the state shall in- 
etitute any proceeding, or take any steps, for the collection of 
the same, alleged or claimed to be due by said officer from 
any citizen, the party against whom the proceeding or step ia 
taken shall, if he conceives the same unjust or illégal, or 
against any Btatute or clause of the constitution of the state, 
pay the same under protest, and upon his making such pa;y- 
ment the officer or collecter shall pay such revenue into the 
state treasury, giving notice at the time of paymeat to the 
comptroUer that the same was paid under protest, and the 
party paying said revenue may, at any time within 30 daya 
after making said payment, and not longer thereaf ter, sue the 
said officer having coUected said sum for the recovery thereof, 
and the saîne may be tried in any court having jurisdiction 
of the amount.and parties; and if it ia determined that the 
same was wrongfully collected as not being due, * • for 
any reason going to the merits of the same, the court trying 
the case may certify of record that the same was wrongfully 
paid and ought to be refunded, and thereupon the comp- 
troUer shall issue his warrant for the same, which shall be 
paid in préférence to other claims on the treasury." The act 
then déclares "that there shall be no other remedy" for the 
wrongful demand and collection of the public revenues, and 
inhibits the issuance of injunetions, supersedeas, prohibitions, 
and ail other proeesa designed to hinder or delay the col« 
lection thereof. 

Now, without stopping to inquire or décide how far this act 
can lawfully restrain this court from interfering to enjoin the 
collection of taxes imposed by législation on property not 
previously exempted from taxation, we bave no hésitation in 
holding that it ought not to be construed, in a case like this, 
to paralyze the powers of this court as they existed prior to 
its enactment. To give to it such force would be to permit 
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the Btate effectually to legislate to impair the obligation of a 
contract by the enactment of a law prohibiting an adéquate 
remedy. This oannot be tolerated, and for the purposes of 
this case we'will proceed as if the statute last referred to had 
not been passed. 

It is, however, the gênerai rule, independent of statutea 
like the foregoing, not to interfère by injunction, preliminary 
or final, to prevent the collection of taxes excessive in amount 
or irregularly, or illegally exacted. But this rule, sound in 
itself, is not inexorable. If the exaction of the tax is uncon- 
stitutional, and the citizen assessed has no other remedy, or 
if it appears that the enforcement of payment of the tax 
demanded will occasion irrémédiable oppression, the clouding 
of titles, or a mnltiplicity of suits, etc., an injunction may 
issue. State Raibroad Tax Cases, 92 U. S. 575-614. Does 
this case come within any of thèse exceptions ? The statute 
under which it is claimed we bave already declared to be in 
contravention of the fédéral constitution. The demand is for 
taxes from property which is, by contract, exempt from that 
burden. It is to be collected as well for the several countiea 
and incorporated towns, through which complainant's roads 
run, as for the state. The amount demanded is large — not 
less, including that claimed for the towns and counties, than 
$40,000. Its payment will be to 12 or 15 différent collectors' 
When collected it will go into the state, county, and municipal 
treasuries. Once paid in, it could be reclaimed only by suits. 

The number of thèse suits (about 40) would hâve neces- 
earily to correspond with the number of collectors, counties, 
and towns to whom the payments are to be made. They 
would be attended with delay and costs. And when a recovery 
was had it would be for the sum paid, without interest, and 
without compensation for labor and expenditures incident to 
the prosecution of the suits. Complainant would be exposed 
to aU thèse and many other inconveniences not enumerated. 
Eelief obtained with such sacrifices is entirely inadéquate. 
There are several éléments of équitable cognizance entering 
into the case to give this court jurisdiction, and justice de- 
mands the exercise of its restraining hand. The injunclio'j 
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■wilî therefore he issued as prayed for. If in thîs vt& hâve 
committed an error, the error can be easily corrected by appeal. 
We bave given to the parties the benefit of our beat convictions, 
and thèse it is our duty to foUow until the court of last ïesort, 
irhosa decrees ara final, shall décide otherwise. 



Thb United States ». Ambeosb.* 
(Cireuit Court, 8. D. Ohio. May, 1880.) 

L Fédérai. Juet Act dp Jdne 30, 1879— Construction.— The provis- 
ions of the second section of the act of congress of June 30, 1879, (flrst 
session, forty-sixth congress, e. 52,) prescribing the mode in which 
jurors in the fédéral courts shall be drawn, is mandatory; with this 
qualification, however: that an honest intention to conform to the 
statute and carry out its provisions in good faith is ail that is re- 
quired. 

î. Same—Samb— Grand Jury— FAHiUiiB to Put Namb in Box.— Whero 
a grand jury was drawn under the provisions of this act, and the name 
Of one of the jurors who assisted in flnding the indictment was net 
put into the box by any compétent authority, nor drawn from it, and 
there was no imputation that such name appeared in the venir» 
through bad faith, held, to be a mère irregularity, which would not 
vitiate the action of the grand jury. 

Upon demurrer to plea in abatement. The défendant -was 
indicted for presenting a false claim against the government. 
To the indictment he filed a plea in abatement, setting forth 
the foUowing grounds why it should be quashed: (1.) The 
venire for the grand jurors was issued from the circuit court, 
whereas the application for the same was addressed to the 
judge of another court having jurisdiotion thereof. (2.) The 
order of the circuit court directing the venire to issue récites 
that such order was made upon the application of the district 
attorney, when in truth no such application was made to said 
circuit court. (3,) The box from which the names of said 
grand jurors were drawn did not contain, at the time of said 

*îicportod by Messrs. i'iorien Glauque and J. C. Harper, of the Cincinnati 
Bar. 
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drawing, the aames of not less than 300 persons possessing 
the qualifications of jurors as prescribed by law. (4.) AU 
of said grand jurors, so drawn as aforesaid, were not persons 
possessing the qualifications of jurors as prescribed by law. 
(5.) William C. Stevenson, drawn as one of said grand 
jurors, was not a person having the qualifications of an 
elector and citizen of the southern district of Ohio, having 
deceased before the said drawing. (6.) Because the said 
venire was not issued and signed by the clerk of said court, 
as required by law and the order of said court, and that his 
pretended attestation of the same ia not his olficial act, but 
was done by some one other than said clerk, and the signa- 
ture of his name is not genuine. (7.) Ail of said grand jury, 
so drawn as aforesaid, were not served by the marshal or his 
deputy, as prescribed by law. (8.) The return of the mar- 
shal indorsed upon said venire, that personal service had 
been made on ail of the "within-named grand jurors," 
(meaning the names entered in the body of said venire,) is not 
true. (9.) William C. Stevenson, one of the grand jurors so 
returned bythe marshal as "personally served," had deceased 
before the issuing of sa,iàvenire. (10.) The said grand jurors 
were not returned so as to be most favorable to an impartial 
trial, as required by law. (H.) Said grand jurors were not 
drawn from the body of said district, but were drawn solely 
from counties near the place of holding said court, to the 
préjudice of the défendant. (12.) The proseoution of said 
défendant by said grand jurors was not commenced and pros- 
eeuted as if the act of February 4, 1880, dividing the south- 
ern district of Ohio into two divisions, had not been passed, as 
required by the terms of said act. (13.) William Risinger, 
who acted as one of said grand jurors, was not compétent to 
act as such, his name not having been drawn from the box, 
as required by law, and being thus incompétent did partici- 
pate in the délibérations of said grand jury contrary to law. 

To this plea the district attorney filed a gênerai demurrer. 

Channing Richards, United States District Attorney, for 
plaintiff. 

Hoadly, Johnson é Colston, for défendant. 
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SwATNB, C. J. It is proper to remark that the authorities 
upon the gênerai subject as to how far an indicted party may 
go behind the indictment, a3 regards the action of the grand 
jury, or the questions he may raise, or the objections he may 
make, or what objections, if sustained, are fatal, or what are 
otherwise, are in utter confusion upon the subject.* 

I hâve examined a great number of them, and undoubtedly 
it may be said that they are in a state of thorough confiict. 
In a large number of well-considered adjudicated cases it is 
held that the same prineiples are to be applied. In this 
aspect of the subject, (i. e,, to the finding of the indictment,) 
rules of the same strictness are applied as to the indictment 
itself — ^that everything relating to the subject is to be consid- 
ered with the microscopic eye of the spécial demurrer. On 
the other hand, the authorities are equally numerous, and 
perhaps equally weighty, as to the sources from •whence they 
corne, to the efifeet that if there is a defective grand jury, and 
the indictment is found by such grand jury, aU inquiry is 
shut out, and the party must go to trial, if the indictment 
itself be properly framed. The case of the United States v. 
Reed, 12 How. 361, lays down the proposition, and maintains 
it unanswerably, that, as regards ail criminal proceedings and 
jurisprudence in the courts of the United States, the courts 
of the United States are in no wise bound by state laws or 
state practice in anything. The particular point, however, 
under considération and decided in that case, was that the 
rules of évidence did not apply, and are to be disregarded by 
the courts of ,the United States; i. e., the rules laid down by 
the state authorities. 

It is provided, by the act of congress under whîch thîs grand 
jury was sworn, that certain proceedings were to be had 
touching the summoning of the grand jury. It is expressly 
provided by the act of congress that the clerk, and a gentle- 
man of différent politics and established character, etc., should 
put into the box certain names, and that there should be 

*The authorities are coUected in 1 Wbarton's Am. Crim. Law, t) 463 
and 472, et «g.— fREP. 
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(Irawn tlierefrom, in a certain manner, a certain number to 
compose the grand jury. 

Upon full considération of the subject I feel bound to hold 
that this provision of this act of congress was not directory, 
as I was inclined to think at first; and I think no sound view 
of the subject will warrant any other conclusion than that 
that provision is mandatory, and I think it is the duty of 
every court of the United States to regard it and carry it out. 
But with this qualification, which leads me to say that, as 
regards the gênerai subject to which I hâve adverted, and 
the authorities in relation to which I remarked upon, my 
conclusion that that statute is mandatory, and must be 
obeyed as to the substantial provisions in summoning the 
grand jurors, as well as the petit jurors, and that they be 
drawn in conformance to its requirements, I think the venir» 
must be issued in conformityto itsrequirements; I think the 
jurors drawn, whose names are put into the box, and who are 
selected and summoned to serve on the grand jury, must hâve 
the qualifications prescribed by law. But, on the other hand, 
I hold that the principles of a spécial demurrer are not to be 
applied in such cases; that ail that is required is an honest 
intention to conform to the statute, and to carry out its pro- 
visions in good faith. Beyond that I think the statute bas 
no efficacy; beyond that I think it may be held to be merely 
directory. I think that any irregularity arising from motives 
other than those of an evil character — any slight irregularity, 
such as may arise in any case in spite of the greatest care 
and caution — is not fatal to the indictment. 

Some points made by this plea struck me at first with great 
force, and it was very difScult to get over them ; but, upon full 
reflection and looking into the authorities, it is sufEieient to 
say that most of them corne within the category of the mat- 
ters in regard to which the law, in my judgment, is clearly 
directory, and only directory. 

The point that gave me most trouble in my examination of 
the case, and caused me to hesitate for two or three days, was 
the fact that one of the grand jurors named in the ventre was 
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not put into the "box by any compétent authorîty and not 
drawn from it. But his name was in the venire, and there is 
no imputation that it was put there in bad faith. There is 
no light thrown upon the subject as to how, or why, or where- 
f ore, or under what circumstances it was put there, His name 
was regularly in the venire, and the marshal had no choice 
but to serve him, and it is not contended that he had not the 
qualifications required by law. 

He assisted in finding the indictment, and it is before the 
court. Now, I think that this fact cornes within the category 
of mère irregularities, which will not be permitted to vitiate 
the entire action of the grand jury, and I therefore say that, 
so far as that point is concerned, I f eel wàrranted in overrul- 
ing it. 

But I wish to add, in this connection, that the proceedings 
of the grand jury are whoUy ex parte. The défendant bas no 
right to be présent himself or by counsel ; he bas no right to 
send witnesses to the grand jury, and the grand jury cannot, 
without committing perjury, disclose anything that is at ail 
material, or that has transpired in regard to this case. Doing 
Bo would in volve the crime of perjury. The district attorney, 
if he be in possession of any facts in that connection, cannot 
disclose them without a gross breach of duty. Whatever 
occurs, then, in regard to the constitution of the grand jury, 
is really a matter of very little importance to the défendant. 
It is fairly to be supposed that if one grand jury, made up in 
good faith, has found an indictment, another grand jury, upon 
the same testimony, would find another indictment ; so that 
the only benefit resulting to the défendant, even if that be a 
bénéficiai resuit, would be a delay before the period of trial. 

I therefore regard any defect in the organization, . sum- 
moning, and empanelling, and the proceedings of a petit and 
grand jury, in a very différent light. And if, in this case, 
there were a petit jury, in regard to any of whom any such 
defect existed, as is claimed to exist, against those of the 
grand jury, while I would not say in advance what my judg- 
ment would be, I feel bourid to say that I should regard them 
aa having a very difEerent amount of gravity from any of the 
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objections that bave been insisted upon and preeented by tbîs 
plea. 

Upon ail the facts, as they are disclosed, the whole structure 
of the plea, in the Lght of the authorities, must fail; and tho 
demurrer will be austained, and the party must plead to the 
mérita. 



Thb Yale Look Manuf'g Co. v. The Scovill Mantjp'g Co. 
fiireuit Court, D. Conneetieut. June 29, 1880.) 

1. Re-isstjb No. 8,783 — Kb-issue — Rev. St., f 4916. — A re-lssue can only 

be granted for the invention wliioli formed the Bubject of the origi- 
nal patent. 

2. Samb — Same — Samb. — The spécification may be amended so as to make 

it more clear and distinct ; the claim may be modifled so as to make 
it more conformable to the exact rights of the patentée, but the inven- 
tion must be the same. 

Powder Co. v. Powder Works, 98 U. S. 126, followed. 

A re-issue is valid where the spécification describes the invention 
as consisting of two separate and independent features, although it 
■was described in the original spécification as consisting of those two 
features in combinatlon. 

A claim in a re-issue for a post-offlce box with a metallic door and 
frames is void, where the original invention was described as a séries 
of metallic doors and door-frames, with a séries of wooden pigeon- 
holes, forming a continuons metallic front. 

8. Same — Same — Disclaimbb.— It is proper to disclaim unlawf ul claims 
introduced into a re-issue. 
O'Beitty v. Morse, 15 How. 62. 
Schillinger ▼. Ountlwr, 16 O. G. 90fl, 

Frédéric H. Bells and Causten Browne, for plaîntifif, 

Charles B. IngersoU, for défendant. 

Shipman, D. J. This is a bill in equity, based upon the 
alleged infringement of re-issued letters patent, No. 8,783, 
dated July 1, 1879, which was issued to the plaintiff as as- 
signée of Silas N. Brooks, administrator of Linus Yale, Jr., 
for an improvement in post-office boxes. The original pat- 
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ent was issued to Baid Brooks on September 10, 1871, and 

bas been re-issued three times. 

. Thé post-office boxes which were in use before the date of 
the invention were either a séries of wooden pigeon-holes, each 
box having a permanent glass front, or a séries of wooden 
pigeon-holes, each box having a wooden door in front, fur- 
nished with a look and key. The contents of the first-named 
kind were inaccessible to the lessee of the box untU he was 
waited upon by a olerk. The latter kind was not econom- 
ical of space, and was not considered safe. 

In May, 1867, General William L. Burt, then postmaster of 
Boston, conceived the idea of a séries of wooden boxes, fin- 
ished with metallio doors and frames fôr each box, with the 
rest of the wooden front covered or veneered with a continu- 
ons métal casting. He caused a plan to be prepared of a 
box in the Boston post- office, which plan clearly showed his 
idea. A casting of the metallio front was made from this 
plan, and was delivered to General Burt, and was sent to the 
plaintiff to be fiUed with doors and locks. This continuons 
metallic frame, or front, was discarded on account of its 
actual or supposed impracticability, and in its stead Mr. 
Yale invented the improved box front for a séries of boxes, 
•which was subsequently patented by his administrator, and 
•with which the Boston post-office was supplied. So far as is 
disclosed by the évidence, the Burt box frame was never used 
in a post-office, and was merely expérimental. It originated 
the invention, but there is no évidence which can justify a 
finding that Burt was the inventor. 

The invention is thus described in the original patent: 
"This invention relates to an improvement in the construc- 
tion of the fronts of post-office boxes, and consists in making 
Baid fronts, including the doors and box frames, of métal, 
and in securing the frames to the wooden pigeon-holes by 
rivets, Connecting the frames with each other at top, bot- 
tom, and sides. The body of thèse boxes is to be made of 
wood, in the usual manner, namely, a séries of pigeon-holes; 
but the front of the box and the door frame are made of iron 
or other suitable métal. Each door frame ox box front is so 

v.3,no.5— 19 
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inade that it tààa in eovermg the edge of the wooden parti- 
tions or pigeon-holes, and is connected with the other frames 
abote, below, and on each side of it, in such manner that the 
frames make a continuons frontage, no part of which ean be 
removed (from the outside) without pulling down other parts 
and breaking the wood-work, so that a surreptitious removal 
of the front of anj box, in order to get possession of its con- 
tents, is practically impossible. Each frame, made as before 
etated of métal, bas ail around it a flange aa, which protects 
the outside of the wood-work. The sides of the frame, bb, 
enter and fit closely against the wood forming the pigeon- 
holes, and may be continuons or notched out at intervais, 
and each frame bas attached to it one leaf of two or more 
hinges, ce. The door is of iron, solid at the top, where the lock, 
d, is attached, and having an opening, e, below, in which a 
plate of glass is secured. I prefer to locate rods, ff, behind 
the plate, to prevent the introduction of a hand if the glass be 
broken, and so to form the door that when shut it enters 
within the frame, (see gg,) so that it cannot be lifted from its 
hinges. When the frames are ail in place, each frame is 
riveted through the wood-work to its four neighbors, (see hh, 
figure 2,) and thus a continuous iron frontage is formed. Each 
door bas a small spring boit, i, and a lock, d, attached to it, 
the two operating together and forming, in the hands of the 
postmaster, a perfect safeguard against ail entrance to the 
box by means of the key, and is more particularly set forth 
in my application for a patent therefor made eqnal date with 
this." 

The claims of the original patent were as follows : 
"1. The combination of several box frames with each 
other, and with pigeon-holes, as described, by means of rivets 
passing through the frames, and the wood-work entering be- 
tween said frames, the combination being substantially as 
described. 2. The above, in combination with the flanges, 
making part of the frames, and proteeting and enclosing the 
exterior of the wood-work, substantially as set forth." 

From the history of the art, and the language of the spéci- 
fication, it appears that the invention consisted in a tier or 
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séries of metallic doors and metallic door frames, in combina- 
tion with a séries of wooden pigeon-holes, for post^office boxes; 
said série? of door frames being so constructed with relation 
to the woodwork, and so connected with each other, that the 
frames make a continuons frontage, no part of which can be 
removed on the outside without puUing down other parts and 
breaking the wood-work. The described method by which 
the frames were fastened to the wood-work, and were con- 
nected with each other, was by fitting the sides of the frames, 
provided with ears or legs, closely against the inâide of the 
pigeon-holes, and by riveting each frame through the ears 
within the pigeon-holes to the wood-work and to the four 
neighboring frames. The claims follow the spécification in 
making this method of construction a necessary part of the 
invention. 

The history of the art shows that the actual invention was 
broader than the patent. The invention was not simply an 
improvement in metallic fronts, but Yale was the first inventer 
of a praeticable metallic front. By the patent, Mb inven- 
tion was limited to a particular method of construction, or its 
équivalent, viz. : The frames must be riveted to each other 
through the wood-work, so that, if a rival simply riveted or fast- 
ened the frames to the wood-work, without fastening them to 
each other, (the flanges of the frames being sufficiently wide to 
cover the wood-work, and in sufficiently close .juxtaposition to 
repel entrance to the box from the outside,) the principle of the 
invention would be preserved, and its substantial advantages 
would be retained by a very simple modification of the pat- 
ented device. Instead of a single rivet, uniting the adjoining 
frames to each other, one or two rivets could be used, which 
ehould fasten the frame to the wood-work either from the inside 
or outside of the frames ; and although the structure could be 
more easily broken, yet practically the frames would be so con- 
nected to each other by close juxtaposition and tightly-fitting 
joints that the substantial advantages of the invention would 
be retained. 

A re-issue was, therefore, désirable, and it was important 
to so enlarge the spécification by amèndment as to describe' 
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an inTention of broader soope than that specîfied în the orig-' 
inal patent, if such amendment could be made without inval- 
idating the re-issue by the introduction of new matter. ta 
the last re-issue the invention is described as foUows : 

"This invention consists in an improvement in the con- 
struction of post-oflSce boxes, and its chief feature is the com- 
bination of a tier of pigeon-holes, made of wood, with a con- 
tinuons frontage of métal, such frontage consisting of doorg 
and their frames, whioh latter cover the ends of the boards 
which form the pigeon-holes. A séries of wooden pigeon- 
holes, open at the rear, and covered at the front or on the 
outside by a permanent glasa front, is very old, and such a 
séries was used for post-office boxes and in hôtels as a récep- 
tacle for keys, cards, letters, ete. There has also been in use 
a séries of wooden pigeon-holes, each provided at one end 
with a door, as described in the patent granted to Jacob H. 
Beidler, May 28, 1866, but in this patent the door is described 
as hinged to the wood, and the construction is, consequently, 
insecure, as an ordinary pocket-knife or small chisel will, 
even in inexperienced hands, suffice to eut away the wood or 
pry off the door, so that the boxes may be entered. 

"Pigeon-holes made of iron or other métal are diflBcult to 
construct, and very costly; but such pigeon-holes, each pro- 
vided with an ordinary métal door, would be sufficiently secure. 
Buch a degree of security, at comparatively a low cost, is 
attained by «overing the front of a séries of wooden pigeon- 
holes with a continuons metallio frontage — that is, a frontage 
which présents a continuons surfac* of métal ; or, in other 
words, a surface which covers the ends of the wooden pigeon- 
holes in such a manner that those portions of the wood to 
which the metallio frames are attached cannot be attacked 
when the doors making part of the frontage are closed. In 
eonstructing Yale's invention the body of the boxes, or the 
■eries of pigeon-holes, is to be made of wood, in any usual 
manner, and the fronts thereof, viz., the doors and their 
frames, are to be made of iron or other suitable métal. 

"Each door frame is of such size that it aids in covering 
the raids of the wooden partitions that form the pigeon-holes 
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to which it is applied ; and thèse frames (see figure 1) are of 
such size and shape that, where a séries of them are com- 
bined with a séries of pigeon-holes, they cover the whole of 
the ends of the wood. 

"Each door frame is a plate of métal, aa, which, when in 
place, overlaps a part of the ends of the wood-work surrôuSid- 
ing the pigeon-hole, the outside of the frame enclosing a 
greater area than the orifice of the pigeon-hole, and each 
frame has an ear, 6&, which entera the pigeon-hole ; but this 
ear may be continuons, or notched out at intervais. The 
door is of iron, or other métal, solid at top, and having au 
opening, e, below, in which a plate of glass is secured, and is 
hinged to the frame as at ce. It is préférable to locate rods, 
ff, behind the plate, so as to prevent the introduction of, a hand 
if the glass be broken, and so to form and hinge the door that 
when shut it enters within the frame, so that it cannot ba 
lifted from its hinges when shut. 

"When the frames are ail in place each frame is riveted or 
bolted to the wood-work, to fasten it thereto, and is aiso riv- 
eted or bolted to its four neighbors to secure the frames to 
each other. See M, figure 2. Thus, each frame is secured 
to the wood-work, so that it cannot be removed till the rivet 
or the wood-work is eut away or broken. 

"When ail the frames are in place a continuous metallic 
frontage, protecting the wood-work, is presented upon the 
outside of the séries of boxes — that is, the side where the 
public can approach the boxes. 

"Each door bas a lock attached to it, the boit of which is 
actuated through the intervention of an arm, k, in the man- 
ner and for the purposes set forth in a patent granted for the 
invention of Linus Yale, Jr., on the twenty-fourth day of Oc- 
tober, 1871— No. 120,177. 

"An iron door in an iron frame is not claimed as of Yale's 
invention, as such doors hâve been used in safe vaults and 
for fumaees." 

It will be seen that the spécification of the re-îssue makea 
the invention to consist of two parts : First, a metallic front- 
age of doors and their frames, the latter covering the ends of 
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the boards wbich form the pigeon-holes; and, second, the 
riveting or bolting of each frame to its four neighbors, to 
secure the frames to each other. 

The important question in the case is whether this spécifi- 
cation enlarges the invention by the introduction of new mat- 
ter, and the re-issue is therefore rendered void. There-issue 
describea the invention in broader ternis than were used in 
the original spécification or in the original claims, and, 
therefore, putting a narrow construction upon the words 
"applied for," the re-issue describes a broader invention than 
was originally applied for, because the claims and spécifica- 
tion were harmonious; but it describes the invention which 
the history of the art and the patent shows should hâve been 
applied for, and the same invention which, aided by the light 
which is thrown upon the original patent by the knowledge 
of the state of the art, we can see formed the subject of the 
original spécification, but was there cramped within too nar- 
row bounds, There is more matter in the re-issue than was 
contained in the original, and it is matter which présents the 
invention as consisting of two separate and independent feat- 
ures, whereas, by the original, it was presented as consisting 
of those two features in combination; but the original im- 
perfectly described the invention which was really made, 
though it correctly described the invention which was em- 
braced in the claim. Is such matter new matter within the 
meaning of the statute ? 

The principles by which this question is to be decided bave 
been laid down in a récent décision of the suprême court as 
follows : 

"Thèse re-issues, being granted in 1872, were subject to the 
law as it then stood, being the act of July 8, 1870, the fifty- 
third section of which (reproduced in section 4916 of the Ee- 
vised Statutes) relates to the matter in question. It seems to 
us impossible to read this section carefully without coming 
to the conclusion that a re-issue can only be granted for the 
same invention which formed the subject of the original 
patent of which it is a re-issue. The express words of the 
act are 'a new patent for the same invention;' and thèse 



TALE LOOK MANUF'O 00. V. SCOTltiL lfAiftft''<ï dO. 206 

i 

■words are copied from the act of 1836, whîch in this respect 
was Bubstantially the same as the act of 1870. The spécifi- 
cation may be amended so as to make it more clear and dis- 
tinct ; the claim may be modified so as to make it more con- 
formable to the exact rights of the patentée, but the invention 
must be the same. So particular is the law on this subject 
that it is declared that ' no new matter shall be introduced 
into the spécification.' This prohibition is gênerai, relating 
to ail patents ; and by 'new matter' we suppose to be meant 
new Bubstantive matter, suoh as would hâve the effect of 
changing the invention, or of introducing what might be the 
Buhject of another application for a patent. 

"The danger to be provided against was the temptation to 
amend a patent so as to cover improvements which might 
hâve come into use, or might hâve been invented by others, 
after its issue. The législature was willing to concède to the 
patentée the right to amend his spécification so as fuUy to 
describe and claim the very invention attempted to be secured 
by the original patent, and which waa not fuUy secured 
thereby in conséquence of inadvertenoe, accident, or mis- 
take, but was not willing to give him the right to patch up 
his patent by the addition of other inventions, which, though 
they might be his, had not been applied for by him, or, if ap- 
plied for, had been abandoned or waived. i?or such inven- 
tions he is required to make a new application, subject to 
such rights as the public and other inventors may hâve ac- 
quiredin the meantime." The court also quote with apparent 
approbation the remarks of Mr. Justice Grier, in Goodyear v. 
Day, partially reported in 2 Wall. Jr. 283. Goodyear's pat- 
ent of 1844 claimed only the process of vulcanizing India 
rubber, and inadvertently omitted to claim the exclusive use 
of the product. In 1849 it was surrendered, and two new 
patents were issued, one for the process, and the other for the 
composition. The validity of thèse re-issues came before 
Judge Grier. He decided that both patents were for the same 
invention, and, in reply to the objection that the latter patent 
claimed more than the original, he said : "If the latter patent 
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îs for precîsely the same invention, art, oi' discovery as that 
described in the first, the objection that it claims more is a 
mistake of fact. If the last patent differs from the first only 
in stating more clearly and definitely the real principles of 
the invention, so that those who wish to pirate it may not 
be allowed to escape with impunity through the imperfection 
of the language used in tlie first, there bas arisen one of the 
cases for which it was the intention of the act of congress to 
provide, and the objection is worthless in point of law." Pow- 
der Co. v. Powder Works, 98 U. S. 126. 

I understand that the suprême court, in the case cited, and 
in other cases, intend to déclare that in a re-issue the same, 
and only the same, invention which was attempted to be 
eecured in the original patent, but which was there imper- 
fectly stated, and was not fuUy secured through inadvertence, 
accident, or mistake, can be restated so that the principles 
or détails of the invention may be presented clearly and 
accurately; but that other inventions of the patentée, or 
modifications of the patented invention, which had not been 
attempted to be secured, or had not been applied for, cannot 
be embraeed in a re-issue, but must be the subject of a new 
application; and that "courts should regard with jealousy 
and disfavor any attempt to enlarge the scope of an applica- 
tion onoe filed, or of a patent once granted, the effect of 
which would be to enable the patentée to appropriate other 
inventions made prier to such altération." Railway Co. v. 
Sayles, 97 U. S. 554. 

But if the patentée has made a palpable mistake, and bas 
limited bis real invention by a misstatement of its principles, 
Bo that be is about to lose the fruit of his labor, he should be 
permitted to restate, and, if need be, enlarge his spécification 
so as to include the same invention which was plainly the 
Bubject of, but was not fuUy secured by, the original patent; 
although, literally, the enlarged invention is one which he 
did not apply for in his original spécification, because that 
spécification, by a misstatement of his actual invention, 
applied for a narrower patent than he was entitled to hâve. 
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As thus explained there is no substantive new matter in the 
re-issued spécification. The claims of the re-issued patent 
are as follows : 

First. The combination, substantially as specified, of a 
séries of metallic door frames and doors, with a séries of 
wooden pigeon-boles, whereby a séries of post-office boxes 
with a continuons metallic frontage is formed. 

Second. The combination, substantially as described, of a 
séries of wooden pigeon-holes with a séries of metallic door 
frames and doors, and with rivets or bolts which attach the 
frames to the wood-work, whereby a continuons qietallio 
frontage, secured to the wood-work of pigeon-holes, is obtained. 

Third. The combination, substantially as described, of a 
séries of wooden pigeon-holes with a séries of metallic door 
frames and doors, and with rivets or bolts , which attach the 
frames both to the wood-work and to each other, the combi- 
nation being substantially such as described. 

Fourth. The combination of a metallic door with a glass 
panel, and with a frame to which the door is hinged, said 
frame being so constructed as to cover a part of the ends of 
the wooden partition, forming pigeon-holes, and being applied 
thereto, the combination being substantially as specified. 

Fifth. The combination of a post-office box or pigeon-hole, 
open at the rear, with a metallic frame and door to j)rotect 
the front end of it. 

The fourth and fifth claims are admitted to be for a single 
box, and not to be for a séries of the éléments. They are, in my 
opinion, void. The invention was not, in fact, for a post-offica 
box with a metallic door and frames. It was for a séries of 
metallic doors and door frames, with a séries of wooden pig- 
eon-holes, said frames forming a continuons metallic front. 
The scope and object of the invention was to provide a saf& 
and economical set of boxes; and, although it is necessary to 
make one box before a séries can be made, each box was de- 
scribed and was made solely with relation to a tier or seriea 
of boxes ; and, if a single box was Yale's invention, it would 
be in violation of the principles which hâve been quoted t» 
include it in the re-issue. The first claim is for a sériés of 



29 s FECEBAti BEFOBTEB. 

metallic doors and metallic door frames, with a séries of 
•wooden pigeon-holes, forming a continuous metallic frontage, 
siibstantially as described, frames and wood-work being fast- 
ened together in some suitable manner. 

The second claim contains the limitation that the means 
of securing frames to wood-work is by rivets or bolts. The 
third claim contains the limitations of the first claim of the 
original patent, and is not alleged to hâve been infringed. 

As thus construed there is no question in regard to the 
infringement of the first and second claims. The défendant'» 
boxes are a séries of separate and complète wooden boxes 
with metallic doors and metallic door frames ; the flanges of 
the door frames being so wide that a continuous metallic front- 
age is formed, and the frames being closely fastened to the 
front and sides of the wood-work. When arranged in a séries 
the boxes are secured to each other in this way. Each box is 
provided on both sides with vertical grooves, and on the top 
and bottom with transverse grooves, When the boxes are 
placed in position, i. e., side by side and one above another, 
wooden pins are placed in thèse grooves, and thus the boxes 
are keyed or fastened together. The unlawful claims intro- 
duced into the re-issue it is proper to disclaim. O'Iieilly v. 
Morse, 15 How. 62 ; Schîllinger v. Gunther, 16 0. G. 905. 

Let there be an interloeutory decree for an injunction, and 
for an account of profits and damages, as respects the first 
and second claims of the patent, but without costa. 



Steam Stone-Cutteb Co. v. Windsor Manuf'g Co. and 

others. 

{Circuit Court, D. Vermont , 1880.) 

1. CoNTEMPT — Rbv. St. } 725. — ^The meddling with property, constract- 
ivelj attachée!, does not constitute a contempt under section 72S of 
the Beviscd Statu tes. 

In E'guity, at Chamheia. 
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Prout é Walker, for motion. 

E. J. Phelps and J. B. Pheîps, contra, 

Wheeler, D. j. This is a motion for an attaehment for 
contempt. The plaintiiî, at the October term, 1870, ob- 
tained a decree against the Windsor Manufacturing Com- 
pany, of whieh Ebenezer G. Lamson is président, and East- 
man E. Lamson is clerk and treasurer, and against Ebenezer 
G. Lamson, for an account of profits of infringement of a 
patent, and immediately afterwarda applied to the court by 
pétition, setting forth in substance that the défendants were 
about to dispose of their property, "and that unless they can 
by writ of séquestration fix a lien" thereon, said litigation 
will be whoUy fruitless, "and prayed for a writ of séquestra- 
tion for the purpose aforesaid," whereupon a writ was or- 
dered to issue, and did issue, directed to the marshal, com- 
manding him to take, attach, and sequester the goods, 
chattels, and estate of the défendants, to the value of $40,- 
000, and detain and keep the same under séquestration, 
according to law, to respond to the final decree which might 
be made m the cause, which the marshal served, as appears 
by his return, by attaching real estate and machinery, which, 
by the laws of Vermont, may be attached by lodging copies 
in the town clerk's office, and lodged copies in the town 
clerk's office of the town of Windsor, where the property was 
situated, according to the laws of Vermont. It does no^ 
appear that the marshal took any other possession of the 
property. Final decree has been rendered for the recovery 
of profits to a large amount, and spécial exécution issued 
thereupon, and the personal property is not to be found, and 
the real estate has been conveyed and levied upon, and it is 
alleged that the personal property has been sold by the peti- 
tioner, Lovell, and the real estate levied upon by an officer, 
upon exécution instigated by the Lamsons. This meddling 
with the property is the contempt charged. 

It is obvions that thèse proceedings were întended to merely 
create a lien upon the property. A séquestration, as known 
to courts of equity by the common law of their jurisdiction and 
procédure, was had for the purpose of compelling obédience 
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to the orders and decrees of the court, and not for the pur- 
pose of satisfying the judgmenta of the court. 

The property was taken and held, as the body might be 
taken and held, until performance of the order, and then the 
property or the avails of it went back to the owner. The 
avails might be appropriated to making good the wrong to 
the party donc by the disobedience, as a mode of punishment, 
but that only by the spécial order of the court, not by levy 
and sale, as an exécution is levied upon property. 

Hère was no order or decree binding the défendants, at 
that time, to do anything. There was to be a decree, but 
none was perfected. Neither the body nor property could be 
taken to compel obédience, for there was nothing to be 
obeyed. The most that could be had was a lien for security 
merely, like an attachment or mesne process, such as is in 
use in Vermont and other New England states. So the writ 
ran to attaeh the property, and the marshal returned that he 
attached it, and he did not say that he did any more than to 
attaeh it; that is, he created a lien upon it, such as an 
attachment such as he made would create if made upon well- 
founded process. 

The language of the writ was broad enough to cover an 
actual seizure and détention of the property by him, and had 
it been served in that manner he, and after him those who 
received possession of his property from him, would hâve it 
now ready to be dealt with ; or, if he or they had been dis- 
turbed in such actual possession of the property, a différent 
question on a motion like this would hâve been presented. 
The lien he attempted to create, and which he did create, if 
any, was merely constructive, arising by force of law out of 
the fact of the lodgment of the copies in the town clerk's 
office, and not out of his personal présence as an officer of 
the law where the property was, exercising control over it. 
His right to the property depended upon the strength of the 
lien, whatever it was, and not upon his physical control of it 
in his officiai capacity. When the property was removed, 
the right to it by virtue of the lien, if there was any, was 
violated, but not the officiai authority of the marshal. He 
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•was not disobeyed nor disturbed. It is a criminal offence to 
resist an officer, but taking property on wliicli be bas a mère 
constructive lien is not understood to constitute sucb an 
offence. He not only bad not excluded tbe parties from pos- 
session, but must bave understood and expected tbat tbej, 
and not be, were to bave tbe actual possession of tbe prop- 
erty. Tbe express order of tbe court run to tbe marsbal and 
not to tbe parties. He was commanded to take, attacb, and 
sequester, but tbey were not restrained furtber tban tbe 
actual exécution by bim of bis order vrould restrain tbem. 
Tbat would carry an order to tbem not to interfère with bim 
so far as be went, but would carry no furtber order tban tbat. 

Tbis proceeding is criminal in its nature, and answering 
tbe question wbetber there is a valid lien or not would not 
flbow wbether tbese respondents are liable in tbis proceeding. 
Tbey must not only bave violated a rigbt, but so bave done 
it as to constitute a contempt, in order to be bolden. 

Tbe power of tbe fédéral courts to punish for contempt is 
fiomewbat restricted by section 725, Eev. St., wbicb providea 
tbat tbe power of tbe courts to punisb contempts "sball not 
be construed to extend to any cases, except the misbebavior 
of any person in tbeir présence, or so near tbereto as to ob- 
struct tbe administration of justice, the misbebavior of any 
of tbe officers of said courts in tbeir officiai transactions, and 
tbe disobedience or résistance by any sucb officer, or by any 
party, juror, witness, or otber person, to any lawful writ, pro- 
cess, order, rule, decree, or command of tbe said courts." 

Hère notbing bas been done in tbe présence of tbe court, 
or even of any of its officers; wbat bas been done can only 
be claimed to corne witbin tbat part of tbis provision relating 
to disobedience or résistance to a writ. Tbe intention of tbe 
clause seems to be to prevent proceedings against persons in 
tbis Bummary way, in ail cases except wbere tbe course of 
judicial proceedings would be actually obstructed. Tbis is 
not sucb a case. If anytbing, a civil rigbt only bas been in- 
vaded, and tbat rigbt can be tried acoording to the usual 
course. It is doubtf ul wbether sucb a meddling with property 
only constructively attached would be sucb a contempt that 
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any court would be -warranted in proceeding agaînst it as 
Buch. Buoh attachments, and disputes concerning them, are 
very common under the laws of the state, yet no case is 
known wliere any person has been proceeded against as for a 
contempt, or otherwise criminally, for violating such an 
attachaient. In any view which can be taken of it, the mo- 
tion must be denied. 
Motion denied, without préjudice to any Buii. 



Smith v. The Schooner J. C. King. 

'Bùtriet Court, W. D. Pennsylvania. August 2, 1880.) 

1, Beambn — Wagbs — Keftjsal to Woek on Sundat. — A searaan upon 
a echooner in the harbor of Frankfort, Michigan, where she was towed 
to reoeive a cargo of lumber, cannot refuse to work on Sunday, in 
loading the schooner, where the towing veseel is net ahle to enter the 
harbor by reason of an insufflciency of water, and is lying outside in 
the lake, awaiting the schooner, and is in & place of danger. 

Wiiere the maater of the schooner was of opinion that it Tras neces- 
sary, for the safety of the towing vessel, that the loading of the 
schooner (begun on Friday) should be completed on Sunday, and or- 
dered the work to be done, it was the duty of the crews to obey. 

In this case, hM, that a seaman refusing to work on Sunday was 
Tlghtfully expelled from the schooner, and forfeited his wages for his 
disobedience. 

In Admiralty. Libel for wages, etc. 

Clark Olds, for libellant. 

F. F. Marshall, for respondent. 

AcHEsoN, D. J. On June 18, 1879, the steam barge James 
Davidson, having in tow the schooners Orgarita and J. C. 
King, left Chicago, bound to Frankfort, Michigan, to load part 
of her tow with lumber, thence to Cheboygan, and thence to 
Buffalo or Tonawanda. The libellant was a seaman upon 
the schooner King, and by the shipping articles, which are 
in the usual form, he.and the rest of the crew agreed "to 
work on any vessel in our tow, and on any lighter that may 
be used to load or lighten our vessels, and to work any place 
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we are wanted in loading." The fleet reâehed Frankfort on 
the morning of Friday, June 20th, when thé Orgarita and 
King went inside the harbor for thè purpose of loading with 
lumber. Tlie Davidson, however, on account of an insuffi- 
ciency of water in the harbor, was oompelled to remain out- 
side in the lake. At the close of the day's work on Saturday 
evening the Orgarita was loaded to nine feet, which was ail 
the water the harbor would allow, and it beoame neoessary to 
finish on their load by putting it on the King, to be transferred 
at a proper poiïit. On Sunday morning, after breakfast, 
about 7 o'clock, the crews of the Orgarita and King, and part 
of the crew of the Davidson, were ordered to load the King 
with lumber to complète the cargo of the Orgarita. This order 
was promptly obeyed by ail the men except four of the crew 
of the King, one of whom was the libellant. Thèse four men 
deelined to work. At first persuasion was tried to induce 
them to obey. They were informed that there would only 
be about six hours* work, and then they would bave a rest of 30 
hours, until the vessel got down to tb# âtraits at Cheboygan. 
Captain Sharkey, the master of the TSMg, ordered them to go 
to work, but they positively refused. He then informed them 
they must either go to work or go ashore. They chose the 
latter course and quit the vessel. 

The libellant contends that he had a right to refuse to load 
the King because it was Sunday ; that the order to work or 
go ashore was virtually an expulsion from the schooner, and 
this without proper justification; and he sues for his wages 
for the whole voyage, and his travelling and other expenBes;"^ 

The testimony for the libellant shows "that Frankfort is a 
land-locked harbor, and vessels are perfeotly safe thè!re in ail 
kinds of weather." So far, then, as the schooners Orgarita and 
King are concemed, it may be conceded (especially in view of 
the Michigan Sunday law) that there was no necessity to 
justify the Sunday labor required of the appellant. But 
the steam barge Davidson was not able to enter the harbor. 
She lay loaded with a cargo of grain, out in the opén lake, 
awaiting her tow — the two schooners. Her safety was to be 
considered. While the lake was not then "very rough," it 
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appears "thai thé weather was threatening." There was, 
indeed, no immédiate danger to the Davidson, but the uncon- 
tradicted évidence is that "ahe lay in a very dangerous place," 
in the event of a change of weather. Captain Starkey swears 
it was his opinion that there was an "absolute necessity" to 
get the schooners loaded and out, for the safety of the David- 
son. James Carr, the master of the Orgarita, and James 
Davidson, the master of the steam barge and owner of the 
three vessels, testify respectively that they entertained a sim- 
ilar opinion. Charles Cardnell, a mariner on-board the Orga- 
rita, who helped to stow the lumber on the King, testifies : 
"I considered it necessary for that loading to be done, on 
Sunday for the safety of the Davidson, or I would not hâve 
worked myself. I was a caulker on board the Orgarita, and 
was not obliged to work then." The alacrity with which the 
other men, to the number of 40, worked in loading the 
King, indicates that they held the same view as the witness 
Cardnell. 

I am satisfied from ail the évidence that, with référence to 
the situation of the Davidson, there was a reasonable neces- 
sity for the Sunday labor which the libellant was called upon 
to perform. It was, however, for the master of the King, 
under the then existing circumstances, to détermine whether 
the work of loading the sohooner was necessary for the safety 
of the Davidson, and obédience to his orders was the plain 
duty of the libellant. It was not for him to sot up his judg- 
ment against that of the master. That it was Sunday was 
no excuse for his refusai to perform the duty required of him, 
(The Richard Matt, 1 Bisa. 440;) and I am of opinion that 
the master of the King had a clear right to discharge the 
libellant for his disobedience. Had thèse four rebeUious 
seamen been permitted to remain on board their spirit of 
insubordination might hâve infected the rest of the crews. 

I think the libellant forfeited his wages for the five days he 
worked on the, King, (The Richard Matt, aupra,) and I will 
therefore disçûiss his libel, but will deoree no costs against 
him. And now, to-wit, August 2, 1880, the libel in thia case 
is dismissedi 
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The United States v. Pinoveb. 
{District Court, 8. D. Km York, June 24, 1880.) 

1. Notice— Papbb CoNTAisnira Notice.— A pereon chargeable wîth the 

duty of giving a notice does not perform that duty by handing the 
party entitled to notice a paper containing such notice, especially if the 
person to -vehom it is handed is directed to use it in a particular way 
and for a particular puipose, which does not require him to examine 
or read it. 

2. Aqbnct— Patmbnt— MisTAKB.— It is a gênerai rule that an agent, 

known and treated with as sucli, cannot be compelled to pay back 
money received by him under a mutuai mistake of faot, and pàid over 
to his principal. 

Bank of Commerce v. Union Bcmh, S N. T. 230, and T?ie Kingston 
Bank v. Ettinge, 40 N. T. 391, considered. 
S. Samb— Samb — Same— Assistant Tubasitreb of the United States. — 
In such case an agent is liable for money received from an assistant 
treasurer of tho United States upon the rédemption of a stolen bond, 
containing a forged indorsement, although the money has been paid 
over to the principal, upon the ground that such treasurer had no 
power to bind the United States by payment of the money, or to con- 
sent that such agent should pay the same over to his principaL 

Cooke V. United States, 91 U. S. 389, followed. 
4. Pkactice — GENBRAii AND Spbciai, VERDICTS. — Where a spécial verdict 
is inconsistent with a gênerai verdict the former controls the latter, 
and the court must render judgment accordingly. 

N. Y. Code of Civ. Proc. S 1188. 

fil. L. Woodford, District Attorney, and P. L. Butler, As- 
sistant District Attorney, for plaintiff. 

M. M. Bvdlong, for défendant. 

Choate, D. J. This was an action brougbt by the plaintiflF 
to recover of the défendant the amount of a $500 government 
bond, paid by the assistant treasurer, at New York, to the de- 
fendant, on the présentation of the same at his office in New 
York. The bond was payable to the orderofEobertMickle. It 
had indorsed upon it an assignment purporting to be signed by 
Eobert Mickle, transf erring it to Lèvi H. Borne. It was over- 
due when presented for rédemption. The défendant pre- 
sented with it a power of attorney, duly acknowledged, from 
Levi H. Borne, who lived in Indiana, authorizing him, as 
aitorney ofsaid Borne, to sell and assign or collect the said 

v.3,no.6— 20 
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bond. When the défendant presented the bond, and Ibis 
power of attorney, the assistant treasurer received the same, 
and gave to défendant the follo-wing receipt : 

"Eeceived from Alexander Pinover, attorney, $500, in U. 
S. 6-20 bonds; payment made subject to examination and 
acceptance of bonds by the department at Washington. 

"G. N. Patteeson, 
"Department Assistant Treasurer." 

The défendant at the same time executed upon the back of 
the bond the following instrument : 

"For value received I assign unto the secretary of the 
treasury for rédemption. 

"Alexandeb Pinoveb, Attorney. 

"November i. 1878." 

The défendant was told to take the receipt to the cashier 
in another part of the building and get bis money. He did 
so, and upon présentation of the receipt to the cashier he was 
paid the amount due ou the bond, and gave a receipt for it as 
f ollows : 

"New York, November 4, 1878. 

"The treasury of the United States redeemed to Alexander 
Pinover United States 5-20 bonds, account, etc., $500.00 
Interest, - ... 7.64 



$507,64 
"Eeceived paymeni. 

"Alexandeb Pinoveb." 

Upon examination at Washington it wasdiscovered that this 
bond was one which had been reported lost or stolen, and for 
which a duplicate had been issued to Eobert Mickle, upon bis 
giving a bond of indemnity. Thereupon the plaintifif made 
demand upon the défendant for repayment of the money, and, 
that being refused, brought this suit to recover the same as 
money paid under a mistake of fact, alleging that what pur- 
ported to be the signature of Eobert Mickle to the assign- 
ment was a forgery. 

The answer of the défendant denied the forgery, and set up 
as a separate defence that he acted in good faith and only as 
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the agent of Borne in the transaction ; that he was known to 
the plaintiff to be acting as such agent, and tbat immediately 
after receiving the money he paid it over to his principal. In 
respect to the receipt given by the assistant treasurer to the 
défendant, to be handed to the cashier, the défendant testified. 
that he did not read it or know its contents ; that he simply 
took it to the cashier and handed it to him as direeted. 
There was no évidence, except the fact that the paper was 
handed to him and held by him in passing from the office of 
the assistant treasurer to that of the cashier, that he received 
any information of its contents, or was in fact informed that 
the assistant treasurer received the bond subject to exam- 
ination and approval at Washington. Upon the question of 
the alleged forgery of the name of Eobert Mickle, the jury 
found specially that it was a forgery, and it is not claimed 
that there was any error committed in the trial of that issue. 

The jury were instructed that the taking and holding of 
the receipt, till it was surrendered to the cashier, was some 
évidence of notice to the défendant of its contents ; that if 
in fact the défendant was informed that the bond was received 
subject to examination and acceptance at Washington, and. 
if the signature to the assignment was a forgery, the plain- 
tiff was entitled to recover; that if the défendant used the 
receipt without any knowledge in fact of its contents, but 
merely as a token to be handed to the cashier as he waa 
direeted, then he was not chargeable with knowledge of its 
contents; and there being no dispute that the défendant 
acted in good faith, and was known to be and treated as an 
agent in the transaction, and had paid over the money to hia 
principal, he was not liable to repay it. 

Under thèse instructions the jury, besides finding the spé- 
cial verdict of forgery, found a verdict generally for the défend- 
ant. The plaintiff now moves for judgment on the ground 
that the finding of the fact of forgery entitles the plaintiff to a 
judgment, or in the alternative for a new trial for error of 
law and misdirection of the jury. 

It is claimed that there was error in leavîng it to the jury 
to détermine, as a question of fact, whether the giving of the 
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receipt was a communication of the fact stated therein, that 
the bond was received subject to examination and aeceptanoe 
at Washington. But if the point assumed in this ruling was 
correct, that it was incumbent on the assistant treasurer to 
communicate this fact, then I think it is clear that there was 
no error to the préjudice of the plaintiflf in the manner in 
which this question was submitted. A person chargeable 
with the duty of giving a notice does not perform that duty 
by handing the party entitled to notice a paper containing 
such notice, especially if the person to whcto it is handed is 
directed to use it in a particular way and for a particular 
purpose, which does not require him to examine or read it. 
If he does read it, it is of course notice to him of the con- 
tents. But if his attention is not called to its contents — if he 
is not told to read it, but is told simply to take it somewhere 
else and présent it and get his money, and he does so with- 
out reading or learning its contents — ^it would be most unrea- 
sonable to hold that the duty of communicating the fact written 
upon it bas been discharged. No authority for such a prop- 
osition bas been cited. 

It is also claimed by the plaintiff that money paid under a 
mistake of fact to one who is known to be and treated as an 
agent can be recovered back from the agent, even af ter he has 
paid it oyer to his principal, in case the principal had no right 
to give the agent authority to aet. The argument is that one 
who has no right to receive money can give no authority to 
another to act as his agent in receiving it, and so that the 
power of attorney in such a case is a nullity, and no act done 
under it can avail the assumed agent as a defence. I think 
this reasoning is unsound, and not in accordance with the 
authorities. If A. holds B.'s note, and sends his servant to 
B. with the note demanding payment for A., and B., knowing 
that the person presenting the note is presenting it as servant 
or agent of A., and not for himself, thereupon takes the note 
and gives the money to the servant, he gives it to him for the 
purpose of having him pay over the money to A. Though 
nothing is said, the payment is with an implied direction to 
délirer the money to A. as surely as if B. should say : "Hère, 
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take this to your master." If, now, the next day it is diseov- 
ered that the note had been already paid, and therefore that 
A. had no right to receive the money, nor any right to au- 
thorize his servant to receive it on his behalf, yet B. would 
hâve no claim on the servant, who bas done only what he 
consented to his doing in paying the money to his master. 
He must look to A., with whom, in fact and in contemplation 
of law, the transaction was had. The weight of the authori- 
ties is clearly in favor of this view of the law. HoUand t. 
Russell, 30 L. J." (Q. B.) 312; 32 L. J. (Q. B.) 297; Skandy. 
Grant, 15 C. B. (N. S.) 322-324; Newallv. Tomlinson.Ij.'B,. 6 C. 
P.405; BMMerv.iîarrisoîijCowp. 565-569; Fryey.Lockwood,i 
Cow. 454-456; Oranger y. Hathaway, 17 Mioh. 500; Morralv. 
McCleUan, 1 Wend. 173 ; Costigan v. Newland, 12. Barb. 456. 

If the agent acts in had faith, or with knowledge of his 
principal's want of right to receive the money, or is himself 
a party to an illégal exaction of the money, or is not author- 
ized by his assumed principal to act for him as where his 
power of attomey is a forgery, payment of the money over 
■will be no defenee. Miller v. Aris, 3 Esp. 231; Snowdon t. 
Davis, 1 Taunt. 359; Edwards v. Hodding, 5 Taunt. 416, 
[*815 ;] Seidil v. Peckworth, 10 S. & E. 442. See, also Story'a 
Agency, (8th Ed.) §§ 300, 301, and notes. 

If the party receiving the money, though an agent in fact, 
does not disclose his agency to the party making the pay- 
ment, there is of course no presumed consent or direction 
that he pay over, and payment to his principal will be no 
defenee. In such a case, having acted as a principal, he will 
not be permitted to défend on the ground that he was not the 
principal. Canal Bank v. Bank of Albany,. 1 Hillj 287, 293, 
294. 

This last case was followed in the case of Bank of Cow,' 
merce v. Union Bank, 3 N. Y. 230-237. This case, however, puts 
the liability on the équitable ground that "money paid by one 
party to another through mutual mistake of facts, in respect 
to which both were equally bound to inquire, may be recoT- 
ered back. " It was a case of money paid upon a forged in- 
dorsement to a collecting bank, which did not, so far as 
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appears in the case, disclose its character of agent. The 
court added : "The défendant» hère, as in that case — i. e., Canal 
Bank v. Bank of Alhany, — hâve obtained the money of the 
plaintiff without right, and on the exhibition of a forged title 
as genuine, the forgery being unknown to both parties. The 
défendants ought not, in conscience, to retain the money, be- 
cause it does not belong to them, and for the further reason 
that the défendants and the previous indorsers hâve each, on 
the same principle, their remedy over against the party to 
whom they respectively paid the money, until the vrong-doer 
is finally made to pay. If that party should be irresponsi- 
ble, or if he cannot be found, the loss onght to fall on the 
party who without due caution took the bill from him." 

The principle thus stated is, perhaps, broad enough to 
charge with liability even an agent who bas disclosed his 
agency; but the question was not directly raised, and can 
hardly be thought to bave been with in the considération of 
the court, especially as the opinion in the case referred to as 
eettling the principle expressly distinguished the case of an 
agent who disclosed his agency from the case then before 
the court. 

The case of The Kingston Bank v. Ettinge, 40 N. T. 391-400, 
cites thèse cases m support of the gênerai proposition that 
the fact that the party receiving the money was an agent, 
who had paid over to his principal, would be no defenee. It 
does not advert to the distinction between an agent whose 
agency is disclosed to the party paying, and one who acts as 
himself a principal. Nor was the case before the court one 
of agency. 

In the same case the court cites and relies on Rheel v. 
Hicks, 25 N. Y. 289, where it was held that money paid to a 
public of&cer in compromise of a claim against the plaintiff, 
as the putative father of an alleged unborn bastard child, 
could be recovered back upon proof that the woman was not 
in fact pregnant, although the défendant had paid it over to 
the county. That seems to hâve been the case of money iUe- 
gally exacted by a public offieer, and therefore within some of 
the cases first above cited ; not a case in wbich the party re- 
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ceiving is entitled to maie this defence. Whether, however, 
thèse authorities hâve impaired to any estent, or in référence 
to a particular state of facts, the gênerai rule that an agent, 
known and treated with as such, cannot be compelled to pay 
baek money received by him under a mutual mistake of fact 
and paid over to his principal, and if 80 whether the présent 
case cornes within them, it is unnecessary to détermine, in view 
of the conclusion which I hâve reached in respect to the powera 
of the assistant treasurer, and the liability of the défendant 
by reason of his having received this money from that officer. 

In the case of Cooke v. U. S. 91 U. S. 389, the question of 
the power of the assistant treasurer to bind the United States, 
in the mattér of adjusting and paying claims against the gov- 
«rnment, was considered, and it was held that the secretary 
of the treasury alone has power to represent and bind the 
govemment in his department in this respect ; that the pow- 
ers of the assistant treasurers are limited and fixed by public 
laws, of which ail persons must take notice. This case was 
not cited upon the trial of the présent action. It was assumed, 
upon the trial, that the assistant treasurer at New York had 
authority to represent the govemment in the rédemption of 
this bond. It was upon this assumption that the ruling was 
made that it was incumbent on the plaintifif to show that 
the assistant treasurer gave notice to the défendant that he 
received the bond subject to examination and acceptance at 
Washington, in order that the plaintif might hâve the benefit 
of that notice. 

But it was held, in the case of Cooke v. U. S., that ail tha 
acts of the assistant treasurer in paying the debts of the 
United States are so subject to the approval of the secretary 
as matter of law. The question of actual notice was therefora 
wholly immaterial. Upon the same assumption it was ruled 
that if, without such notice, the défendant had paid over the 
money to his principal, it would shield him from liability ;. the 
theory of the charge being that in respect to this transaction 
the assistant treasurer was, in légal effect, the United States, 
and could bind the govemment by recognizing and treating 
with the défendant as the agent of another; and that, if he 
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did so, thè plaintiff, thTough him, consented to receîve tlie 
money from the défendant as an agent, and consented to Ma 
paying it over to his principal, and therefore must look to the 
principal and not to the agent for repayment. In view of 
this décision of the suprême court of the United States both 
of thèse rulings were erroneous. The assistant treasurer had 
no power to bind the United States by paying the money to 
the défendant, nor to consent that the défendant pay it over 
to any other person. If the seeretary did not approve his 
act it could never hâve any validity whatever, and does not 
stand in the way of the plaintiff's recovering the money. 

For thèse errors the plaintiff is entitled to hâve the gênerai 
verdict in favor of the défendant set aside; and upon the 
spécial verdict, that the name of the former owner of the bond 
■was a forgery, the plaintiff is entitled to hâve Judgment. 
The finding of this fact left no issue to be tried under the 
pleadings. The receipt of the money is admitted in the an- 
swer. The spécial matter set up in the answer — the payment 
of the money immediately after its receipt to Borne, for 
whom défendant acted as attorney — eonstitutes no defence, 
because the plaintiff, upon the facts stated in the answer, 
never, by any public officer authorized to do so, paid the 
money to him as an agent. On the contrary, the officer al- 
leged to hâve paid it, the assistant treasurer, had no author- 
ity on behalf of the government to consent that the défend- 
ant pay it to his principal. 

"Where a spécial verdict is inconsistent with a gênerai ver- 
dict the former controls the latter and the court must render 
judgment accordingly. " N. Y. Code of Civil Procédure, § 
1188; Fraschicris v. Henriques, 6 Abb. Pr. (N. S.) 251, 263. 

There was no évidence of any régulation by the seeretary 
of the treasury conferring upon the assistant treasurer the 
power tp redeem this bond, or to receive it for rédemption, 
otherwise than subject to examination and acceptanee at 
Washington; nor is any such régulation averred in the an- 
swer. No point is made in the answer, nor was there any 
«vidence, that there was any such delay in the examination 
of the bond at Washington that the défendant thereby lost 
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any rights of recovery over against any other party. Nor 
do I perceive how such a point could be made by an agent 
who pays over immediately, as in the answer it is admitted 
that the défendant did, without waiting for the resuit of the 
examination. 

The point made, that knowledge on the part of the défendant 
that the bond was received subject to examination and accept- 
ance at Washington is not équivalent to notice not to pay 
over, and does not affect the défendant, is untenable, because, 
as held above, the assistant treasurer had no authority, even 
thus provisionally, to recognize and treat with the défendant 
as an agent of another, except subject to the examination and 
approval of the secretary ; and the secretary, having disap- 
proved and disaffirmed his action in the promises, the défend- 
ant can bave no benefit therefrom. 

Verdict in favor of the défendant set aside, and judgment 
for the plaintif in the spécial verdict. 



McAbthub and others v. Allen and others.* 

{Cireuit Court, 8. D. Ohio. July, 1880.) 

1. 'WiLT-s— Ohio 8t. Feb. 18, 1831.— The twentieth section of the act of 
February 18, 1831, (3 Ghase's Ohio St. 1788,) provides: "That if any 
person interested shal], within two years after probate had, appear, 
and by bill in chancery contest the validity of the will, an issue shall ba 
made up, whether the writing produced be the last will of the testa- 
tor or testatrix or not, which shall be tried by a jury, whose verdict 
ghall be final between the parties, as in other cases," etc. 

a. Prockeding to Set AsroB Will — In Beil— A proceeding to 
set aside a will, under this statute, is a proceeding in rem. 

b. Samb — ^Partibb. — ^In such a proceeding every one interested may 
become a party to the record, but there are, strictly speaking, no 
parties. The rights of the parties are not determined. The légal 
status of the will — whether the instrument is the last will of the tes- 
tator — is the only question in issuo. 

•Reported by Messrs. Florlea Glauque and J. O. Harper, of the Oindn». 
nati Bar. 
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e. Same — BxBCUTORB. — It is not necessary that the executors shouM 
\>e made parties. Their title to the qualifled fee theyhold in trust 
for the purposes of the will was held by them virtute officii, and upon 
the acceptance of their résignations their title became ipto facto di- 
Tested and passed to the heirs at law; and this although the will pro- 
vided that in case of their refusai, death, or résignation, the court 
should flU the vacancy. 

d. Same — Estoppel bt Record. — Ail persons concerned, whether 
formally before the court as parties or not, are alike concluded by the 
verdict. 

«. Same — Same — Ukbohn Devisees. — Devisees under the will not 
then in esse, and of course not parties, are barred as conclusively by 
such a proceeding as those ■who are living. 

/. Samk— Bona Fidb Pukchaskbs. — As to the rights of bona fldt 
purchasers without notice of any inflrmity in such proceeding, qiuBre, 

2. CoiiTjATBBALLT Impbaching Dbcbeb Sbttinq Abide Will. — A decre» 
setting aside a will cannot be impeached collaterally. It must be as- 
sailed, if at ail, in a proceeding had directly for that purpose. 
Qreignon's Lessee v. Aator, 2 How. 319, followed. 

In Equity. Final hearing. 

The facts appear in the opinion. 

King, Thomp<son é Maxwell and Matthews, Ramsey & Mat- 
thews, for complainants. 

Harrison, Olds é Marsh, H. F. Page, John W. Herron and 
McClintick é Smith, for respondents. 

SwAYNB, C. J. This bill was formerly before us on de- 
murrer.* We then expressed our views as to the will to which 
it relates, under the laws of Ohio, with respect to the subject of 
perpetuities. The demurrer was overruled. The case is now 
before us upon the merits. A brief résume of the facts dis- 
closed in the record is necessary to render intelligible what 
we shall hâve occasion to say in regard to the controversy in 
this aspect. 

Govemor Duncan McArthur died on the twelfth of May, 
1839. He left a will, which was duly admitted to probate on 
the sixteenth of that month. By the will his wife, Mary 
McArthur, was appointed his executrix, and William Key 
Bond and Presley Morris his executors. The will provided 
that if either refused to act, or died or resigned, the court of 

*June, 1S78. i?ee 3 Cincinnati Law Bulletin, 471. 
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common pleas should fill the vacancy, etc. The powers and 
duties of the executors are so familiar to those oonoemed that 
it is unnecessary hère specifically to enumerate them. It ia 
Bufficient to say that the landa of the testator in Eoss anâ 
Piekaway counties, constituting the bulk of the estate, were 
devised to the executors for the time being, with directions to 
coUect and apply the rents as provided, until his children 
should ail be dead, and the youngest grandchild should havei 
attained to the âge of 21 years. The lands in question wero 
thereupon to be conveyed to his then living grandchildren i» 
equal shares per capita; but if any grandchild should hav» 
died, leaving children, the share of such grandchild was to gOi 
to his or her children per stirpes. The final provision of the^ 
will on this subject is as foUows : 

"And in such final distribution of my lands it is my di- 
rection that deeds of partition shall be made to and in the 
name of those who shall be thus entitled thereto, and in th© 
name and for the use of no other person whatsoever, which 
deeds shall be executed by my executors for the time being; and 
to enable my executors the more effectually to exécute the 
powers and duties by this will devolved upon them, and to 
protect my said children and grandchildren against fraud and 
imposition, I hereby devise to my said executors, and the 
Buccessors of them, ail my said lands so directed to be leased^ 
and finally divided as above, and to their heirs, in trust, for 
the uses and purposes and objects expressed in this my will, 
and the performance of which is herein above directed and- 
prescribed, to hâve and to hold the title thereof till such final 
division and partition thereof, and no longer." 

Several things are to be observed at this point. The care- 
ful hand that drew the will used words of inheritance in de- 
fining the estate of the executors. The estate was no larger 
than the purposes of the trust required. The oontroUing; 
idea was to prevent the dévolution of the title and its vesting" 
in the devisees until they received it by the exécution of the 
deeds of partition at the appointed time. If one of the grand- 
children died before that time, though over 21 years of ags, 
he could not devise his interest in the real estate; and if be 
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left no children ît would not pass according to the law of 
inheritanoe of the state, but was to go to ail the other grand- 
children per capita. 

The estate of the executors was, therefore, as heretofore 
held in this case, a qualified fee. There was no contingent 
remainder, because the estate was not shaped with that view. 
There was, we think, clearly an executory devise. Such was 
the manifest intent of the testator. Where that is clear it is 
eonclusive, unless contrary to some fixed rule of law or to 
public policy. Its breath sweeps away, as if they were cob- 
webs, ail technical rules, if any there be, which militate 
against it. The point is not material, however, in the case 
as now before us, and we forbear to pursue it further. De- 
vises in trust of certain other specified lands and lots were 
made to Samuel P. Yinton and Sampson Mason. They ara 
not involved in this controversy, and need not, therefore, be 
more particularly adverted to. There were also small be- 
quests to several parties not neeessary to be named. 

On the eighth of July, 1839, Allen 0. MoArthur, one of 
the sons of the testator, filed a bill in the court of common 
pleas of Eoss county to set aside the will, upon the ground, 
among others, that the testator, Duncan McArthur, at the 
time of making the will, was of unsound mind and had not 
the requisite testamentary capacity. Ail those in anywisa 
interested in the will, then living, were made parties and duly 
served with process. Guardians aA. litem were appointed for 
the infant défendants. The guardians accepted and answered 
for their wards. Mrs. Effie Coons, who had been appointed 
executrix upon the decease of her mother, resigned, and her 
résignation was accepted, after the bill was filed. She gave 
as the reason for her résignation that the will required the 
three executors provided for to act jointly, and that persons 
could not be found who would accept the trust and give the 
requisite bond. Bond and Morris, the executors, had resigned, 
and their résignations had been accepted, before the bill was 
filed. Hence there were no executors before the court as par- 
ties to the bill. 

Mason and Vinton answered, setting forth that they had 
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never accepted the trusts conferred upon them by the will, 
and declined to act. 

The court ordered an issue to be made up touching th« 
validity of the will. This was done, and it was submitted to a 
jury. The jury found against the will, and the court entered 
a decree accordingly. The decree gave the infant défendants 
untn they should respectively attain to the âge of 21 years 
and 6 months thereafter, and to the/e?nê covert défendants 
respectively until they should become discovert and six 
months thereafter, to show cause against it. The proceed- 
ings were conducted in ail respects witb remarkable care and 
regularity. 

This bill was filed by the chUdren of Allen C. McArthur, 
who was the oomplainant in the bill to set the will aside. 
They were ail born af ter that event. The husbands of suoh 
of them as are covert are also joined as complainants. 

The bill is whoUy silent as to the decree setting the will 
aside. It allèges that the complainant, Allen C. McArthur, 
is the last born of the grandchildren, and that he arrived at 
the âge of 21 on the fourth day of March, 1875, and that the 
children of the testator are ail dead. It allèges further that, 
upon the death of the testator, bis children ignored the will 
and the rights of the grandchildren under it, and proceeded 
to appropriate to themselves ail the lands in question by a 
proceeding in partition in the court of common pleas of Koss 
county. The prayer of the bUl is that the défendants be 
required to account for the rents and profits of the lands; 
that it be decreed they hold their respective titles in trust for 
the grand and great grandchildren of the testator, according 
to the provisions of the will; that partition be made among 
those parties according to their several rights, and for gênerai 
relief. 

The défendants are very numerous. Eight of them are 
grandchildren, and four of them are great grandchildren, of 
the testator. The others are holders, by purchase, of the 
différent portions of the premises described in the bill. 

None of those to whom the right was reserved in the 
â»cree to corne in thereafter and imp«ach it, ever availed 
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themselves of that privilège. Thefeme coverts, who were par- 
ties, are ail dead, and tlie infants are barred by lap&e of 
time. 

The défendants rely upon two defences: First, the va- 
lidity of the proceeding touching the will; second, the pur- 
chasers insist, also, that they are such bona Jide, without 
notice of any infirmity in that proceeding, 

The eomplainants take two objections to the record of the 
■will case. One is that it cannot affect after-born grand- 
children. The other is that the proceeding is fatally détect- 
ive, hy reason of the omission of executors as parties. This 
brings us to the heart of the controversy between the parties. 
We think neither of the points taken by the eomplainants is 
tenable, The twentieth section of the aet of February 18, 
1831, (3 Chase 's St. 1788,)underwhich the will was set aside, 
is as follows : "That if any person interested shall, within 
two years after probate had, appear, and, by bill in chancery, 
contest the validity of the will, an issue shall be made up, 
whether the writing produced be the last will of the testator or 
testatrix or not, which shall be tried by a jury, whose ver- 
dict shall be final between the parties, saving to the court the 
power of granting a new trial, as in other casea; but if no 
person appear in that time the probate shall be forever bind- 
ing; saving also to infants, married women, and persons ab- 
sent from the state, or of insane mind, or in captivity, the 
Hke period after the removingof their respective disabUities." 

The requirement that the proceeding shall be instituted 
"within two years after probate had" is imperative and un- 
qualiiied, except by the savings specified. It is also declared 
that the verdict "shall be final between the parties," subject 
to the limitations expressed, which hâve no application hère. 
It is clearly implied that those not then in esse, and who 
hence cannot be parties, are barred and concluded as eJïectu- 
ally as those who are living. What is expressed and what is 
implied in a statute are alike parts of it. U. S. v. Babblt, 1 
Black, 55-61. 

There is no saving as to after-born children, and we can- 
not recognize their right to interfère, as they are seeking to 
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do in this case, without interpolating into the statute what it 
does not eontain. If the result be not as we hâve suggested, 
cases may be readily imagined where tbere might be succes- 
sive births through many years, and each child wh«n bom 
would bave a rigbt to renew the litigation touching the valid- 
ity of the decree annulling a will. This would be an intolér- 
able evil. It oannot be supposed the législature intended 
such a solecism. In this case, aecording to the theory of the 
biU, the right of the youngest complainant accrued more 
than 35 years after the will was set aside. Such a con- 
struction of the statute -would open Pandora's box, without ». 
single good amid the thronging evils that would corne forth 
from it. 

"There are, strictly speaking, no parties" in such cases. 
Jlunyon v. Price, 16 Ohio St. 1-6. Every one interested, if 
he choose to do so, may make himself a party to the record. 
Nothing is in question but the légal statm of the will. That 
instrument is the res of the controversy, and in the absence 
of fraud ail persons concerned, whether formally before the 
court as parties or not, are neoessarily alike concluded by 
the verdict. 

"Substantially this is a proceeding în rem, and the court 
cannot take jurisdiction of the subjeot-matter by fractions. 
The will is indivisible, and the verdict of a jury establishes it 
as a whole or wholly sets it aside. To save the right of action 
to one is, therefore, neoessarily to save it to ail. The case 
belongs to that class of actions where the law is .compelled 
either to hold the rights of ail parties to be saved or ail to be 
barred." Bradford v. AnCb-ews, 20 Ohio St. 208-219. 

The judgment of the probate court touching a will is, until 
reversed, conclusive upon ail collatéral issues. Brown v. Bur- 
dick, 25 Ohio St. 260-266. 

"The rights of necessity form a part of our law." Respub- 
lica V. Sparhawk, 1 Dali. 383. 

That those who are formai parties and those who are not 
are alike bound by the decree is conclusively shown by the 
well-considered cases of Singleton v. Singleton, 8 B. Monroe, 
340; Hunt v. Acre, 28 Ala. 680; Scott v. Calvit, 8 How. 
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(Miss.) 148; Jacdhs v. Pulliam, S J. J. Marshall, 200; Hodges 
T. Bauchman, 8 Yerg. 186; Wells' WUl, 5 Littell, 273. 
Thèse références are sufficient for the purposes of this 
opinion. 

It is a settled rule of law that where there are contingent 
limitations and executory devises to persons not in being, a 
Buit may prooeed against those in being holding the prior 
estate, and that a judgraent or decree against the latter binds 
the former in ail respects as if they were in esse and parties 
to the suit. Bspecially is this so when the former are before 
^he court by représentation — that is, where the rights and 
interests which those not in esse would hâve if then in esse are 
the same -with those of parties in being and before the court. 
Gifford V. Hort, 1 Sch. & Lef. 408 ; Story's Eq. PI. §§ 145, 
792; Mead v. Mitchell, 17 N. Y. 210; Bayl&r't Lessee v, 
Dejarnette, 13 Gratt. 152; FaUcner v. Davis, 18 Gratt. 651; 
Powell V. Wright, 7 Beav. 444-449 ; LorriUard v. Costar, 6 
Paige, 172 ; Pahner v. Flower, 1 Moaks, 664 ; Bossuet v. Moxon, 
13 Moaks, 716; WiUs v. Slade, 6 Yesey, 498; Lhyd v. Johns, 
9 Vesey, 37-53. 

The rule springs from necessity. It involves the welfare 
of society, and rests on a solid foundation of reason and jus- 
tice.- If it were otherwise the long delay attending the set- 
tlement of rights of property in such cases would always be 
attended with inconvenienoe, and, not unfrequently, would 
bring in its train ruinons conséquences. 

Nor was it necessary executors should be parties. There 
was nothing for them to do. It was no part of their duty to 
interfère in the litigation. If they had done so they would 
hâve been entitled to no compensation for themselves or 
their counsel. Andrews' Ex'rs v. His Adm'r, 7 Ohio St. 143. 

When an executor bas not qualified he need not be made 
a party. 2 Dan'I, Ch. Pr. 252. 

It is a gênerai rule that no one need be made a party 
against whom there can be no decree. Barb. on Parties, 
457. The law never requires a vain thing. 

Looking at the face of the will we are satisfied that the 
executors were intended to hold and did hold their title 
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virtute officiî. Steele v. Warthington, 2 Ohîo, 182; Gan- 
dolfo T. Walker, 15 Ohio St. 251; Perkins v. Moore, 16 Ala. 
9; McBurney v. Carson, 99 U. S. 567. 

Under the statuts of Ohio, wien the résignation of the ex- 
ecutors was accepted, their title became ipso facto divested 
and passed to the heirs at law. Pitcher's Adm'r y. Reese, 6 
Ohio, 419; Tiffany on Trusts, 535; Hill on Trustées, 225. 
Thus both the trust estate created by the wiU and the légal 
title, as respects the executors, were as completely before the 
court as if the original executors had been parties as such to 
the record. In the most technical view of the subject what 
more could be required? When the will fell the trust estate 
fell with it, vrhile the légal title remained where it was then 
vested. If the will had been sustained it would hâve been 
the duty of the court to appoint new executors. As that 
contingency did not arise such action was not necessary. 

The views we bave expressed render it unnecessary to con- 
sider the defence relied upon by some of the défendants — 
that they are honafide purcbasers. We will, however, say on 
that Bubject that if this were the turning point of the case it 
would receive our most careful considération, and if we over- 
ruled it it would be done only in obédience to an irrésistible 
légal necessity, if such should be found to exist. A stronger 
natural equity than that presented by thèse défendants can 
hardly be imagined. 

But our attention has been called by several of the eounsel 
for the défendants to another ground of objection to the bill, 
upon which we prefer mainly to rest our décision. It is that 
the deeree setting the will aside, cannot be attacked collater- 
ally, and that if it be assailed the assault must be made in 
a proceeding had directly for that purpose. Adjudications of 
the suprême court of the United States are numeroua and 
strong upon the subject. We will advert briefly to a few of 
them. 

In Voorhes v. The Bank of the V. S. 10 Pet. 449, there had 
been a sale of land under the foreign-attachment law of Ohio. 
The action was ejectment for the premises, the plaintiff claim- 
ing under the vendee. The objections to the sale are thus 

v.3,no.6— 21 
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snmmarized in the syllabus: "1. No affidavit, as reqtiîredby 
the statute, was found filed with tlie clerk; and the law pro- 
Tides that if this is not done the writ shall be quashed on mo- 
tion. 2. Three months' notice of the attachment is to be given 
in a newspaper, and fifteen days' notice is to be given by the 
auditors, -which did not appear to bave been done. 3. The 
défendant is to be called three times preceding judgment, and 
the defaults recorded. No record of this appeared to hâve 
been made. 4. Auditors are not to sell until twelve months, 
and it did not appear when the sale was made. 5. The re- 
turn of the sale shows a sale to Foster & Woodard, and a 
deed was made to Stanley, and no connection between them 
was shown in the record." 

The court acquired jurisdiction by the seizure of the land 
and the retum of the writ. AU beyoud that was merely 
error. The sale was sustained, when thus coUaterally drawn 
in question, and the plaintiff recovered. 

In the course of the opinion the court said : "If the prin- 
ciple once prevails that any proceeding of a court of compé- 
tent jurisdiction can be declared to be a nuUity by any court 
after a writ of error or appeal is barred by limitation, every 
county court or justice of the peace in the Union may exercise 
the same right, from which our own judgments or process would 
not be exempted. The only différence in this respect between 
this and any other court is that no court can revise our pro- 
ceedings, but that différence disappears after the time pre- 
scribed for a writ of error or appeal to revise those of an 
inferior court of the United States or of any state; they 
stand on the same footing. The errors of the court do not 
impair their validity : binding till reversed, any objection to 
their full effect must go to the authority under which they 
hâve been conducted." Id. 47é. The opinion in TAoTwpsow v. 
Tolmie, 2 Pet. 157, which involved a sale of land under an order 
of the orphans' court of the District of Columbia, is quoted 
from with approbation, to this effect: "The gênerai and 
well-settled rule of law is that when the proceedings are 
eollaterally drawn in question, and it appears on the face of 
them that the siibject-înatter was ivithin the juris(Uetion of the 
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court, they are voidable only. The errors and irregularities, if 
any exist, are to Le corrected by some direct proceeding, either 
before the same court to set them aside, or in an appellate 
court." Id. 477. 

In Cooper v. Reynolds, 10 Wall. 308-315, there had also been 
ù, sale under proceedings instituted by attachment. The same 
doctrines as in The Bank of the U. S. v, Voorhes were a£&nned 
by the suprême court. Mr. Justice Miller, speaking for the 
court, said : "It is of no avail to show that there are errors in 
the record unless they be such as prove that the court had no 
jurisdiction of the case, or that the judgment rendered was 
beyond its power. This principle bas been often held by 
this court, and by ail courts, and it takes rank as an axiom 
of the law." Id. 316. 

Grignon^s Lessee v. Astor, 2 How. 819, is even fuller and 
stronger on the subject we are considering than either of the 
other cases to which we hâve referred. That case involved a 
sale of real estate by an administrator. The court said : 

"At the trial numerous questions of évidence arose, and 
many instructions were asked of the court, to whose opinion 
the plaintiffs excepted, but we do not deem it necessary to 
notice them in détail, as, in our opinion, the whole merits of 
the controversy dépend on one single question: had the 
county court of Brown county jurisdiction of the subject on 
which they acted ? The power to hear and détermine a cause 
is jurisdiction. It is coram judice whenever a case is pre- 
sented which brings this power into action. • * * * If 
the law confers the power to render a judgment or decree, 
then the court has jurisdiction. * » • * But on a pro- 
ceeding to sell the real estate of an indebted estate there are 
no adversary parties. The proceeding is in rem — the adminis- 
trator représenta the land ; they are analogous to proceedings 
in the admiralty, where the only question of jurisdiction is 
the power of the court over the thing — the subject-matter 
before them — without regard to the persons who may hâve 
an interest in it. AU the world are parties. In the orphans' 
court, and in ail courts who hâve the power to sell the estâtes 
of intestates, their action opérâtes on the estate, not on the 
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heirs of the intestate, The purchaser claims, not their title, 
but one paramount. 11 S. & E. 426. The estate passes to 
him by opération of law. 11 S. & R. 428. The sale is a 
proceeding in rem, to which ail claiming under the intestate 
are parties, (11 S. & E. 429,) -which directs the title of the 
deceased. llS. &E. 430. » * * • A purchaser is not 
bound to look beyond the decree. If there is error in it of 
the most palpable kind — if the court which rendered it hâve, 
in the exercise of jurisdiction, disregarded, misconstrued, 
or disobeyed the plain provisions of the law, which gave them 
the power to hear and détermine the case before them — the 
title of a purchaser is as much proteeted as if the adjudica- 
tion would stand the test of a writ of error. So where an 
appeal is given but not taken in the time prescribed by law." 
Id. 338-340. 

The application and effect of the reasonings we hâve just 
quoted, with respect to the case in hand, are too obvious to 
require remark. Suoh is now the settled doctrine of the 
suprême court in such cases, Comstock v. Crawford, '6 Wall. 
396; McNitt v. Turner, 16 Wall. 352; and Mohr v. Manierre, 
decided at the last term and not yet reported. Authorities 
to the same effect, touching the point to which we are ad- 
dressing ourselves, might be multiplied without limit, but 
upon so plain a proposition nothing further in that way can 
be necessary. 

That a proceeding to set aside a wUl, under a statute like 
that of Ohio, hère in question, is a proceeding in rem, seems 
to be the voice of the universal jurisprudence of the eountry. 
Benoist v. Murrin, 48 Mo. 48 ; St. John's Lodge v. Callender, 
4 Iredell, 335-342; Nalle v. Fenwick, 4 Eand. 685-588; 
Woodruff V. Taylor, 20 Vt. 65-73 ; Fry v. Taylm; 1 Head, 
594-595; Crippen v. Dexter, 13 Gray, 330-332. 

Upon the whole case, we are of opinion that the bill must 
be dismissed, and it is dismissed accordingly. 
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Sbamans V. The Northwestbbn Motoal Life Instjeanob Co. 

{Circuit Court, D. Minnesotti. August 4, 1880.) 

1. LiFB Insurance — Fobfeitube — New Agent. — A life insurance policy, 

containing a provision that tlie same should "cease and détermine" 
if the premium shoiild not be paid when due, is not forfeited by the 
failure to pay sucli premium on tlie day it is due, where tlie company 
neglected to inform the assured of a change in the agent authorized 
to receive the same after they had adopted a rule to give such notice 
in ail cases, and the assured tendered the premium in due season to 
the former agent of the company, and was unable to find the new 
agent after reasonable inquiry. 

2. Bame — Same — Reasonable Time. — In such case the assured was en- 

titled to a reasonable tim& before a forf eiture could be declared. 

3. Same — Same — Same. — The failure to pay such premium for 60 days 

after it was due was not, under such circumstances, an unreasonable 
time, where the company had waived the time of payment in the 
previous year, and it did not appear at what time, if ever, the assured 
was informed of the place of payment. 

Charles J. Bartleson, for plaintiff. 

Geo. L. é Charles E. Otis, for défendant. 

McCeaey, C. J. This is an action upon a policy of insur- 
ance upon the life of one Albert P. Beamans, dated April 2é, 
1874, for $1,000. 

At the December term, 1879^, there was a trial by jury and 
a spécial verdict, upon which judgment was rendered for the 
plaintiff for the sum of $6.09 only, that being a dividend due 
the insured at the time of his death. The court held that 
the plaintiff could not recover on the policy because the same 
had been forfeited by the non-paymeut of the premium which 
matured April 24, 1877. The policy provides that if the 
premiums shall not be paid when due the policy "shall cease 
and détermine." 

A motion for a new trial was made by the plaintiff upon 
the ground that the judgment was not warranted by the évi- 
dence, and was contrary to law, and also on the ground of 
newly-discovered évidence. The court, while doubting the 
sufficiency of the newly-disoovered évidence to change the 
resuit, sustained the motion and granted a new trial, with a 
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view especially to a further considération of certain questions 
of law arising in the case. The case is now submitted to the 
conrt (the parties having waived a jury) upon the spécial ver- 
dict and the newly-disoovered évidence subsequently taken. 
It is conceded that the premium which became due on the 
fourteenth of April, 1877, was not, in fact, paid, and that 
unless plaintif has shovra a waiver of payment, or that the 
non-payment resulted from the fault of défendant, the policy 
Bued on is forfeited. The facts relied upon by plaintiff to 
excuse the non-payment of this premium, as they appear 
from the spécial verdict and the testimony since taken, are as 
f ollows : 

First. The premium due April 14, 1876, was paid without 
objection after maturity, as herein\fter stated. With this 
exception, ail the premiums were paid as they matured prior 
to April, 1877. 

The defendant's agents always notified assured in advance 
of the time vi^hen the premium would become due, and in 
said notice stated the amount of cash dividend which came 
due to the assured at the maturity of the premium. 

Second. The assured, having moved to Minneapolis, was 
informed in 1876, before the premium was due, that he could 
pay the same at the Hennepin County Savings Bank, which 
he did on the fourteenth day of April, 1876, nearly one month 
after the same was due, which payment was received by the 
agent of défendant without objection. 

Th'ird. The Hennepin County Savings Bank, early in 
March, 1877, ceased to be the defendant's agent to collect 
eaid premiums, and no notice was given the assured of that 
fact, or that any other agent had been appointed. 

Fourth. In March, 1877, the défendant notified the assured 
that the premium on the policy would fall due April 24, 1877, 
and that a cash dividend of $6.09 would be due him at that 
time, which he could apply on the premium, and after deduct- 
ing this amount pay the balance; but no notice was given 
the assured of any agent to whom the premium could be paid 
in Minneapolis, and from whom a renewal receipt could be 
obtained. The notice did, however, require payment to be 
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made "at the office of the agent of the company in Minneap- 
olis, Minnesota." 

Fifth. That the First National Bank of Minneapolis imme- 
diately succeeded to the agenoy of the Hennepin County Sav- 
ings Bank for the collection of premiums for the défendant 
company, and was anthorized to collect the premium due 
April 24, 1877, and was the only agent at that place. The 
plaintiff had no actual notice of the agency of said bank. 
The défendant had a state agent at St. Paul. 

Sixth. That plaintiff and insured -were informed by William 
B. Mason, agent of défendant at Minneapolis, shortly before 
the premium of 1876 became due, that it was not material 
that the same should be paid when due, but that it might be 
paid at any time within several months thereafter without 
préjudice to their rights. 

Seventh. Silas A. Seamans, father of the assured, testifies 
that, at the request of the assured, he went to Minneapolis 
to pay the premium due April 24, 1877. He-cannot fix the 
exact date, but says that it was not after the maturity of the 
premium. He went to the Hennepin County Savings Bank, 
where payment had been made the year before, and offered 
to pay the amount, but was informed that that was not the 
place to pay it, and that he would probably hâve to go to St. 
Paul. Although he made inquiry of several persons besides 
the bank officers, with whom he conversed, he failed to find 
the agency in Minneapolis, and was not informed that the 
First National Bank of Minneapolis was the agent. 

Eighth. The assured was killed June 23, 1877, by a boiler 
explosion on Lake Minnetonka, Minnesota, and the premium 
due AprU 2é, 1877, was not paid or tendered éither before 
or after his death. 

Upon thèse facts should the court déclare and enforce a 
forfaiture of the policy on account of the non-payment of the 
dividend due April 24, 1877? 

In Insurance Go. v. Eggleston, 96 U. S. 572, Mr. Justice 
Bradley, in delivering the opinion of the suprême court, said : 

"We bave recently, in the case of Insurance Go. v. Norton, 
{supra, 234,) shown that forfeitures are not favored in the 



823 FEDEBÂL BSPOBTEB. 

law, and that courts are always prompt to seize hold of any 
circumstances that indicate an élection to waive a forfaiture, 
or an agreement to do so on -which the party lias relied and 
acted. Any agreement, déclaration, or course of action on the 
part of an insurance company which leads a party insured 
honestly to believe that by conforming thereto a forfeiture of 
his policy will not be incurred, foUowed by due conformity on 
his part, will and ought to estop the company from insisting 
upon the forfeiture, although it might be claimed under the 
express letter of the contract." And it was, aocordingly, in 
that case held that where an insurance company had been in 
the habit of notifying the assured of the time when and place 
where premiums were to be paid, he had reasonable cause to 
expeet and rely on receiving such notice, and that the com- 
pany was estopped from setting up that the policy was for- 
feited by the non-payment of a premium of which no such 
notice was given. In the présent case it appears that in 1876 
the company notified the assured that the Hennepin County 
Savings Bank, at Minneapolis, was its agent, to whom premi- 
ums should be paid. In March, 1877, the défendant ap- 
pointed a new agent at Minneapolis, and when notices were, 
in that month, sent out to policy holders, the company 
adopted a rule to send a circular with each notice, informing 
the assured of the place where and the agent to whom pay- 
ment should be made^ The jury find that this circular was 
not sent to Seamans. He did not, therefore, know of the 
change of the agency, and naturally supposed he was to pay 
to the party to whom he had paid the year before. He sent 
his money in due time to that party. He did not send it to 
St. Paul, at which place he was informed there was an agent, 
because he had been notified that he must pay to the agent 
at Minneapolis. That the company understood it to be their 
duty to inform him of the change of the agency, is clear from 
the fact that they adopted a rule to do this in ail cases, and 
omitted it in his case by oversight. 

Under the circumstanc«s, I do not think the assured was 
bound to hunt for an agent in the city of Minneapolis to 
whom he could make payment. If he was bound to make, 
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reasonable inquiry, I think the évidence shows that, through 
his agent, he did so. ïhe agent he sent to Minneapolis to 
pay the premium swears that he made considérable inquiry, 
and names several persons to whom he appliéd for the name 
and location of an agent to whom payment could be made. 

It is very clear to my mind that if the défendant hàd sent 
to the assured the cireular notice of the change of agency 
which it sent to other policy holders, and which it intended 
to send to him, he would hâve sent his money to the proper 
place, and would bave paid his premium in due time. It 
was, therefore,.the fault of the défendant that the premium 
was not paid, This is not a case of indifférence or wilful 
neglect on the part of the assured. He was not only willing, 
but anxious to keep his contract.. He raised the money in 
time and sent it to Minneapolis for the purpose of making 
payment. The person sent was unable to find the new agent, 
of whose appointment, name, and place of business both he 
and the assured were ignorant. He was, therefore, excused 
from making payment on the day the premium was due. It 
is said, however, that he continued to neglect payment until 
the day of his death, about 60 days after the maturity of the 
premium. If he was excused from making payment on the 
day of maturity by the facts and circumstances stated, theu 
he was entitled to a reasonable time before a forfeiture could 
be declared. In considering what time would be reasonable, 
we are to bear in mind that the company had, in fact, waived 
the time of payment the previous year. The jury find that 
in 1876 the agent of the défendant at Minneapolis informed 
the assured that a delay of a month or two would not work a 
forfeiture, and the assured accordingly paid his premium for 
that year nearly a month after it was due, without objection 
on the part of défendant or its agents. Again, it does not 
appear at what time, if ever, the assared was informed of the 
place of payment. 

Under thèse circumstances, I am of the opinion that a for- 
feiture cannot be declared on account of the delay in making 
payment of the dividend, the assured having been excused 
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from mating suoh payment at maturity by the fault of de- 
fendant. 

Tke following authorities show the reluctance of courts to 
enforce forfeitures in tbis class of cases, and support the gên- 
erai views I hâve expressed: Insurance Co. v. Wolff, 95 U^ 
S. 326; Insv/rance Co. T. Eggleston, 96 U. S. 572; Insurance 
Co. T. Norton, là. 234; Insurance Co, v. Pierce, 75 Dl. 426; 
Thompson v. Insurance Co. 52 Mo. 469 ; Mayer v. Insurance 
Co. 38 lowa, 304 ; Insurance Co. v. Warner, 80 111. 410 ; Insv/r- 
ance Co. V. Robertson, 59 111. 123. 

Judgment for plaintif for amount of the policy and interest. 



BuBiiS and others v. Hydb and others, 

(Circuit Court, D. Minnesota. , 1880. ) 

I. ReuotaI' — ACT o» Mahch 8, 1875, S 2. — In order that a suit may bc 
removed by eitlier party, under section 2 of the act of March 3, 1875, 
ail the persons forming the party on one sida of the controveray must 
be citizens of states différent from tbose of which the other party ai« 
citizens. 

Motion to Eemand. 

Gordon E. Cole, for plaintiffs. 

Charles W. Bunn, for défendants. 

Nelson, D. J. A motion is made to remand thîs suit, which 
îs removed from the state court on the pétition of ail the 
défendants, under the provisions of the second section of the 
act of March 3, 1876. The following is the clause under 
which the suit was removed : 

"That anysuit of a civil nature, at law or in equity,now pend- 
ing * * * ia any state court, where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of $500, • • * 
in which there shall be a controversy between citizens of 
différent states, • * * either party may remove said 
suit into the circuit coui-t of the United States for the propei 
district." 
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The suît was brought by the plaintiffs, a firm doîng busi- 
ness in, and citizens of, the state of Minnesota, against 
seven défendants, three of them citizens of the state of Wis- 
consin, two citizens of the state of lowa, and one Henry 
Eowell, a citizen of Minnesota. The citizenship of one de- 
fendant, Hunting, is not given in the pétition, but it appears 
by an affidavit in the record that he is not a citizen of the 
state of Minnesota. 

The plaintiffs seek to recover an alleged indebtedness due 
from the défendants jointly as copartners. To sustain this 
cause they must prove a partnership between ail the défend- 
ants, whieh is denied by those not citizens of the same state 
with the plaintiffs, and also by Eowell, the def^ndsjat who is 
a citizen of the same state. 

Eowell is not a nominal party to this suit, and, being a 
citizen of the same state with the plaintiffs, the controversy 
about which the suit was instituted in the state court is not 
between citizens of one or more states on one side, and citi- 
zens of other states on the other side. 

In order that a suit may be removed by either party, under 
the provision of section 2, in the aet of 1875, above quoted, 
ail the persons forming the party on one side of the contro- 
versy must be citizens of states différent from those of which 
the other party are citizens. 

In other words, as I understand the act of 1875, the 
change made by the clause is that the parties to the contro- 
versy, without référence to their position in the pléadings as 
plaintiffs or défendants, may be arranged on opposite sides ; 
and if on one side each individual is a citizen of a différent 
state from those of which the individuals on the other side 
are citizens, then the suit may be removed. Such is not the 
case hère. See Burke v. Flood, 1 Fed. Eep. 541 ; Myer r. 
Delaware E. B. Construction Ce, October term 1879, U. S. 
Sup. et., 12 Chicago Leg. News, 135. 

It is not necessary to consider the other point raised on 
the argument. 

Motion granted. 
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Leggett and others ». ColE. 

(Circuit Court, D. Minnesota. , 1880.) 

1. Gen. St. of Minnesota, (1878,) c. 75, § 2— Equitt Docket.-^A suit 
brought under the statutes of Minnesota (Gen. St. 1878, c. 75, § 2), 
by a party in possession of real property, to settle an adverse 
elaim, belongs on the equity docket. 
Meighen v. Strong, 16 Minn. 177, foUowed. 

Motion to transfer suit to equity docket. 

Henry J. Horn, for plaintifîa. 

Albert L. Levi, for défendant. 

Nelson, D. J. This case belongs on the equity docket. 
The statute permitting a party in possession of real property 
to bring a suit to settle an adverse claim reads as follows: 
"An action may be brought by any person in possession, by 
himself or his tenant, of real property, against any person 
•vrho claims an estate or interest therein, or lien upon the 
same, adverse to him, for the purpose of determining such 
adverse claim, estate, lien, or interest ; and any person hav- 
ing or claiming titleto vacant or unoccupied real estate may 
bring an action against any person claiming an estate or 
interest therein adverse to him, for the purpose of determin- 
ing such adverse claim, and the rights of the parties respect- 
ively." Gen. St. of Minn. (1878) c. 75, § 2. This statute 
enlarges the class of cases in which equity affords relief in 
quieting title and possession of real estate. 

It was necessary, previous to the enactment of this statute, 
that the right of the party in possession should be established 
by repeated judgments in his favor, in actions at law against 
him, before he could maintain a suit. This statute confers 
upon the possessor of real property a new right which enables 
him, without delay, to draw. to himself outstanding inferior 
titles ; and the facts are not to be tried by a jury unless tha 
court orders an issue, or the parties consent to such trial. 
Buch was the opinion of the suprême court of the state, 
Meighen v. Strong, 6 Minn. 177-182. 

The suit will be transferred to the equity calendar. 
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PliIMPTCai ». WlNSLOW^ 
[Gvreuit Court, D. Massachusetts. July 31, 1880. j 

1, Patent No. 55,901 — Imphovements m Paklob Bkates — Pbiob 

Patent. — Patent Ko. 55,901, granted James L. Plimpton for im- 
provements in parler skates, is not rendered void by a prier patent for 
parler skates containing tlie same underlying principle, where th6 
différences in construction appeared on inspection, and on évidence 
as te the state of the art, to be patentable improvements. 

2. Same — Same — Infeingbment — iNJtmcTiON.— A preliminary injunc- 

tion will be îssued to restrain the infringement ef such patent, 
although the original patent has expired and such subséquent patent 
bas never been sustained on final hearing, where it clearly appears 
that tliat patent has been intentionally infringed under a patent pro- 
cured fer the purpese, where the remedy is important to the plaintifE, 
and no reason is shown, arising out of the situation of the défendant, 
why the injunction should not be granted. 

In Equity. Motion for injunction, pendente lite. 

Thomas W. Clarke, for complainant. 

John L, S. Roherts, for défendant. 

LowELL, G. J. The complainant, James L. Plimpton, 
obtained, in 1863, a patent for parler skates, or skates on 
roUers, -which is admittéd to be the first in time. and to hâve 
embodied a principle which is necess'ary to the successful 
opération of ail such skates. That patent has expired. The 
same inventer obtained, in 1866, the patent No. 55,901, now 
in suit, which, while it has the underlying principle of the 
patent of 1863, is maintained by the complainant to be a 
very great improvement upon the original structure^ — -so great 
as to hâve been neeessary to the successful practical use ot 
the invention. This patent has been once sustained in this 
country, though not on a final hearing. 

The complainant caused a patent to be taken out in Eng- 
land, which deseribed his skate of 1866 as the best form of 
embodying his invention, and which made a broad claim to 
the invention of skates with rollers which cramped or tumed 
80 as to enable the skater to make curved lines without rais- 
ing the rollers from the floor. This patent was repeatedly 
sustained in England, by verdict and deoree, against varions 
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forma of skates. The skatea were used in this country to a 
considérable extent, and not infringed. 

The patentée can no longer clàim the broad principle of 
bis invention of 1863, and the défendant insista that the 
judgments and decrees in England, and the acquiescence in 
this country, excepting in the single case above mentioned, 
must be understood to relate to the patent of 1863, and when 
that has expired the particular structure shown by the pat- 
ent of 1866 stands like a new invention, not acquiesced in, 
and not litigated. To some extent this argument is sound; 
but, it being shown by decrees and by acquiescence that 
Plimpton was the first inventer of the broad principle and 
mode of opération, there is not the slightest évidence to prove 
that he was not the first to make the particular application 
of 1866. Any defence which there might bave been to the 
latter, would probably hâve extended to the former, and there 
is testimony that Plimpton was the pioneer in both. 

The défendant, Winslow, was employed by the complainant 
to make the skates to a large extent, and was familiar with 
their construction. In January, 1880, he obtained a patent, 
in which he refers to the complainant's patent as valid, ai-d 
disclaims ail compétition with it, and claima a combination 
which, of course, is subordinate to the plaintiff's, and may 
or may not infringe it, tbough it is prima fade a patentable 
improvement upon it. He seems to hâve copied the plain- 
tiff's skate of 1866 in most particulars. The différence, 
which he emphasizes, is in the India-rubber spring, which he 
puts in a différent place, where it acts as a cushion between 
the foot and the working parts of the skate. In this respect 
he goes back to the original form of 1863, a^nd perhaps he is 
wise in doing so. 

It seems to me clear: (1.) That the complainant's patent 
of 1866 is not rendered void by his patent of 1863; the différ- 
ences in construction appear, on inspection, and on évidence 
as to the state of the art, to be patentable improvements. (2.) 
The défendant has borrowed most of the improvements of the 
patent of 1866, and infringes the first claim of that patent 
beyond any doubt. (3.) He infringed intentionally, hoping 
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to receîre a part of the profits of this business, trusting to his 
patent, and getting up his patent for the purpose, and is not 
entitled to any particnlar indulgence ; and no reason is shown, 
arising ont of any pecnliarities of his situation, why a pre- 
liminary injunction should not be granted against him ; and 
it is shown that the remedy is an important one to the plain- 
tiff. 
Injunction to issue. 



Fbatf and another v. Bosbkfsld and another* 
(Oireua Court, 8. D. New York. Jane 14, 1880.) 

1. Desigs Patent No. 7,914— Pbarl Buttoms Abbanabd bt Dozewb, 

ON Cards, m Thbbb Rows of Foub— Rbv. St. { 4929.— A design for 
a card of buttons, divided into spaces, covered with foil, by narrow 
banda, with a dozen of pearl buttons in lows of three by four to each 
tpace, is not a " new, usef ul and original shape or configuration of an 
article of manufacture," within the meaning of section 4929 of the 
Bevised Statutes, relating to the granting of patents. . 

2. Sakb — Samb — Invkntion. — Cards, for buttons, faced with f«il and 

divided into spaces by bands, were well known and in oonunon use 
prior to such design, and there was therefore nothlDg in thia arrange» 
ment rising to the lerel of inventire skilL 

In Equity. 

George C. Lay, Jr., for plaintîffs. 

Edmund Wetmore, for défendants. 

Whebleb, D. J. This suit is brought upon design patent 
No. 7,914, for a design for a card of buttons, divided into 
spaces, covered with foil, by narrow bands, with a dozen of 
pearl buttons in rows of three by four to each space. 

The statuts (Bev. St. § 4929) authorizes the grant of a 
patent to any person who, by his own industry, genius, efforts, 
and expense, has invented and produced any new and origi- 
nal design for a manufacture, bust, statue, alto-relievo, or 
bas-reUef; any new design for the printing of woolen, silk, 
«otton, 01 other fabrics; any new and original impressioii. 
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ornament, prînt, or picture to be printed, paînted, cast, or 
otherwise placed on or worked into any article of manufac- 
ture; or any new, useful, and original shape or configura- 
tion of any article of manufacture, the same not having been 
known or used by others before bis invention or production 
tbereof. 

The subject of tbis patent isnot covered by tbis statute un- 
less it is included in the term "manufacture." The buttons 
are, bowever, the principal thing; and they are not changed 
at ail, either in form or appearance, by the patented inven- 
tion. It afïects notbing but the card; and that is not a card 
for buttons, to be used for successive sets, but a card of but- 
tons, which constitutes a mère metbod of putting them up for 
sale, to attract customers; not on account of anything at ail 
about the tbing sold, but ■wholly on account of the manner of 
arranging it for sale. 

luLangdon v. De Groat, 1 Paine, C. C. Eep. 203, the in- 
vention was for folding thread and floss cotton in a manner 
différent from the ordinary mode, -whereby it would sell 
quicker and higher. The court said : 

"The article itself undergoes no change; and the whole of 
the împrovement — for it is a patent for an improvement — 
consista in putting up skeins of it, perhaps of the same size 
in which they are imported, decorated with a label and wrap- 
per, thus rendering tbeir appearance somewhat more attract- 
ive, and inducing the unwary not only to give it a préférence 
to other cotton of the same fabric, quality, and texture, but 
to pay an extravagant premium for it. 

"Now, that such contrivance — for with vrhat propriety can 
it be termed a useful art, under the constitution — may be ben- 
efi.oial to a patentée, if he can exclude from the market ail 
other retailers of the vfery same article, will not be denied ; 
and if to protect the interest of the patentée, hovyever frivo- 
lous, useless, or deoeptive his invention may be, were the sole 
objôet of the la-w, it must be admitted that the plaintiff haa 
i!(iad,e <5ùt a- «aitisfactory title to his patent. But, if the utility 
o^fiiQ invention is to be tested by the advantages which the 
Iiu^blic arç to dérive frorû it, it will not be perceived bo^ thia 
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part of his title is in any way whatever established. It îs 
said that many ornamental tbings are bought, of no intrinsio 
value, to gratify the whim, taste, or extravagance of a pur- 
chaser, and that for many of thèse articles patents are oh- 
tained. This may he so, but in such cases there is no dé- 
ception, no false appearance, and the article is bought to be 
used with ail its décorations and ornaments, which may hâve 
been the principal indueements to the purchase, and which 
■will last as long as the article itself." 

In this case the buttons are to be used by the purchaser, 
but the card is not, either with them or by itself. The design 
does not apply to the manufacture proper, but only to the 
arrangement of it for sale. Putting an article into a more 
convenient form for sale, without changing its qualities or 
properties, is not patentable as an improvement in the arti- 
cle. Glue Co. V. Upton, 97 U. S. 3. So, merely changing 
the mode of keeping and presenting an article for sale, with- 
out changing its form or appearance, will not support a patent 
for a design. There should be something affecting the article 
itself. Further, cards for buttons, faced with foil and divided 
into spaces by bands, were well known and in common use. 
Those for pearl buttons may not bave been divided into 
dozens, in rows of three by four, but tbey were divided so 
that dozens could be readily eut from the card, in two rows 
of six and one of twelve ; and there were cards divided into 
spaces for several dozens by such bands as the patent de- 
scribes ; and cards of cloth buttons spaced for dozens in rows 
of three by four. With thèse tbings known, there was noth- 
ing rising to the level of inventive skill in arranging pearl 
buttons by dozens, on cards, in three rows of four. 

Let a decree be entered dismissing the bill of complaint, 
with costs. 

v.3— 22 
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MvTsaos V. The Mator, Etc., op New Tose. 
(Circuit Comt, S. JD. New York. June 15, 1880.) 

1. Patent No. 63,419— PatentabHiITt. — A bond and coupon register.ln 

the form of a bock, is a légal subject for a patent. 

2. Infkingbmbîit — Liabilitt of a City. — A city is liable in its corporate 

capacity for the Infringement of a patent. 
MUn, V. Tht Mayor, C. C. 8. D. N. Y., followed. 

In Equity. 

Royal S. Crâne, for plaintiff. 

Frederick H. Betts, for défendant. 

WnEELER, D. J. This suit is upon a patent to the plain- 
iiff, numbered 63,419, and dated April 2, 1867, for a bond 
and coupon register. The défendant sets up and insista that 
this register is not a subject for a patent within the law; 
ihat the invention was tendered to and used by William E. 
Warren and John O'Brien before the plaintiff' s invention ; and 
that it is not liable for the infringement shown. 

The principal argument upon the first point rests upon the 
«laim that the register should hâve been copyrighted instead 
of being patented, and Drury v, Ewing, 1 Bond, 540, is much 
relied upon to support that proposition. A copyright is a 
right to copy merely, as the word imports, and covers only 
the multiplication of copies. Perris v. Hexamer, 99 U. S. 
674; Baker v. Selden, S. C. U. S., Oct. 7, 1879, Alb. Law J., 
Feb. 28, 1880, p. 168. The plaintiff's invention is of a book 
with a page, or pages, spaced for each bond and its coupons 
of any séries of coupon bonds, and with the spaces numbered 
and designated to show what bonds and coupons they are for, 
while any of them are outstanding, and for receiving them 
for safe-keeping as vouchers, or memoranda, when any of 
them are taken up or paid. The plan is the same for regis- 
ters for différent bonds of a séries, and for différent séries of 
bonds, but the registers are not copies of one another, and 
the right to multiply copies would afford no protection at ail. 

In Drury y. Evnng there might be multiplication of copies 
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of the cliarts. That case is distinguished and commented on 
in Baker v. Selden. Hère the prinoiple of the invention is 
embodied in each register, as the principle of a machine is 
embodiéd in each machine. There is no différence because 
the contrivance is in the form of a book, although books are 
commonly copyrighted. Hawes t. Washhurn, 5 0. G. 491. 
The évidence shows that Warren and O'Brien made use of 
similar arrangements for the same purpose before the plain- 
tiff invented his, but not that either of them is the same aa 
his. Neither of them had any spaces for the bonds them- 
selves. Warren had spaces on the same page for each 
coupon of the same numher throughout the whole séries of 
bonds, necessitating looking through as many pages as there 
were coupons to ûnd ail the coupons of any bond ; the plain- 
tiff has ail the coupons of each bond and the bond together. 
Warren had as many pages as coupons ; the plaintiff as many 
as bonds. It is not quite clear, from the évidence, what 
O'Brien's exact plan was. He says: "The pages were ruled 
to a sufficient extent to hâve posted in the coupons that 
were due each six months." This would be more like War- 
ren's plan than the plaintifs. The proof is abundant that 
the invention is useful, and that the defendant's officers make 
use of it for the bonds of the city. That the city is liable, in 
its corporate capacity, fOT such an, infringement, has been 
considered and deoided in AUen v. The Mayor, etc., iu this 
district. 

Let there be a decree for injunction and an account, acoord- 
ing to the prayer of the bill, with costs. 
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Mebriok and others vs. Abotjt Ninetben Thousand Prva 

HUNDBED AND FoUBTEEN BUSHELS OF WhEAT, etc. 
(District Court, N. B. Mw York. July 16, 1880.) 

1. Bill op Ladittg— Récital — Stipulation. — A récital in a bill of ladîng 
that the cargo, wlien received, consisted of 20,000 buahels, is conolua- 
ire, wlien sucli bill of lading also contained the stipulation that "ail 
the deflciency in the cargo shall bepaid for by the carrier and deducted 
from the freight, and any excess in the cargo shall be paid for to the 
carrier by the consignée." 
Meyer v. Peck, 28 N. Y. 590, considered. 
Ahbe V. Eaton, 51 N. Y. 410, criticised. 

Williams é Potier, for libellants. 

Bowen, Rogers é Locke, for elaimants. 

Wallace, D. J. The authorities are unîform to the effect 
that, as between the original parties to an ordinary bill of 
lading, that part of the instrument which recites the receipt 
of the goods, and their condition and quantity when received, 
is open to explanation ; and, while the récitals are prima facie 
évidence of the facts recited, they are not conclusive. The 
instrument is in part an acknowledgment and in part a con- 
tract. That part which is an acknowledgment merely is no 
more conclusive than any other acknowledgment or déclara- 
tion. That part which is a contract is anal. Bills of lading, 
however, sometimes contain stipulations intended to make 
the récitals a jpart of the contract, and as conclusive as the 
rest of the contract; and as the parties to such a contract 
hâve the right to agrée that the récitals as to the condition and 
quantity of the cargo shall be conclusive, the courts will give 
to the stipulations the effect intended by the parties. When 
the language of the stipulation is clear, the court bas no duty 
but to give effect to it, and it is only when the language em- 
ployed is capable of différent meanings that it becomes 
necessary to resort to précédents and rules of construction in 
order to interpret the contract. 

In this case the bill of lading recites the receipt of 20,000 
bushels of No. 1 sprini^ wheat,. in good order and condition, 
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on board the schooner, and stipulâtes that "ail the deficiency 
in the cargo shall be paid for by the carrier and deducted 
from the freight, and any excess in the cargo shall be paid 
for to the carrier by the consignée." It does not expressly pro- 
vide that the récital that the cargo, -when received, consisted 
of 20,000 bushels, shall be conclusive, and the question is 
whether this is to be implied from the language used. 

On first impression it would certainly seem that the bill of 
lading would not contain any such stipulation if it was not 
intended that the deficiency provided for should be that aris- 
ing from the cargo as represented by the carrier. Otherwise, 
there was no necessity for inserting the stipulation at aU, 
because the consignée, without any express stipulation, bas 
the right to deduct from the freight a deficiency in the cargo 
aetually received by the carrier and arising from his fault, 
(Davidson v. Gwynne, 12 East, 381 ; Sheels v. Davis, 4 Camp. 
119 ; Edwards v. Todd, 1 Scammon, 462-463 ; Leech v. Bald- 
win, 5 "Watts, 446 ;) and it is not reasonable to suppose that 
the parties meant to insert a useless condition in a contract. 

But the inference to be drawn from this considération la 
not 80 strong as to be décisive, and a court of high authority 
has held that where, in a bill of lading, the stipulation wàs 
that "any damage or deficiency in cargo the consignée will 
deduct from balance of freight," the words "deficienèy in 
cargo" referred to the cargo aetually received, and not to thé 
cargo described in the bill of lading. Meyer v. Peek, 28 N. 
Y. 590. That décision was not made by a unanimous court, 
but it has been accepted and foUowed by several'subsequent 
cases in the same court. 

In the présent case, however, the stipulation very plainly 
shows that the parties had in contemplation the cargo de- 
scribed in the bill of lading, and not the cargo which rùight 
hâve been aetually received, because the stipulation provides 
that the consignée shall pay the carrier for any excess in the 
cargo. "Excess" and "deficiency" in the stipulation refer to 
the same "cargo," and what excess could there be except as 
to the cargo recited in the bill of lading? There could be no 
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excess in the cargo actually received. Thîs considération 
appears to hâve been overlooked in the case of Abbe v. Eaton, 
51 N. Y. 410, which, with Meyer v. Peck, are the two cases 
most nearly in point upon the question now presented. In 
Abbe V. Eaton the stipulation was as follows: "Ail damages 
caused by boat or carrier, or deficiency of cargo from quan- 
tity as herein speciiied, to be paid for by the carrier, and de- 
ducted from the freight, and any excess on the cargo to bé 
paid for to the carrier by the assignée;" and it was held this 
■was not an agreement that the bUl of lading should furnish 
the only évidence of the quantity. Some emphasis is placed 
on the word "damages," in the opinion in this case, and it is 
suggested that the stipulation should be read as though the 
carrier were to pay for such a deficiency only as might resuit 
from his own act and cause damage to the consignée. 

Neither of thèse authorities are precisely in point. I am 
not disposed to dissent from Meyer v. Peck, but in Abbe v. 
Eaton, as it seems to me, the obvious meaning of the contract, 
as evinced by the language employed, bas been made to give 
■way to an artificial construction which is not sound, accord- 
ing to technical rules of construction. The bill of lading pro- 
vided that a deficiency in the cargo, as specified in the bill, 
should be paid for by the carrier, and an excess should be 
paid for by the consignée. The parties had a right to make 
just such a contract. It was a contract well calculated to 
prevent the constant disputes and litigation arising with réf- 
érence to shortage between carrier and consignée. The car- 
rier has an ample opportunity to guard against mistakes, aiid 
so has the shipper; but the consignée is entirely in the dark 
as to whether the cargo agreed to be delivered has been actu- 
ally laden, or whether it has disappeared on the trip. It is 
just that the consignée should pay for what he actually 
receives, whether more or less in quantity than is expressed 
in the biU of lading, and it is just that the carrier should be 
held eoncluded by his admissions as to facts completely 
within his own knowledge, and of which the consignée is 
ignorant, I am unable to see what language could be chosen 



MBERIOK V. CERTAIN BUSHELB 07 WHBAT, ETO, 843 

more appropriately to express just such a contraet than was 
emplojed in that case. The stipulation is that the deficiency 
or excess to be deducted or paid for shall be that in the cargo, 
as specified in the bill of lading, not in that to be ascertained 
from other sources of inquiry ; and unless this was just the 
meaning of the stipulation it means nothing, because every- 
thing else is covered by the other branch of the stipulation, 
which provides that the consignée may deduct from the freight 
ail damages to the cargo caused by the carrier. 

In the présent case the parties stipulated that a deficiency 
in a cargo, described as 20,000 bushels of wheat, should be 
deducted from the freight by the consignée, while an excess 
should be paid for to the carrier. It seems to me plain that 
the parties intended what they said, and expressed what they 
intended; and, while I am reluctant to differ from a court of 
such high authority as that -which decided Âbbe v. Eaton, I 
am constrained to believe that, even were that case preoisely 
like the présent, it would be my duty to give effeot to what 
seems to me plainly to hâve been the meaning of the contraet. 

Upon the ground that the carrier was bound by his stipu- 
lation to deduct the deficiency from the cargo, as described 
in the bill of lading, and upon this ground only, I am of 
opinion the reeovery of the libellant should be limited to the 
amount of his freight, less the value of the shortage, and 
order judgment aecordingly, with costs to the claimants. 



Séé rZDBBÀli BSPOBTEQ. 



Thb m. s. Bacon v. The Erib & Western Tbans- 

POBTATION Co. 
{Oireuit Court, W, -D. Penntylvania. —, 1880.) 

1. Demubragk — Affreightment. — ^An express stipulation forderaurrage, 
in a contract of affreightment, is not necessary to eutitle the owner of 
a vessel to compensation for his unnecessary or improper détention in 
loading or unloading. 

X Bamb — Unloadisg Vessïhi un its Turn. — ^If the custom of the port 
requires that vessels of a certain character should be unloaded in theii 
tnrn, such vessels must await their turn for a reasonable time, mea- 
sured by the ordinàry volume and exigencies of trade at the place of 
discharge, and it is not within the province of an owner of such a 
vessel, by notice to a consignée, to deflne an arbitrary period within 
which the cargo must be discharged. 

8. Bamb — Samb. — Demurrage is not recoverable from the ahipperand con- 
signée of a cargo of wheat, where a vessel was detained four days at 
the port of Erie, near the close of navigation, while waiting, in ac- 
cordance with cuatom, to be unloaded in its turn at an elevator, where 
there was nothing to indicate that the number of vessels consigned to 
the respondent, and in port at the same time, was eztraordinary, or 
that the delay in unloading the vessel was at ail unreasonable. 

In Admiralty, Appeal from the decree of the district court. 

J. M. Stoner, for libellant and appellee. 

F. F. Marshall, for respondent and appellant. 

McKennan, C. J. An express stipulation for demurrage, 
in a contract of affreightment, is not necessary to entitle the 
owner of a vessel to compensation for her unnecessary or 
improper détention in loading or unloading. Eeasonable 
promptitude in delivering a cargo at its point of shipment, 
and in receiving it at its destination, is a duty implied in such 
, contracts, and for a violation of it damages in the nature of 
demurrage are recoverable, This is too well settled, both in 
England and in this country, to need discussion or authority. 

Whether the consignée of a cargo, who is not its owner, is 
chargeable wi*b such damage, it is unnecessary to consider, 
because the respondent is admitted to hâve been the shipper 
of the cargo, and heuce, as a party to the contract of 
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affreightment, is accountable for any breach of an obligation 
imputed by it. The Hyperion, 7 Am. L. Eev. 457. 

Was the vessel hère subjected to unwarrantable delay in 
diseharging her cargo ? This is the décisive question in the 
case. 

On the twentieth of Oetober, 1876, the respondent shipped 
in the libellant vessel, at Chicago, a cargo of corn, consigned 
to itself at Erie, Pennsylvania. The vessel reached Erie on 
the twenty-sixth of Oetober, and her master promptly re- 
ported to the respondent's agent, and was told that "we would 
unload him as soon as it came his turn ; that there were four 
vessels ahead of him." The respondent bas the control and 
possession of the only two elevators at Erie, and, as soon as 
the vessels arriving before the Bacon were unladen, the dis- 
charge of her cargo was commenced, viz., Oetober 30th, 
about 2 o'clock p. m., and was finished in the forenoon of the 
31 st. The libellant claims damages for four days' alleged 
improper détention. 

That it was the right of the respondent torequire the cargo 
of the vessel to be unloaded at the Erie elevators is unques- 
tionable, and that the facility and dispatch of such method of 
discharge were advantageous to the vessel, is obvious. If 
other vessels, with the same consignment, arrived in port 
before her, and were awaiting the discharge of their cargoes, 
she was entitled to a berth at the elevators only in her turn, 
and her necessary détention for a reasonable time, under 
thèse circumstances, is not imputable to the respondent as a 
wrong. This is the resuit of the proofs as to the prevailing 
custom at the ports on the lakes, and especially at the port of 
Erie, and of accepted décisions by English and American 
courts. 

Upon this point the master of the Bacon testifies : "I don't 
know that it is the custom at ail the lake ports for the first 
vessel at the elevators to be unloaded first. Of course, the 
first vessel at the elevator is unloaded first." 

William Christie, another witness for the libellant, is more 
explicit: "It is customary for vessels loaded with grain to 
wait their turn to unload, in the order of their arrivai at the 
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elevators; in fact, you hâve got to wait your turn whereyer 
yougo." 

And, again, J. G. Van Scoter says : "It is the usage and 
custom throughout the lakes for grain-bearing vessels, con- 
signed to the same elevators, to wait their turns to be unloaded 
in the order ot their arrivai. Of course, where an elevator ia 
disabled, the consignée bas more time," 

AU the testimony, on both sides, is concurrent with this, 
and in view of so well-established and so reasonable a custom 
it is not within the province of ship owners, by notice to a 
consignée, to define an arbitrary period within which his cargo 
must be discharged. If he must unload in his turn, he must 
await it for a reasonable time, to be measured by the ordi- 
nary volume and exigencies of trade at the place of discharge, 
and it would be a solecism to affirm that the conséquent 
necessary delay can be treated as a wrong upon which to 
found a claim for damages. 

The subjeet is fuUy discussed, and the resuit of the cases 
touching it is clearly stated, by Chief Justice Denio, in Cross 
V. Beard, 26 N. Y. 85, 89, 91. After speaking of the effect of an 
agreement for demurrage in a charter-party, he says : "But 
the rule is somewhat différent when no period of delay is 
fixed by the oontract. There a reasonable time is implied, 
and this is to be determined upon by a regard to ail the 
circnmstances legitimately bearing upon the case, and it is a 
question for the jury. * * * * If it be conceded that 
the défendant had a right to require that the eoals should be 
delivered upon his own dock he was guilty of no fault or 
breach of contract in delaying the plaintiff's vessel until she 
could come up to the dock by taking her turn among the 
other vessels, which were also waiting to be discharged, unless 
he was gtiilty of some fault in suffering such an accumulation 
of craft, laden with cargo for himself, for the same wharf, at 
the same time." See, also, Rogers v. Forrester, 2 Camp. 183, 
and Burmester v. Hodgson, Id. 488. 

The only question, then, is, was there a culpable détention 
of the vessel for an unreasonable time ? She reported to the 
consignée in the afternoon of October 26th, and the discharge 
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of hèr cargo was completed in the forenoon of the 31st. Four 
Tessels had precedence Ht the Bacon. There is nothing to 
indioate that this number of vessels consigned to the respond- 
«nt, in port at the same time, •was extraordinary, especially 
80 near the period of closing navigation, nor that the delay 
in unloading the Bacon was at ail unreasonable. On the 
contrary, ail practicable dispatch seem3 to hâve been afforded 
her, and the respondent was not, therefore, in default. 

And now, August 20, 1880, this cause having been heard 
upon the pleadings and proofs, and having been argued by 
the proctors of the parties, respectively, it is hère adjudged 
and decreed that the decree of the district court be reversed ; 
that the libel be dismissed, and the libellants and their stip- 
nlators pay the respondent its costs in the district court, as 
well as in this court, to be taxed by the clerk. 



United States v. The Thomas W. Havbn. 
[Circuit Court, D. Massachusetts. July 17, 1880.) 

1. CoNTRACT iK Wkiting— Mabter aud Sbambn— Bbt. St. Titlb 53.— 

There is nothing in title 53 of the Revised Statutes whioh requires a 
contract to be made in writing or in print, between the master of a 
vessel and the seamen, before the latter are received on board. 

2. CoAsTiSG Votaobs— Rkv. St. f 4515.— Section 4515 of the Revised 

Btatutes, providing pénal ties for receiving on hoard of any merchant 
vessel any seaman who has been engaged or supplied contrary to tho 
provisions of title 53, has no application to coasting voyages. 

LowELii, C. J. This libel of information by the district 
attorney, in behalf of the United States, allèges that the 
schooner Thomas W. Haven is a vessel of 50 tons burden,and 
npwards, and was on the nineteenth day of November, 1879, 
bound on a voyage from Boston, in Massachusetts, to South 
Amboy, in New Jersey, and was and is owned by a citizen or 
citizens of the United States ; that her master, Elisha S. 
Eachett, has subjected the schooner to the penalties provided 
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for by the Eevised Statutes, title 53, § 4615, by receiving on 
board, on that day, three seamen named in the libel, who had 
been engaged and supplied as such seamen contrary to the 
provisions of that title, in this, that he "did not then and 
there, before proceeding on said voyage from Boston to South 
Amboy, make a eontract in writing, or in print, with said sea- 
men, " etc. In another count it is alleged that on the second 
day of December, 1879, further penalties were incurred by 
the act of the master in receiving two seamen before proceed- 
ing on a similar voyage, then and there about to be under- 
taken, without having made the requisite written or printed 
agreemeut. The answer admits the material averments of 
fact, and deni-^s the inferences of law. 

The Eevised Statutes hâve brought together in one title the 
several acts concerning merchant seamen, and section 4515 
déclares that if an y master, mate, or other officer of a vessel, 
knowingly receives or accepts, to be entered on board of any 
merchant vessel, any seaman who has been engaged or sup- 
plied contrary to the provisions of that title, the vessel on 
board which any such seaman shall be found, shall, for every 
Bueh seaman, be liable to a penalty of not more than $200. 

The asserted illegality of the engagement of the five sea- 
men, for which a penalty not exceeding $1,000 is hère sued 
for, consists in a breach of the Eevised Statutes, §§ 4520 and 
4521, which require every master of a vessel above 50 tons 
burden, bound from a port of one state to a port in any other 
than an adjoining state, to make a eontract in writiu^' or in 
print with every seaman; and déclare that if any master 
shall "carry ont" any seaman, without such eontract being 
first made, the seaman shall hâve the highest rate of wages 
and certain other rights, and the master shall be liable to a 
penalty of $20 for every such seaman, one-half for the United 
States, and one-half for the common informer. Thèse sec- 
tions represent what remained of the law of 1790, after the 
Btatute of 1872 was passed, 

The most obvions remark upon the information îs that it 
does not allège that the master "carried out" any seamen; 
there is no averment of any performed voyage, but only 
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of voyages to be performed, I înfer from the dates, and 
from the faet that two separate offences are charged, that 
one of thèse short Toyages had been performed, and that the 
other was about to begin ; but the libel does not say so, ex- 
cepting argumentatively, where it says that he negleeted to 
do certain tbings before proceeding to sea. The omission 
is intentional, the government insisting that the offence la 
committed if a seaman is received before the oontract is 
signed. 

Upon a review of the opinion expressed în The Grâce Lo- 
throp, 1 Holmes, 342, I am unable to see anything to correct 
in what I then said, and I would refer to the report of that 
case for my views upon section 4515, then a part of statut© 
1872, § 14, (17 St. 265.) We hâve no law requiring the mas- 
ter to make his contract with the seamen before receiving 
them on board his vessel; in both sorts of voyage, foreign 
and domestic, the command is to make the contract befora 
proceeding on the voyage. Eev, St. §§ 4511,- 4520. The 
section upon which this information proceeds is copied liter- 
ally, and somewhat thoughtlessly, from the English merchant 
shipping act, 17 and 18 Vict. c. 104, §§ 146 and 147. By 
that law, merchant seamen are to be "engaged and supplied" 
by licensed brokers, and a penalty is imposed upon any one, 
not such broker, who engages or supplies such seamen, and 
upon any one who knowingly reçoives on board a merchant 
vessel seamen so illegally engaged or supplied. Our law has 
no corresponding provision for licensing brokers or for sup- 
plying ships with seamen, and the only possible meaning of 
the English law is impossible with us. No doubt any hiring 
of a seaman may be called engaging him, and he is engaged 
when he is contracted with. The word has that meaning in 
some parts of our shipping acts, and in some parts of the 
merchant shipping act. It cannot hâve it in section 4515, 
because, as we hâve seen, the statutes provide that the writ- 
ten contract, or "engagement," in that broad sermo, is to be 
made at any time before the vessel proceeds to sea ; ibère- 
fore, no oral engagement can be illégal until the last moment 
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bas elapsed in which a written engagement must be made, 
^^'bieh ia tbe moment before the ancbor is weighed. Up to 
tbat time tbere is a locus penitentiœ. Section 4515 does not 
deline tbe illegality, and I bave sougbt in vain througb the 
title to find any. The décision in The Grâce Lothrop, ubi 
supra, did not turn upon tbis point. The statute of 1872 (17 
St. 262) made many changes in tbe law of mercbant seamen. 
Speaking broadly, but witb sufficient accuracy for my présent 
purpose, it required shipments and discbarges of seamen for 
long foreign voyages to be conducted under tbe supervision 
of shipping commissioners, who bad great powers and duties 
in tbis regard. It also made important régulations for ail 
mercbant seamen, sucb as tbat long-delayed act of justice 
giving them wages pro rata, though the vessel were loat, and 
many otbers. As to the contracts in coasting and West 
Indian voyages, it left the act of 1790 to deal with them. 
Section 13 of the act of 1872 (17 St. 265) provided that ail 
agreements should be signed before a shipping commissioner, 
and the United States contended tbat tbis provision was ap- 
plicable to every sort of voyage, and sued for a penalty 
because the contract in that case for a voyage to the West 
Indies -was not so signed. The argument in favor of that 
construction was tbat the clause then and now sued on, (now 
Eev. St. § 4515,) making it pénal to receive on board any 
vessel a seaman wbo had been engaged contrary to the pro- 
visions of that statute, must bave a meaning. Another clause 
punished tbe act of proceeding to sea without making tbe 
articles required by tbat statute in tbe case of foreign voy- 
ages, and tbis appeared to be substantially the same offenee; 
but tbe argument of tbe United States was that we could 
supply it with meaning througb section 13, by holding that 
ail agreements, even those not made under the statute, but 
still governed by tbe act of 1790, must be made before a ship- 
ping commissioner, and tbat it was a breach of the act of 
1872 to make any sort of contract without that formality. In 
other words, I was asked to put a forced construction upon 
section 13, in order to find an intelligible meaning for tbis 
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part of section 14. This I refused to do, beoause, taking 
other parts of the statute into the account, it was plaiu that 
"ail agreements" meant ail those for foreign voyages; that 
was the ratio decidendi. I added the inoidental remarks npon 
the difSculty of finding any meaning for that clause, which I 
still adhère to, and make a part of my décision in this case. 
The suprême court afiSrmed my décision upon the ground 
upon which I rested it. U. S. v. The Grâce Lothrop, 95 U» 
S. 527. 

There is another point in this case like the principal one in 
The Grâce Lothrop, but not identical with it. Before the 
Eevised Statutes were passed there would hâve been no pre- 
tence for a conviction of the offenee hère charged. That 
statute punished certain things done contrary to its provisions ; 
apd çontracts for a voyage from Boston to South Amboy were 
not touched by it. See 1 Holmes, 345. When the revisers 
put the laws together it was their declaréd duty and intention 
not to change them. If, by collocating the law of 1872 with 
what was left of that of 1790, and using the expression "-con- 
trary to the provisions of thistitle," insteadof "thi8act,"they 
hâve brought coasting ves'sels, making 20 or 30 trips a season, 
into péril of this enormous penalty of $200 for each seam^-n, 
instead of $20 and the highest-going rate ofwages, theyhave 
made a serious mistake. 

I think, however, that this section 4515, placed at the end 
of the provisions concerning foreign voyages, if it can mean 
anything, means to punish a breach of those provisions, as if 
it read, seamen engaged or supplied contrary to the provisions 
hereinbefore made. The subject of coasting voyages istaken 
up later, and distinct penalties are provided in the very sec- 
tion 4521 which deals with that subject; namely, that the 
owners shall pay the highest rate of wages, and the master a 
penalty of $20. 

It is to be remembered that thèse voyages are of a char- 
acter requiring no such stringent régulations as are applied 
to long voyages, and are unable to bear such penalties. The 
master, more often than not, sails the vessel on shares, fur- 
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nishing the victuals and men, and is the sole person respon- 
sible for the mode in which the business is conducted. I am 
not ready to believe that congress intended to punish the 
guilty by a penalty of $20, and the innocent one of $200. Of 
course, they might do so by a blunder; but that is not to be 
lightly imputed, and I find that a perfectly reasonable and 
not unnatural construction of section 4515 refers to the fore- 
going parts of the title. If this construction is wrong, the sec- 
tions are répugnant, because section 4521 purportsto impose 
the penalties, and ail the penalties, for a violation of section 
4520, and the particular provision for coasting voyages must 
prevail over the one for voyages in gênerai. 

I am, therefore, of opinion : (1) That the offence of receiv- 
ing on board ship a seaman who has been engaged contrary 
to title 53 is an impossible one, because there is nothing in 
that title that requires an engagement to be made before the 
seamen are received on board; (2) if that section has any 
application, it has none to coasting voyages ; and, as a corol- 
lary; that no penalty was incurred by the Thomas W. Haven, 
when the master, being about to proceed from Boston to South 
Amboy, received seamen on boaid without having made a 
written contract with them. 

Libel dismissed. 
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MoMahon V. Hennino, Eeceîver. 
{CireuU Court, D. Kansas. Jaly 30, 1880.} 

X, Mastek akd Servant — Nesliobnci! A masterisliable for négligence 

in the use of détective macliinery, whereby his servant was injured, 
although the négligence of a fellow servant contributed to the injuiy. 

2. Bame— BECErVER— CoMP. Lawô of Kan8A8^ (1879,) c. 84, f 29 — Quwre, 
whether a receiverj engagea in the opération of a railroad, is a " rail- 
road Company" within the meaning of section 29, e. 84, of the Com- 
piled Laws of Kansas, (1879,) which provides that " every railroad 
Company, organized or doing business in this state, shall be liable for 
ail damages done to any employé of such dompany in conséquence of 
any négligence of its agents, or by any mismanagement of the engineer 
or other employé, to any persoa sustaining such damage." 

Motion for New Trial. 

Gage é Ladd, for plaintiff* 

Pratt, Burmback é Ferrey and S. 0. Thatcher, for défendant. 

McCbaet, 0. J. The plaintiff sued défendant, as receiver 
of the Lawrence, Leavenworth & (j-alveston Eailroad Com- 
pany, to recover damages for personal injuries reeeivèd while 
in defendant's employ. The défendant was, at the time of 
the accident, engaged in operating said railroad under an 
appointment from this court as receiver thereof. The plain* 
tiff sought to recover upon two grounds — First, that his co- 
employe, one Bowles, who, at the time of the accident, was 
ftcting as yard master, was guilty of négligence in running 
certain cars, to be coupled together, at a great and dangerous 
epeed, causing the injury to plaintiff, who was engaged in 
coupling ; and, second, that défendant was guilty of négligence 
in .using cars dangerous and defective in their construction, 
whereby plaintiff was injured. It was aUeged that the coup- 
ling pin was old and bent, and that the bumpers were improp- 
erly constructed and located, and were thereby rendered 
exceedingly and unnecessarily dangerous. Issue was joined 
npon thèse allégations, the cause was tried before a jury, 
and there was a spécial finding by the jury as foUows : 

The jury was directed to answer the foUowing questions; 
"If the jury find the défendant guilty of négligence, whieh 
' T.3,no.7— 23 
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caused the injury to plaintiff, they will state în -wliat it con- 
sists;" and the jury answered asfollows: "Answer. That the 
coupling-pin was wom and bent, and that there was négli- 
gence on the part of Bowles, the yard master, in not doing 
his duty carefuUy, and in not informing plaintiff of his change 
of purpose in placing the cars, and in the use of ttie cars 
with this particular pattern of bumpers or dead-wood." Tha 
jury also find specially that the cars were not in good repair; 
that the coupling-pin was worn and bent ; that the cars were 
not such as were generally in use on western roads; that the 
plaintiff's injury was in part caused by the use of defect- 
ive bumpers ; and that the bumpers used were more dangerous 
than others, by reason of being placed on the side of the draw 
bar instead oî ahove it. " 

An act of the législature of Kansas, entitled "An act to 
define the liability of railroad companies in certain cases," 
approved February 26, 1874, provides as follows : "Every 
railroad company organized or doing business in this state 
Bhall be liable for ail damages done to any employé of such 
Company in conséquence of any négligence of its agents, or 
by any mismanagement of the engineer or other employé, to 
any person sustaining such damage." Comp. Laws of Kan- 
Bas, 1879, c. 84, § 29, p. 784. 

The défendant moves to set aside the verdict, and for a new 
trial, upon the ground that the court erred in charging the 
jury that the statute was applicable to the case; and he 
argues with much force that a receiver, engaged in the opéra- 
tion of a railroad, is not a "railroad company," within the 
meaning or the act. In the view I take of the case it is not 
necessary to décide this important question. 

By the spécial finding the fact is established satisfaotorily, 
I think, that the injury resulted from the négligence of the 
défendant in furnishing defective machinery for the use of his 
employés in performing the very dangerous duty of coupling 
cars. The coupling-pins were old and bent, and the bump- 
ers or dead-wood were not properly arrangea, bo that the 
whole was cumbersome, inconvénient, and dangerous. Thia 
was a plain violation of duty on the part of the défendant. 
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Ordinary care clearly requires, of persons engaged in opera- 
ting railroads, that they shall supply to their servants reason- 
ably safe and convenient aparatus and machinery for use in 
the performance of their perilous dutiës. But it is ako found 
that the négligence of Bowles, the yard master, and a co-ea- 
ploye of plaintiff, contributed to the injùry, and it is insisted 
that it follows that plaintiff cannot recover unless he is within 
the provisions of the statute above quoted, 

This présenta the question whether, upon the facts found 
by the jury, the défendant is liable independently of the stat- 
ute, and upon the principles of the common law. The rule of 
the common law is that a master is not liable to his servant 
for the négligence of a fellow servant, and it was to abrogate 
this rule, in the state of Kansas, that the statute was enacted. 
But the common-law rule has never, to my knowledge, been 
carried so far as to permit the master to exempt himself from 
the conséquence of his own personal négligence by showing 
that one of his servants (not the party injured) has been like- 
wise négligent. In the présent case the master was négligent, 
while the plaintiff, the injured party, was not négligent. 

This makes eut a case at common law, notwithstanding 
the négligence of Bowles, the fellow servant. The plaintiff 
recovers upon the ground, of the négligence of the défendant, 
which is, of itself, a gOod and suflScient ground. The doc- 
trine of contributory négligence has no application to suob a 
case. That doctrine applies only to cases of négligence ou 
the part of the person injured. 

The trùe doctrine of the common law is that the master is 
liable to his servants, as much as to any one else, for the con- 
séquence of his own négligence; and it is no defence for him' 
to ehow that the négligence of a fellow servant (for which he 
was not responsible) also contributed to bringing about the 
injury. Shearman & Eedfield on Négligence, § 89; Fifteld 
V. Northern R. Co. 42 N. H. 225; Hough v. Railway Co. 100 
U. S. 213 ; Cayzer v. Taylor, 10 Gray, 274; Paulmier v. Erie 
R. Co. 6 Vroom, (N. J.) 151, 157. 

In Cayzer v. Taylor the suprême court of Massachusetts state 
the rule as follows : "But we are not prepared to say that if one 
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uses aflangerons înslnimeiitality, without thesafeguardswliîch 
Bcience and expérience suggest or the positive raies of law 
require, he is jiot responsible for an injury reaulting from such 
use because the négligence of one of his servants may hâve 
contributed to the resuit, or because a possible vigilance of the 
servant might hâve prevented the injury." 10 Gray, 281. 
That was a case in -which a servant sued his master for injuries 
from the coUapse of a steam boiler used in the defendant's 
manufactory, in which the plaintiff was employed. 

Motion for a new trial overruled. An order for payment 
of the plaintiff's judgment will be entered. 

FosTEB, D. J., concwrring. 



CoBBiH ». The Bgaed of County Commissionebs oï Wash- 
ington COUNTY, KaNSAS. 

(Oïre»»ï Oewt, D. Kansa». A.ugust 27, 1880.) 

L Btatute — CoNTRACT — CONSTITUTION, Art. 1, { 10. — A statute provîdU 
ing in efiEect for the return, with interest, of ail mouey paid by a pur- 
chaser at a tax sale, If by reaaon of invalidlty or irregularity the sala 
oould net be consummated, constitutes, when acted upen, a contract, 
within the meaning of article 1, i 10, of the constitution. 

'S. Bame — 8amb — Samb. — A subséquent statute, providing in eSect that 
Buch purchaser should hâve no right to the return of his money in 
«ny case, unless the board of supervisora should see proper to so order, 
is void, in bo far as it purports to apply to pending cases, and to aSect 
existing vested rights. 

3L Samb — Same — Sahb.— A subséquent statute, providing in effect that 
After the conveyance of the land the money should not be refunded 
unless the party claiming under the tax deed should deliver a quit- 
elaim deed, " executed to sach person or persona as the commissioner 
jnay direct," is a reasonable and proper exercise of the power of the 
législature to modify without impairing the remedy, and la therefora 
▼alid. 

Hoiion for judgment for the défendant on the pleadings. 
Brofwn é Campbell and Mr. Gillette, for plaintifl, 
W. W. Outhrit, for défendants. 
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McCbabt, g. J. 1. At certain tax sales made by tlie au- 
thorities of Washington county, Kansas, the plaiùtifl bid in 
numerous tracts of land in that county for délinquant taxes, 
and, having paid tbe sums bid, reeeived from the treasurer 
of the county certificates of said sales. The plaintiflf, and 
those under whom he claims, subsequently paid accruing taxes 
upon the same lands, amounting in tbe aggregate to a large 
Bum. It is alleged by the plaintiff, that, for some of the 
lands 80 purchased, the county clerk, after the time for ré- 
demption had expired, refused to exécute deeds, upon the 
ground that he had discovered that, for errors and irregulari- 
ties in the sales, the said lands ought not to be conveyed. 
For the remainder of the lands purchased by plaintiff deeda 
were executed, but the complainant allèges that the sales 
were invalid, and that, under the statute of Kansas, to be 
presently mentioned, he is entitled to a retum of the money 
paid by him, and interest, for ail the lands bid in by him, 
whether deeded or not. The answer dénies the material allé- 
gations of the pétition, exeept as to the fact that plaintiff pur- 
chased the lands in question at tax sales. The statutory 
provisions to be cons*idered are as follows : At the time of the 
tax sales, sections 120 and 121, Gen. St. 1868, were in force. 
Thèse sections are as follows : 

"Section 120. If the county treasurer shall discover, be- 
fore the sale of any land for taxes, that on the account of any 
irregular assessment, or from any other error, such lands 
ought not to be sold, he shall not offer the same for sale ; and if, 
after any certificate shall hâve been granted upon such sale, 
the county clerk shall discover that for any error or irregular- 
ity such land ought not to be conveyed, he shall not convey 
the same ; and the county treasurer shall, on the return of the 
tax certificate, refund the amount paid therefor on such sale, 
and ail subséquent taxes and charges paidJhereon by the 
purchaser or his assigns, out of the county treasury, with in- 
terest on the whole amount at the rate of 10 per cent, per 
annum. 

"Section 121. If, after the conveyance of any land sold for 
taxes, it shall be discovered or adjudged that the sale was 
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invalid, the county commissionera shall cause the money paid 
therefor on the sale, and ail subséquent taxes and charges 
paid thereon by the purchaser or his assigns, to be refunded, 
•with interest on the whale amount at the rate of 10 per cent. 
per annum, upon the delivery of the deed to be caneelled; 
and in ail such cases, where the county treasurer shall hâve 
offered to the person entitled thereto his money as aforesaid, 
and such person shall refuse to receive it and cancel the deed, 
he shall not be entitled to receive any interest on the money 
BO paid by him after the day of such offer and refusai, nor 
shall any recovery ever be had against the county on the cov- 
enants of such deed." 

Thèse sections remained the law unchanged until 1876, 
when they were respectively amended as sections 145 and 
146 of chapter 34, Laws 1876, and ail the old sections were 
repealed. Section 145 is as foUows : 

"Section 145. If the county treasurer shall discover, be- 
fore the sale of any lands for taxes, that, on account of any 
irregular assessment, or from any other error, such lands 
ought not to be sold, he shall not ofïer the same for sale; 
and if, after any certificate shall hâve been granted upon any 
sale, the county clerk shall discover that, for any error or 
irregularity, such land ought not to be conveyed, he shall not 
convej^ the same. And the county treasurer shall, on the 
return of the tax certificate with the refusai of the county clerk 
indorsed thereon, refund the amount paid therefor on each 
sale, and ail subséquent taxes and charges paid thereon by 
the purchaseï-, or his assigns, out of the county treasury, 
with interest on the whole amount at the rate of 10 per cent, 
per annum." 

Section 146 is as follows: 

"Section 146. If, after the conveyance of land sold for 
taxes, it shall be discovered or adjudged that the sale was 
invalid, the county commissioners shall cause the money 
paid therefor on the sale, and ail subséquent taxes and 
charges paid thereon by the purchaser or his assigns, to be 
refunded, with interest on the wliole amount at the rate of 10 
per cent, per annum, upon the delivery of a quitdaim deed from 
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the party claiming under the tax deed, executed to such persan 
or persons as the commissioners may direct. In ail such cases 
no interest shall be allowed after the person claiming under 
the tax deed shall bave received notice tbat such deed bas 
been discovered or adjudged invalid." 

This remained the law until 1879, when saîd sections were 
respectively changed and repealed by chapter 40, Laws 1879. 
Section 2 of that cbapter is as follows : 

"If the county treasurer shaU discover, before the sale of 
any lands or lots for taxes, that on account of any irregular 
assessments, or from any other eribr, such lands ought not 
to be sold, he shall not offer the same for sale; and if, after 
any certificat» shall bave been granted upon any sale, the 
hoard of county commissioners shall discover that, for any error 
or irregularity, such lands or lots ought not to be conveyed, 
they may order the county elerk not to eonvey the sam*; and the 
county treasurer shall, on the return of the tax certificats 
with a certified oopy of such order of the board of county com- 
missioners, refund the amount paid therefor on such sale, 
and such of the subséquent taxes and charges paid thereon 
by the purchaser, or his assigns, as may be so ordered by the 
board of county commissioners, ont of the county treasury, 
with interest on the amount so ordered refunded at the rate 
of 10 per cent, per annum; and in ail cases in which actions 
shall be nom pending, or may he hereafter commenced, the 
refusai of the county clerk to eonvey any lands or lots in- 
dorsed on any tax certificate shall not be deemed or held to con- 
ttitute prima fade évidence of any irregular assessment or other 
error for which such lands or lots ought not to be conveyed, nor 
thall any judgment be recovered against such county, or the 
board of county commissioners thereof, or liability held to 
attaoh therefor, under or by virtue of the provisions of said sec- 
tion 145, as theretofore and hereafter existing, or of section 
120, c. 107, Gen. St., except in cases in which the board of 
county commissioners shall bave made an order for the 
refunding thereof, and then only for the amount specified in 
the order for such refunding, and in ail cases in which invalid 
taxes shaU be ineluded in auch certificate, and only to tha 
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extent of sueh inva^lid taxes, 'with 10 per cent, intorest tliere- 
on." 

Section 3 is as follows : 

"If, after the conveyance of lands or lots sold for taxes, it 
BÎiall be discovered or adjudged that the sale was invalid, the 
board of county commissioners may, by proper order, cause 
the money paid therefor on the sale, together with such subsé- 
quent taxes and charges paid thereon by the purchaser or bis 
assigns as they mayjudge proper, to be refunded, with interest 
on such amount at the rate of 10 per cent, per annum, upon 
the delivery of a quitclaim deed from the party holding under 
the tax deed, executed to such person or persons as the com- 
missioners naay direct in such order. In ail such cases no 
interest shaU be allowed after the person claiming under the 
tax deed shall hâve received notice that such tax deed bas 
been discovered or adjudged invalid." 

Upon thèse facts the défendant moves for judgment on 
the pleadings. If the last-named act (act of 1879) is valid 
and effectuai for the purpose of depriving plaintiff of the 
remedy given by the pre-existing acts, then the motion must 
be sustained, otherwise the case must be heard upon the 
proofs. The décision of the présent case dépends upon the 
question whether the acts of 18G8 and 1876, and what was 
done under them, amounted to a contract, the obligation of 
which was impaired by the act of 1879. Thefirst and second 
acts are substantially alike. They differ only as to détails, 
and not in any substantial matter. The former was in force 
at the time of the tax sales, and the latter at the expiration 
of the time for rédemption. They each provide for refunding 
to the purchaser at the tax sale the money paid by him, in aU 
cases where it is discovered, before a deed is made, that for 
any error or irregularity the land ought not to be conveyed ; 
and in ail cases where, after a deed is made, it is discovered 
that the sale was invalid, It is distinctly provided that in the 
former case the county treasurer "shall refund the amount 
paid therefor on such sale, and ail subséquent taxes and 
charges paid thereon by the purchaser or his assigns, out of 
the county treasury, with interest on the whole amount at 
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the rate of 10 per cent, per annum;" and, in cases of tlie latter 
kind, that "the county commissioners shall cause the monèy 
paid therefor on the sale, and ail subséquent taxes and charges 
paid thereon by the purchaser or liis assigns, to be refuaded, 
with interest on the whole amount at the rate of 10 per cent, 
per annum," etc. 

Thèse provisions are found in the revenue law of the state. 
Their purpose is manifest. The state is largely interested in 
the prompt collection of its revenue. Where the owner of 
property fails to pay the taxes due thereon, it becomes a mat- 
ter of interest to the state to induce others to corne forward 
and make the payment, taking a lien upon the property, 
which, in default of rédemption, may ripen into a title. But 
tax titles are very uncertain, and investments in them are 
often precarious, because of errors and irregularities which 
may not be known to the purchaser, and which may vitiate 
the sale. In order, therefore, to induce capitalists to come 
forward and invest their means in such manner as to replen- 
ish the treasury, the state of Kansas, by the acts of 1868 and 
1876, said to ail such, "If you will bid at tax sales and pay 
your money, the amount invested, with interest, shall be re- 
funded from the county treasury, in case the sale is after- 
wards discovered to be irregular or void." This législation 
did not of itself amount to a contract, but I think it àid 
amount to a proposition on the part of the state, which, when 
accepted and acted upon, became a contract binding upon 
the state, as well as upon the other party. In the présent 
case, the proposition embodied in the statute was accepted by 
the plaintiff. Upon the faith of it he invested his money. 

I know of no élément of contract that is wanting. There was 
a stipulation, by the agreement of minds, upon a sufScient 
considération, that the plaintifï, having bid off the lands at 
tax sale, and paid his money therefor, should be entitled to 
receive his money and interest from the county treasury, if^ 
by reason of irregularity or invalidity, the sale could not b& 
consummated. Fairington v. Tenu, 95 U.S. 679. 

I am of the opinion, therefore, that the àcts of 1868 and 
1876, and what was done under them, amounted to a contracta 
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■wîthîn the meanîng of the contract clause of the constitution 
of the United States. Constitution, art. 1, § 10. 

It only remains to be determined -whether the act of 1879, 
passed after this suit waa brought, impairs the obligation of 
the pre-existing contract. Upon this point there can scarcely 
be a doubt. The last act repeals the former, and substitutes 
for it a provision which, if yalid, absolutely deprives the 
plaintiff of his vested rights. By the law under which plain- 
tiff invested his money he was to bave a retum of his money 
and interest if the sale was found to be irregular or invalid. 
By the act of 1879 he has no right to the retum of hia 
money in any case, unless the board of supervisors shall see 
proper to so order. It requires no argument to show that, 
where a valid debt exists under a contract, an act of the lég- 
islature declaring that it shall be paid only at the option of 
the debtor is a void act. 

The gênerai doctrine that a state may, by législative enact- 
ment, enter into a binding contract, the obligation of which 
Cannot be impaired by subséquent législation, is well settled. 
Fletcher v. Peck, 6 Cranch, 87; New Jersey v. Wilson, 7 
Cranoh, 164, 166; Dartmouth Collège Case, 4 Wheat. 518; 
Bank v. Knoop, 16 How. 369; Davis v. Gray, 16 Wall. 203; 
Tennessee v. Sneed, 96 U. S. 69; Keith v. Clark, 97 U. S. i54. 

In Edwards v. Kearzey, 96 U. S. 595, it was held that the 
remedy subsisting in a state when and where the contract is 
made, and is to be performed, is a part of the obligation; and 
any subséquent law of the state, which so affects that remedy 
as Bubstantially to impair and lessen the value of the con- 
tract, is forbidden by the constitution of the United States, 
and therefore void. The act of 1879, now under considéra- 
tion, certainly impairs, substantially, if it doea not absolutely 
destroy, the remedy given by the previous law, and it must, 
therefore, be held to be void, in so far as it purports to apply 
to pending cases and to affect existing vested rights. It is 
compétent for the législature to modify, but not to destroy or 
impair, the remedy. Tennessee v. Sneed, supra. 

2. Section 146, e. 84, Laws 1876, quoted above, provides 
ihat if, after the conyeyance of land sold for taxes, it shall 
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be discovered or adjudged that the sale was invalid, the 
county commissioners shall cause the money paid therefor on 
the sale, and ail subséquent taxes, etc., to be refunded, etc., 
"upon the delivery of a quitclaim deed from the party claim- 
ing under the tax deed, executed to such person or persons aa 
the commissioners may direct." This provision, although en- 
acted after the tax sales, is a reasonable and proper exercise 
of the power of the gênerai assembly to modify without im- 
pairing the remedy; and before plaintiff can reoover upon so 
much of his claim as is based upon sales and deeds executed, 
he must allège and show that he oiïered to quitclaim "to such 
persons as the commissioners might direct," and that the 
ofifer was refused. 

The allégation in the pétition that plaintiff offered to quit- 
claim to défendants is not suffieient. Plaintiff may hâve 
leave to amend in this respect. 

3. It is insisted by défendants' counsel that, after the re- 
fusai of the county clerk to make deeds as alleged in the first 
cause of action, he reconsidered his action and tendered in 
•writing such deeds. The clerk has no power to reconsider 
his action in such a case, unless it can be shown that it was 
taken under a mistake. If the défendants can now show that 
the sales were regular and valid, and that the refusai of the 
clerk was in ignorance of the facts, then the plaintiff cannot 
recover, but must aceept the deedg. If the clerk refused to 
make deeds, as alleged, then the burden is upon the défend- 
ants to show the validity and regularity of the sales. 

The motion for judgment for défendant on the pleading is 
overruled. 
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Halsey V. TowNSHiP op New Peovidenoe, Eto. 

[Circuit Court, D. New Jersey. August 16, 1S80.) 

1. JuRiSDiCTiON — jVIunicipaIi Boiîds— Act op Maech 3, 1875.— Munici- 
pal bonds do not come within the prohibition of the aot of Mardi 3, 
1875, (18 St. 470,) wliicli enaots that "no circuit or district court stiall 
hâve cognizance of any suit f ounded on contract, in favor of an assignée, 
uniess a suit might liave been prosecuted in such court to recover 
thereon, if no assignment had been made, except in cases of promis- 
sory notes, negotiable by the law mercliant, and bills of exchange." 

Demurrer to Eeplication. 

Nixon, D. J. The plaintiff, describing himself aa a rési- 
dent and citizen of the state of California, has brought this 
suit against the township of New Providence, in the county of 
Union, New Jersey, for the recovery of $15,000, principal and 
interest, due upon several bonds alleged to hâve been iesued 
by the défendant corporation. 

The déclaration sets out the filing of the consent papers, 
with the aÊSdavits annexed, required by the act of the législa- 
ture authorizing the bonds ; the making and issuiug the same, 
with the récital upon their face of the authority under which 
they were issued; and that the plaintiff was the holder and 
bearer, by purchase, for a valuable considération, in the open 
market. 

The défendants, after the gênerai issue, plead specifically — 
(1,) that John M. Wiloox, who made the aÊ&davits in the déc- 
laration mentioned, was not the assessor of the township in 
the year 1867; (2,) that the consent papers, authorizing the 
amount of money to be raised in the township, were not signed 
by a majority of the tax payera, as required by the statute; 
(3,) that the eommissioners, as such, did not borrow money 
on the faith of the township, nor negotiate the bonds for 
money; (4,) that the affidavit of Wilcox, the assessor, was 
not true, and that the persons whose names were signed to 
the consents did not, in 1867 or afterwards, constitute a ma- 
jority of the tax payers of the township, nor represent a ma- 
jority of the real property in value ; (5,) that the bonds were 
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not registered in the office of the elerk of the county of Union 
before they were negotiated and sold; and (6) that the com- 
missioners failed to exécute a bond, with two or more sure- 
ties, for the faithful performance of their duties, before enter- 
ing upon the duties of their office. 

The plaintiff, after repljing to the several pleas seriatim, 
adds a replication to the fourth, fifth, sixth, seventh, eighth, 
ninth, tenth, and twelfth pleas, alleging, in substance, that 
after the said Jonathan Bonnell, Jarvis Johnson, and John 
Littell, in the déclaration mentioned, had been appointed and 
sworn as commissioners for the défendant township, and 
after the filing in the office of the clerk of the county of Union 
of the paper writing so signed by the persons purporting to 
be tax payèrs of the county, with the several affidavits of the 
commissioners and assessors annexed ; and after the défend- 
ants, by the hands and under the seals of the commissioners, 
had made and executed the several bonds in the déclaration 
mentioned; and after the same had been indorsed as regis- 
tered in the office of the clerk of the coûiity of Union," as 
therein alleged, to-wit, on the first of July, 1870, — the same 
and eaoh of them were, by the said commissioners, sold, nego- 
tiated, and delivered, for a valuable considération received, to 
divers innocent purchasers thereof, in the ôpennlarkBt^ in thé 
ueual course of business, and without àny riotice or knowl- 
edge whatever of any of the several matters and things in the 
said pleas in this replication mentioned, to-\\?it, to Samuel B. 
Halsey, John Marsh, Charles P. Ogden, John L. Baldwin, 
Bdwin Ford, Joseph Lovell, Caroline E. Seofield, and James 
Jackson, aU of the county of Morris ànd state of New Jersey; 
which several persons afterwards, to-wit, on the day and year 
aforesaid, duly assigned and transferred the said bonds to the 
plaintiff, who then and there, and hath ever since^ continued 
to be the lawf ul owner and holder thereof. 

To this replication the défendants hâve demurred, and the 
ground of the demurrer is that the facts disclosôd by the rep- 
lication show that the court bas no jurisdiction of the case. 

Do thèse facts, to-wit, the original ownership of the bonds 
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hy citizens of the same state in which the défendant corpo- 
ration résides, and from or through whom the plaintiff derived 
title, deprive the court of jurisdiction? The answer of the 
question involves the construction of the first section of the 
act of March 3, 1875, (18 St. 470,) which enacts that "no 
circuit or district court shall hâve cognizance of any suit 
founded on contract, in favor of an assignée, unlcss a suit 
might hâve been prosecuted in such court to recover thereon 
if no assignraent has been made, except in cases of promis- 
Bory notes, negotiable by the law merchant, and bills of ex- 
change," 

It will be perceived, on examination, that this is a re-en- 
actment of the eleventh section of the judiciary act, with a 
change of phraseology as to the subject-matter of the suit. 
The latter spécifies a "suit to recover the contents of any 
promissory note, or other choses in action," while the récent 
enactment embraces "any suit founded on a contract," and 
excepta "promissory notes and bills of exchange." The ob- 
ject of both is the same — to prevent persons assigning con- 
tracts to nominal parties, residing in other states, merely to 
clothe the court with jurisdiction from the résidence of the 
litigants. This replication is put in to claim for the plaintiff 
the benefit of the well-known doctrine that a purchaser with 
notice may inyoke in his behalf the want of notice of a prior 
innocent holder. The défendants, by demurring thereto, con- 
fesB the truth of its allégations, and acknowledge that the 
plaintiff is a bona fide holder of the bonds, without notice of 
the alleged defects in their inception. City of Lexington v. 
Butler, U Wall. 282, 295. 

It is conceded that such municipal bonds are contracta, but 
they are not the contracta that are contemplated by the sec- 
tion of the statute under considération, It is not a contract 
which the maker of the bonds enters into with the original 
holder, who tranfers his right of action, by assignment, to a 
subséquent holder, but one made with every holder of a bond 
who has the right of action by reason of his honafide posses- 
sion. Such bonds hâve aU the qualities of pegotiable paper, 
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and pass from hand to hand without assignment, and hence 
corne within the spirit, if not the letter, of the exception 
stated in the act. 

The observations of the learned judge (Story) in BuUard v. 
Bell, 1 Mason, 243, 262, although suggested in référence to 
notes issued by a banking institution, are quite pertinent to the 
case of municipal bonds. He says: "A note payable to 
bearer is of ten said to be assignable by delivery ; but, in cor- 
rect language, there is no assignment in the case. It passes 
by mère delivery, and the holder never makes any title by or 
through any assignment, but claims merely as bearer. The 
note is an original promise by the maker to pay any person 
who shall become the bearer; it is, therefôre, payable to any 
and every person who successively holds the note bona fide, 
not by virtue of any assignment of the promise, but by an 
original and direct promise moving from the niaker to the 
bearer." 

To the same eiffect was the opinion of the suprême court in 
the case of Smith v. Clapy, 16 Pet. 125, where it was held 
that the plaintiff, to whom had been assigned a promissory 
note payable to A. B., or bearer, was not an assignée, within 
the provisions of the eleventh section of the judiciary act, 
although, in the déclaration filed, he had averred that the 
note had been duly assigned over and delivered to him, 
whereby he became the bearer, etc. The court said it waa 
obvions, from the fact that the note waa payable to bearer, 
that the assignment was by delivery merely, and not by 
indorsement, which must be in writing, and hence that the 
holder did not come within the prohibition of the law. See, 
also, Bradford v. Jenks, 12 McLean, 130; White v. RaUroad 
Co. 21 How. 675; Thompson v. Lee Co. 3 Wall. 327; and 
City of Lexington v. Butler, supra. 

Taking this view, it is not necessary to consider whether 
the several pleas, to which the replication is an answer, show 
any defence to the déclaration. The court has heretoforé 
expressed its opinion fully upon the question, iû previons 
Buits of a like character, on motion to strike ont Bùteh pleas. 

The demurrer is overruled. 
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Thb Ibon SiiiVEB MiîTiNQ CoMPANT V. MuEPHT, and others. 
Ieon Mine v. Loella Mine. 

{District Court, D. Nevada. May 28, 1880.» 

1. MiNiNO CiiAiMS — Location — Lodb. — Where a location has been made 

upon the top or apex of a Iode, the miner ma}' follow it to any depih, 
although in Its downward course it may enter adjoining land. 

2. Same — Same — Same. — No location can bemade on the middle part of 

a Iode," or otherwise than at the top or apex, which will enable the 
locator to go beyond his line. 

5. Same— Same — Same. — Quœre, whetlier a location made on the dip of 

a vein would not be valld as against ono of a later date higher up. 
4L Same-t-Lode — " Top or Apex." — The top or apex of a Iode is the end 
or edge or terminal point of the Iode nearest the surface of the earth. 
It is not required that it shall be on or near or within any given 
distanioe of the surface. If found at any depth, and the locator can 
deflne on the surface the area which will enclose it, the Iode may be 
held by such location. 

6. Bamb — Bamb — Samb. — A Iode gains a new end »r terminal point by 

detachment from a larger mass through the disruption and upheaval 
of the country in which such mass was situated. 
6. Same — Same — Same — Evidence. — In order to defeat a location upon a 
valuable part of a Iode, in any of the éléments which attach to a 
proper location, by reason of the connection of the Iode with adjacent 
parts which are barren and worthless, the évidence should clearly 
establish the connection and unity of the several parts. 

Hallett, D. J., (ckarging jury.) I regret that it becomes 
necessary to ask you to consider a case as important as this 
at a late hour on Saturday evening, and after a week of such 
labor as you hâve endured. If we were not a busy people in 
this country we might, by going on for three or four hours 
each day, make it much more comfortable ail around, and I 
sometimes think that perhaps we would corne to better con- 
clusions if we could take a little more time for it. But you 
know how it is with us — we hâve to hurry along; everybody 
who cornes hère as jurors and witn'esses seems to feel that 
within the next tbirty days there is something of great 
ijnportanoe to them to happen, to which they must give their 
Personal attention; and.sp we try to move in court according 
to the manuer of doing business lu the country in which we 
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réside, as rapidly as possible. If you could go over from now 
until moming — if to-morrow were not the Sabbath day, and 
the next day after that a holiday — I •would be inclined to put 
off the further considération of this case until to-morrow, or 
the next day. But it seems to be necessary, in order that 
there may not be too much delay, that you should do what 
best you can. 

The question for your considération — and I do not think 
there is more than one of very great importance — is exceedingly 
important to thèse parties. Whether it may be of importance 
to other parties, not parties to this controversy, is not a mat- 
ter for your considération, or for mine. The décision in a 
cause in this court may be of some value as a précèdent. 
Courts usually try to find out the correct principle upon which 
a cause should be decided, and when once, after some atten- 
tion to the subject, they hâve arrived at a conclusion as to 
the rule which shall be observed in any cause, it is regarded 
as a décision which may be foUowed in subséquent actions of 
the same character. But the case has no other importance 
than as it affects the property in controversy, for there is 
nothing hère but the interests which are involved in this 
suit ; and this is peculiarly so as to thèse mining cases. 

In ail my expérience, and it has been of some length in 
this country, I do not know that I hâve found cases which 
exactly resemble each other. Almost always, the case arising 
has some peculiarity that will distinguish it from another; 
some feature which we bave not observed before, and which 
varies a little the rule which is to be applied. Of course, 
there are certain principles recognized always and in ail 
cases, which no one will controvert, of which this cannot be 
said ; but there are peculiarities in each case, and it may be 
said that each stands upon its own bottom. So that you 
ought not to hâve any impression, from what has been said 
by counsel, that your décision is of any inlportance as affect- 
ing the mining interests of Leadville or any other section, of 
the country. It does, in fact, only affect the mattershere in 
issue between thèse parties and this property. 

v.3,no.7— 24 
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Now, as to the amount involved, it is true ît is considered 
by the parties as considérable, but in law we should décide it 
the same as though it were of the most trifling charaoter. 
The rule is that the same principle must be applied in ail 
cases to the rich and poor alike, and it is your duty and mine 
to discard ail référence in regard to the amount and to the 
parties, treating them as we used to in sohool the algebraio 
quantities, the représentatives of value which were arrayed 
against eaoh other, and which we used in working out the 
problems there submitted to us. It matters net whether a 
man on one side of this controversy is rich and the other poor; 
it is not a matter which should affect our judgment in one 
way or another. 

As to the matters which are particularly for your consid- 
ération, you hâve observed, in ail that has been said by the 
witnesses and the counsel, that it is a controversy relating to 
the Iode and the vein at a point somewhat distant from the 
location; that is to say, aceording to the custom of miners, 
the plaintiffs, or their grantors, secured a location 300 feet in 
width and 1,500 feet in length at a certain point. In that 
ground, originating there by its top and apex, they say they 
hâve the top and apex of the Iode, and having given proof, 
which I think is uncontradicted, to the effect that there is a 
Iode there, in pursuit of that Iode beyond the Unes of their 
location, and at a distance of 400 or 500 feet east of their loca- 
tion, they hâve reached a point where they hâve come in con- 
flict with the défendants. This location was made upon the 
surface or the declining surface of the hill. I do not know 
that any of the witnesses bave stated to you the exact con- 
tour of that hill — how much it déclines ; but it is shown that 
it is a hill declining to the westward — that is, coming down 
from the east and declining to the westward — and they made 
their location on the side of that hill. The défendants went 
to the east of that location some 400 or 600 feet. 1 do not 
know that we are told the exact distance, nor is it important ; 
but they went upon the surface of the hill above the plaintiffs' 
ground at a considérable distance, and there sunk down a 
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shaft to a depth of 300 feet — something like that — and hâve 
run down to the vein in the plaintiffs' incline, and the plain- 
tifÏB 8ay they bave the top or apex in their ground. 

Now, it ia a part of the statute law of the United States 
that thèse locations shall be upon the top and apex of the 
vein. The law goes upon the hypothesis that ail veina are 
more or les s vertical in the earth. They corne up something 
in this manner : if we suppose this sheet of paper représenta 
the vein, that they extend in some position vertically, or 
fiomewhat so, to the surface of the earth, and that the end or 
top of the vein cornes up towards or near the surface, and the 
miner in searching for it will make his location in référence 
to the end or top which comes np toward the surface ; and the 
plaintiffs say that they did make their location according to 
the top and apex; that they found it in a certain locality, 
and enelosed it in their parallelogram ; laid out their ground 
with référence to the top and apex. Now the law — that being 
done — gives the miner the whole vein wherever it may go. 
The law permits him to foUow it to any depth — to any depth — 
although in its downward course it may enter the land adjoia- 
ing. He may go down on the course of the vein as far as he 
can pursue it — ^as far as he can show that it is the same Iode 
or vein he may follow it, however deep it may go, until it be. 
comes, in the nature of things, an impossibility to go any 
further. You know that at some depths it is impossible to 
go because it becomes so warm, or other difficulties are en- 
countered which render it impossible to go further. Now, 
the plaintiff claims that in pursuit of the lode^ away out to 
the east of their location, the défendants came down upon 
them and ousted them from the possession, and if that is true 
the plaintiffs are entitled to recover; because, if the vein 
originating in their own ground proceeds distinctly and clearly 
out td the place in controversy, the plaintiffs are entitled to it 
there as well as in their own surface lines. 

Now, as to whether it does proceed in that manner I think 
the évidence is quite clear, and you will hâve no difficulty 
about that. From this point in thèse first workings of the 
plaintiffs, as shown on the map,.aiîd has been,,illustrated 
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npon ail the maps which hâve been put up, from that point 
the vein extends away down to the Murphy shaft. A large 
part of the testimony has been directed to that point, and th« 
witnesses hâve ail conourred in saying that the vein extends 
right along from one point to the other. We. used to hâve 
Bome controversy as to whether it could be pursued in that 
manner, if it declined by only a small degree, only a little 
from the plane of the horizon. The witnesses stated that it 
•was twelveor fifteen degreea below the plane of the horizon, 
and it used to be contended hère in this court, and in other 
courts of the state, that they could not hold the vein if it de- 
clined in only a small degree from the plane of the horizon; 
they said that the law should be applied to veins which are 
more vertical in tbeir course, but we hâve heard nothing of 
that in this case. That point was decided against that view 
whenever it was made, and we hâve heard nothing of it in 
this case; it is not a question in issue, for it has not been 
raised, either by the instructions submitted to me, or requests 
to charge, or arguments of counsel. 

And then there is some question hère as to the extent of 
the top or apex of the location, assuming that what they 
claim to be the top and apex is such ; there is some question 
hère as to thé extent of it along the course of the location 
from north to south. . You will remember the évidence about 
that drift that runs away oflf across the map down to the lef t, 
down to the northwest — I hâve sometimes to stop to get thèse 
directions myself, although I ought to be very familiar with 
them — down to the northwest, and which may tend to prove 
that out in that direction the top or apex of the Iode, if there 
is any, may be down lower below this claim and upon the 
Iron Hat, or somewhere down there. If that were a ques- 
tion in issue hère we should hâve some difficulty about it, 
but it is not. As to this particular ground that is in con- 
troversy between the plaintiffs and défendants, it is agreed 
that if there is any top and apex whetever it is there along 
where the witnesses hâve explored the ground, and which 
they mentioned in their testimony, from along in those first 
workings to the north of the main incline, and not very fai 
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to the north of it. So that the single question which appears 
to be for your considération relates to this top or apex, and 
wliether there is any such tliing there or not. Upon that 
point, fearing that I might talk a little at random, as I some- 
times do, I hâve written down what I wish you to consider 
with référence to it : 

"The principal question for your considération is whether 
the plaintiff has the top and apex of the Iode in its location, or 
within the lines of its location, extended downward vertically. 
As presented by the évidence, the question is whether the top 
and apex of the Iode is anywhere exposed, or does in faot lie 
in plaintiffs' ground. 

"And first we may say, by way of définition, that the top or 
apex is the end or edge or terminal point of the Iode nearest 
the surface of the earth. It is not required that it shall be 
on or near or within any given distance of the surface. If 
found at any depth, and the locator can define on the surface 
the area which will enclose it, the Iode may be held by such 
location. Now, whether there is such an end, edge or termi- 
nal point of the vein or Iode at any depth in plaintiflf's ground, 
is the question to be determined by the évidence. To estab- 
lish that proposition, the plaintiff has given muoh évidence . 
tending to prove that the ore body terminâtes at or near the 
first level north, or the water level spoken of by the witnesses; 
and that, if any ore or vein matter may be found westward 
from that line, its présence in that locality may be accounted 
for on the hypothesis that it was brought into that position 
Bubsequently to the déposition of the vein, and by Bome dis- 
ruption and upheaval of the country. 

"You will readily recall what was said by the witnesses for 
the plaintiff as to the déposition of the Iode matter between 
the porphyry and lime while the latter were in some other 
and probably lower position, and by subséquent upheaval or 
dépression the whole mass was broken into fragments, of which 
ore is found at the Iron claim. In such movement it is said 
that a new fissure was formed on the face of the infracted 
limestone, into which much of the vein matter would neces- 
sarily fall, and thus may be explained the présence of any ore 
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or gangue that may hâve been found on the western face of 
the limestone. It is not my purpose to go over the évidence 
on that point, or even to mention the principal points in it. 
That has been done by couneel, and you are to consider 
ail that has been brought before you on the subject. But 
I draw your attention to that theory, and say to you that 
if the vein or Iode was formed in the way supposed, in 
connection with a much larger extent of the same matter, 
and this part, detached from another, was brought into its 
présent position by some movement of the country, occurring 
after the Iode was deposited, that circumstance will give it 
unity and individuality as distinguishing it from every part to 
the west of it. And, if that theory be correct, the occurrence 
of ore or gangue on the western face of the limestone is not 
material, for the uplifted part lying on the upper face or 
plane of the limestone to the eastward, having been detached 
from the mass of which it was originally a part, gains by 
that circumstance a new end or terminal point, by which it 
may be held. In that view the fissure, if any, on the western 
face of the limestone, occurring after the other in point of 
time, has a distinct character of its own, and if it carries ore 
may be taken and held as a distinct Iode." 

You understand, gentlemen, that it may be separated from 
the other, originating at a différent time, and thus having a 
différent character, although it connects, at the points men- 
tioned by witnesses, with the other fissure; it may be re- 
garded as a distinct body in it itself, which may be taken as 
Bucb, if it has anything in it of value. 

"In that view, if you find that it is sustained by the évi- 
dence, the plaintiffs hâve the top and apex of the Iode in their 
location, and I do not discover any other point which should 
give you difficulty in arriving at a verdict for the plaintiffs. 
And, generally, in support of that view it should be borne in 
mind that a fissure on the western face of the limestone, de- 
Bcending with the slope of the hill, would seem from its posi- 
tion, and may appear from the évidence, to bave but little 
value; and if by taking it in connection with another fissure, 
standing at right angles with it, or nearly, the latter carrying 
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valuable ore, we may defeat a location made at the angle 
f ormed by both, the évidence should be clear to the pmnt that 
they are ope in origin and growth. In other words, the plain- 
tifs' grantors, having located on a valuable part of the Iode, if 
what lies west of them is very clearly to your minds barren , 
and worthless, before it shall be accepted to defeat plaintiff 'a 
location, in any of the éléments which attach to a proper loca- 
tion, the évidence should clearly establish the connection and 
unity of the several parts, 

" We corne next to the position assumed by the défendants, 
to the effect that the Iode is continuous from side to side of 
plaintiffs' location, and that the part which plaintiflfs claim to 
be a top or apex is only an upward swell, ridge, or high 
point in the vein from which it descends in both directions. 
In support of that view évidence has been given to the effect 
that the ore was deposited after the tracks had corne to their 
présent position, the déposition proceeding praotically at the 
same time and by the same agencies on the upper and east- 
em face of the limestone, and upon the western face of tho 
limestone as well." 

You understand, gentlemen, that there is a différence 
between thèse parties as to the time of the upheaval or break ; 
that is, as to whether that occurred before or after the dépo- 
sition of the minerai, 

"According to that theory the ore was deposited, as it is 
now found on the eastern and western slopes of the limestone, 
by the same forces, and in the same way, and at about the 
same time. I do not go over the évidence in relation to that 
matter, or piention the principal points in it, but leave you 
to eonsider it in connection with that given by the plaintiff 
touching the origin of this Iode, Ail of this évidence is valu- 
able only as it may enable you to détermine whether the Iode 
is continuous from one side to the other of plaintiffs' location. 

"And if it is continuous, as suggested — that is to say, if 
coming in at one side it passes unbroken to the other — the 
plaintiff cannot foUow it beyond the lines of its location. And 
hère you must remetnber ail that has been said concerning 
the matter of the continuance of the fissure orcavity in which 
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the ore îs found; for the ore may be continuous, apparently, 
Vfiïh a différence in origin of the fissure as to the several 
parts thereof . But if the fissure existed on both faces of the 
limestone at the time the ore was deposited — the latter was 
deposited, as before explained, at one and the same time and by 
the same forces — it ought to be said that it is continuous 
throughout. And no Location can be made on the middle 
part of a Iode, or otherwise than at the top and apex, which 
will enable the locator to go beyond his line." 

I will say to the counsel in that case, which is not for the 
considération of the jury, that it has always been a question 
in my mind whether a location made on the dip of a vein 
would not be valid as against one of later date, higher up. That 
is to say, whether, if a location be made upon the dip of a 
vein, the locator may not pursue it in the downward course, 
although he may not in the upward course, and may not 
hold the whole which lies within his location and below it, as 
against any one locating subsequently at a higher point on 
the same vein. I admit that that question is presented in this 
case, but after some considération, as this is the doctrine 
generally accepted in this state, I hâve concluded to adhère 
to it, and leave the considération of the question for the 
suprême court, if there be anything in it. 

"In that view, if you find the faot to be that the vein has 
no end or terminal point in plaintiff's ground, the law is with 
the défendants. But if you find the top or apex in plaintiff's 
location, as before defined, the law is with the plaintiff." 

Now, I hâve one word further of explanation: The tes- 
timony is to the effect that in going down to the westward, in 
those winzes that were sunk down some 27 or 30 feet, there 
was ore in the bottom, and it was not shown that this con- 
tinued without the plaintiff's ground, and I think that the 
défendants' theory is that if this point reached at the bottom 
of thèse winzes was lower than any other within the location, 
80 that in going to the eastward the gênerai élévation would 
be upward — that is, taking the direction from both points the 
bottom of the winzes and the east side of the location, or the 
gênerai course, would be upward — that the plaintiff is thereby 
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defeated. That is not my view of the matter. In my view, 
if this should be no more than a wave in the limestone, and 
the terminal points of the ore within the plaintiff's location, 
the plaintiff might sélect any point as the apex of the vein 
from the bottom of the winzes to the highest point which 
they reach. In other words, the vein must proceed across 
and without the plaintiff's claim to the westward, in order to 
defeat the action upon the ground that the location is in the 
middle of the vein. 

Of course, gentlemen, you will remember the évidence as 
to the shafts down the hill, and on that subject that may be 
considered in connection with the évidence in regard to thèse 
■winzes. If you find it is a continuons body of ore, extending 
from the eastward, over the high point in the limestone and 
down to the west, beyond the plaintiff's location, it is enough. 

The substance of thèse matters — ail that is very important 
for you to remember, gentlemen — is in this paper, and that- 
you will hâve in your retirement. There is one hère, in the 
prayers of the défendants, that should be given: "If you 
should find for the plaintiffs, in any event you can only find 
for them to the extent of the top or the apex as developed in 
the Iron claim ; and in the verdict that you return, if it should 
be for the plaintiff, you will state the extent of the Iode to 
■which the plaintiff is entitled." I think that was, by the 
àssumption of counsel, in some of their requests that were 
made, some 316 feet.- I suppose there is no objection to that 
being considered as the extent. 

The jury retired, and after a short délibération returned a 
verdict for the défendants. 
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Mbbsman r. Webges and another. 

(Gireuit Court, D. lowa. June 23, 1880.) 

1. PoKGBRT — Accommodation Note— Innocent iNDORSEr:.— The accom- 

modation note of an individual partner, secured by a mortgage upon 
the wife's separate property, and made for the beneflt of the flrm, is 
utterly void in the hands of an innocent indorsee, as against the wife 
of the maker, where the name of the wife was forged, prior to indorse- 
ment, as the joint maker of Buch note, by the payée and managing 
partner of the firm. 

2. Samb — Samk — MoBTGAQB. — The mortgage given to secure the note, 

although duly executed by the husband and wife, is rendered void by 
such forgery. 

8. JUBISDICTION — FoEECLOStTRE — ASSIGNOE AND ASSIGNEE. — In SUch caS» 

a fédéral court could not assume jurisdiction of a suit by the assignée 
upon the mortgage alone, when the assignor and the mortgagor are 
both citizens of the same state. 
Shéldon v. Sell, 8 How. 441, foUowed. 

In E(iuity. 

Wright, Qatch d Wright, for complainant. 

J. 0. Croshy and Parsons & Runnells, for respondents. 

Love, D. J. This is a bill to foreclose a mortgage upon 
certain lands, the property of Lucy W. Werges, situated 
in Clayton county, lowa. The husband, Casper A. Werges, 
joined in the mortgage without any title to the lands, or any 
interest, except what the law gives him. The essential facts 
are as follows : 

Casper A, Werges, with one E. H. Kreuger, now deeeased, 
was engaged in the milling business at Clayton county, lowa 
under the firm name of Kreuger, Werges & Co. E. H. Kreuger 
was the managing partner. Werges seems to hâve been com- 
mitting the business to his exclusive control. Kreuger went 
to St. Louis and agreed with the complainant for a loan of 
$6,000 to the firm of Kreuger, Werges & Co., and for their 
use and benefit. To secure this loan, Casper A. Werges exe- 
cuted his note, payable to the order of Kreuger, his partner. 
The mortgage in question was also executed and delivered, 
with the note, to Kreuger. Kreuger, while the note was m 
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his possession, and before its delivery to the complainant, 
forged the name of Mrs. Werges to the note, He indorsed 
this forged note to the complainant, placed the mortgage in 
thehands of the recorder for record, and received the $6,000, 
for which the note and mQrtgage were given. 

The complainant was wholly ignorant of the forgery, and 
in nowise implicated in it. His perfect good faith in the 
transaction cannot be impugned. I find the fact to be that 
Kreuger committed the forgery of Mrs. Werges' name. There 
is no direct évidence to establish the fact, but the négative 
and circumstantial évidence is, to my mind, conclusive. 

It is in évidence, and not, I think, seriously questioned, 
that when the note passed into the hands of Kreuger the 
name of Mrs. Werges was not signed to it. Her name was 
placed upon the note by somebody who had an interest in so 
doing. Neither she nor her husband signed her name to the 
note. Her name was put to the note without her knowledge 
or consent. There is no évidence that the note was ever in 
the possession, after its delivery to Kreuger, of any person 
but Kreuger and the complainant. The complainant did not 
commit the forgery. This is conceded. Who, then, did corn- 
mit the forgery? It must bave been some one who had an 
interest in the note, and a motive to commit the crime. No 
stranger to the note, without interest or motive, would hâve 
forged Mrs. Werges' name, or could hâve done it without 
possession of the note. Casper A. Werges did not sign his 
wife's name to the note. She did not subscribe her name to 
it. Mersman did not. It was never, that we know of, in the 
hands of any stranger to the instrument. The inévitable 
conclusion is that Kreuger committed the forgery. 

We can easily find a motive ipoving Kreuger to use the 
name of Mrs. Werges as he did. He probably found or ap- 
préhende d difficulty in negotiating the note to Mersman with- 
out the name of Mrs. Werges. It is admitted by the com- 
plainant's counsel that it was understood by both Kreuger 
and Mersman that the note was to be signed by Mrs. Werges. 
This being the case, Kreuger had reason to believe that he 
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could not get the money from complainant without the signa- 
ture of Mrs. Werges to the note. 

In order, therefore, to get the money Kreuger forged the 
name of Mrs. Werges to the note. 

Perhaps he aasuined in his own mind that he might do this 
■with impunity, if not propriety, since by signing her name 
he would not substantially increase her liability, seeing that 
she had agreed to pledge her land by mortgage for the debt ; 
or it is possible that to Kreuger's mind it appeared that the 
name of Mrs. Werges to the note would, under the circum- 
stances, be at most a mère matter of form. 

The note and mortgage must be treated as one contract. 
The parties evidently so intended them. They were delivered 
togetber, and at the same time, as security for the debt. The 
complainant would not otherwise hâve received them, and 
advanced the money upon them. Considered in this light, 
they must be construed together, and their true character is 
that of accommodation paper. The paper was especially 
Bueh as to Mrs. Werges, who received no considération what- 
everfor executing the mortgage. Casper A. Werges executed 
the note for the accommodation of the firm to which he be- 
longed, and his wife joined him in the mortgage to secure 
the same. She was clearly a surety for the firm of Kreuger 
& Werges. She executed the mortgage for the accommodation 
of that firm. The note and mortgage were in form given to 
Kreuger, and made payable to his order, to enable him to 
indorse the note, and thus transfer both note and mortgage 
to the complainant as security for the money to be loaned by 
the plaintiff to the firm. 

While the note and mortgage were in the hands of Kreuger, 
and before the transfer, Kreuger forged Mrs. Werges' name 
to the note. He thus entirely ehanged her relation to the 
transaction. He made her a principal instead of a surety in 
the contract evideneed by the note and mortgage. Can it be 
doubted that the moment Kreuger ehanged the contract with- 
out Mrs. Werges' consent she was released? She signed the 
contract for the accommodation of the firm. A member of the 
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firm 80 changed ît, witliouther authority, as to make her a prin- 
cipal instead of an accommodation party. Surely, then, the 
note and mortgage ceased, as to her, to hâve any validity in 
the hands of Kreuger, and Kreuger could transfer to the com- 
plainant no better title as against Mrs. Werges than he him- 
self had. The contract evidenced by the note and mortgage 
was not Mrs. Werges' contract after the forgery of her name 
to the note, and it could not be made her contract by its 
transfer to the complainant. The instrument which Mrs. 
Werges signed was not negotiable, and the note ceased to be 
Bo in the hands of Kreuger after he destroyed its identity, and 
made it a différent note from that which the parties had 
signed, by the forgery of Mrs. Werges' name to it. 

Suppose a party holding negotiable paper delivered to him 
for his own accommodation, for the purpose of enabling him 
to raise money upon it, makes a material altération of it, and 
then passes the paper for value to an innocent indorsee. 
Can the original accommodation makers be held upon the^ 
paper ? Clearly not, because the paper passed to the innocent 
indorser is not the deed of the accommodation makers. Noth- 
ing is better settled in the law of negotiable paper than that 
those defences which go to the very inception and validity of 
the paper may always be set up against an innocent holder 
of the paper. Hence, where the name of a party bas been 
forged to a negotiable bill or note, or where it bas been exe- 
cuted without his authority, it is utterly void as against him in 
the banda of an innocent holder or indorsee. The same rule 
must undoubtedly hold as to any material altération made 
after its exécution or indorsement, when it is sought to enforce 
the paper against the maker or indorser. Suppose the 
holder of a note for one thousand dollars should change it to 
two thousand dollars, and then indorse it before due for value, 
could the maker be made liable upon it? Would sueh an 
instrument be the deed or contract of the maker? Would 
the holder bave any authority whatever to bind the maker by 
indorsing it over for value ? 

But is insisted that, even setting aside the note as utterlj 
null and void, this suit can be maintained upon the mortgags 
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alone ; Aat Mrs. Werges undeniably executed the mortgage, 
and lier genuine signature to if. ; that the real considération 
of the mortgage was the debt of $6,000 due from the ûrm of 
Werges & Kreuger to the complainant; that the note was at 
most but évidence of that debt; and that the real purpose and 
intention of Mrs. Werges in giving the mortgage was to 
secure the debt. Hence, it ia argued that the provision of the 
mortgage, that it should stand as a security for the payment 
of the note of Casper A. Werges to B. H. Kreuger, was more 
a matter of form than substance, and that it can be no wrong 
to Mrs. Werges to compel payment by the sale of lier prop- 
erty of the very debt that she purposely pledged it to pay. 

It will be seen that this argument is exceedingly ingénions 
jnd plausible. It is, however, in my judgment, untenable. 

Mrs. Werges saw fit to pledge her land by mortgage to pay 
a note executed by her husband to Kreuger. Non constat 
that she would hâve mortgaged her property in any other 
form. If she had been asked to give a mortgage to secure 
ths debt of the firm of Kreuger & Werges to the plaintiff, she 
might, for aught we know, bave refused. Parties may con- 
traot in a certain form, and they bave a right to do so. The 
law cannot change their contract, and hold them to the sub- 
stance of it in a wholly différent form. 

The debt in this case was not Mrs. Werges'. The consid- 
ération did not move to her. Her property is bound for it 
only by virtue of her express contract. She cannot be made 
liable on the ground that she received the considération, and 
therefore that, irrespeetive of the written évidence, she ia 
bound to pay the debt. She can be made liable for the debt 
only in pursuance of the terms of her written contract, and 
not otherwise. In order to hâve fixed her liability, or rather 
that of her property, it would bave been necessary, as the 
contract was actually made for Mersman, to présent the 
note to Casper Werges, the maker, and protest it for non- 
payment. Setting aside the note as a part of the contract, 
and proceeding directly upon the mortgage, ik) demand, 
notice, or protest was necessary. In a word, by treating the 
note as a nullity, and proceeding directly on the mortgage, a 
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collatéral and conditional liability would be changed into a 
direct and absolute liability. 

Again, as the contract was, in f act, made, Mrs. Wergea was 
a Burety for her husband. She pledged her property, without 
considération to her, for his debt. If we set aside and disre- 
gard the note, and proceed upon the debt and mortgage di- 
rectly, she becomes a joint debtor with her husband upon the 
face of the contract of mortgage. She is a joint obligor with 
her husband, and in order to entitle herself to any of the 
rights of a surety she must resort to paroi évidence, showing 
her true relation to the debt. In a word, by setting aside the 
note, to which the mortgage was a mère incident, and treat- 
ing the mortgage as the évidence of indebtednesg, we change 
the position of Mrs. Werges upon the face of the written con- 
tract from that of a surety, which she was, to thatof a princi- 
pal debtor, which she was not. Again, the debt was, in fact, 
not that of her husband individually. It was the debt of 
the firm. By charging her direotly upon the mortgage, mak- 
ing the debt, not; the note, the basis of her liability, she 
becomes the surety not of her husband, which she in fact was, 
but the surety of the firm of Kreuger & Werges, which she in 
truth was not. 

Lastly, if we reject the note and count exclusively upon the 
mortgage, the jurisdiction hère clearly fails. The mortgage 
was not a negotiable instrument; it was given to Kreuger in 
his name, and by him assigned by delivery to the complain- 
ant. Kreuger could not hâve sued thèse défendants in this 
com-t upon the mortgage, being himself a citizen of lowa. 
Therefore, his assignée, the complainant, cannot maintain an 
action hère. The complainant is clearly within the prohibi- 
tion of the judicial act, and the amendatory act of 1875. 
Sea^ Sheldon t. Sell, 8 How. 441, 449. 
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Jones ». Miller. 
{Cîrmit Court, D. Nébraska. , 1880.) 

1. BviDENOK— Record of Formes Suit — Idbntitt oï Controveest 

Where the question in oontroversy relates to tlie identity of certain 
land, record évidence ia admissible to show tliat tlie same oontroversy 
bas been litigated between tbe défendant and the plaintlfl's grantor, 
and determined by tbe state court. 

2. Same— Qrahtor and Gbantee — Adverse Possession. — The adverse 

holding of a grantor who bas given a warranty deed, must be estab- 
lished by clear and undoubted testimony, showing a change ia the 
relations of the parties towards the land. 

In Equity. 

John D. Howe and Geo, W. Amhrose, for complaînant, 

E. Wakeley, for défendant. 

MoCbary, g. J. This is a bill to quiet title to a tract of 
land in the city of Omaha, known as part of block 172|- in 
the Omaha City Gompany's survey. This snrvey was made 
prior to the time when the title of the United States was 
«xtinguished. The government title, however, subsequently 
Tested in one John A. Horhach, who made several deeds, 
describing the land conveyed by référence to said plat. It 
appears that lots were bought and sold during a considérable 
period of time by référence thereto, and that the plat was 
published and well known in the community. The principal 
question in dispute hère is as to whether the land now in 
oontroversy is identical with said block 172J. Both parties 
claim under Horbach as a common source of title, and 
eaeh holds a deed for a tract of land coming from him 
through several meane conveyances. On the sixteenth of Jan- 
uary, 1868, Horbach conveyed by warranty deed, to one Moffat, 
eight lots in said block 172^; in February, 1858, Moffat con- 
veyed the same by the same description to B. F. Allen; and 
in March, 1876, Allen conveyed to défendant, Miller. In 
1872 Horbach conveyed the land now in controversy, by metea 
and bounds, without référence to the plat, to one Griffith, who 
in August, 1873, conveyed to plaintiff. 

The case turns upon a question of faot, to-wit: whether 
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block 172J is within the tract conveyed to the plaîntiff. 
If so, défendant has thé earlier deed and the better title. 
There is nothing on the face of the plat to fix definitely its 
précise location; and great difficulty is experienoed now in 
determining this question, because of the oblitération of the 
landmarks of the survey, and the absence of a record fixing 
a starting point from some natural or permanent monument, 
•which can now be fixed. 

Upon a oaref ul examination of the évidence I hâve reached 
the conclusion that the initial point from which the survey, 
relied upon by the défendant, was made, was the correct one. 

The question is certainly not one free from doubt and diffi- 
culty, but I think the weight of évidence supports the theory 
of the défendant. Whatever doubt I might otherwise hav« 
would be resolved in fàvor of the défendant, by considération 
of the fact appearing in évidence that this identical contro- 
versy has been litigated in the courts of Nebraska and ,dè- 
cided in favor of defendaiït. See Horbach v. Miller, 4 Neb. 31. 

It is true that Jones, the présent plaintiff, was not a party 
to that suit, and is, therefore, not abaolutely concluded by 
the judgment therein. But thQ record of the case ia never- 
theless admissible as évidence of the defendant's title as 
against Jones, who was the grantee of Horbach, the latter 
remaining in possession at the time of the suit. Under the 
circumatances adduced in évidence I regard that adjudication 
as entitled to great weight in the détermination of thé ques- 
tion at issue in this case. Horbach had warranted the title, 
and being himself in possession assumed the duty of defend- 
ing the suit. He raised the same questions that are now pre- 
Bented, and they were contested throughout a protracted and 
earnest litigation. It is not to be presumed that Jones was 
ignorant of this litigation. Assuming that he was the bona 
Jide purchaser and the real owner — which, however, does not 
appear — I should be indined to hold, upon aU the évidence, 
that Horbach was acting for him in taking the defence. 

Upon the question of the admissibility of the record in the 
ejectment suit, as évidence against Jones, see Chirac v. Rein- 
ecker, 2 Pet. 613. 

v.3,noJ— 25 
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One other question requireg considération. The plaintiff 
olaims title by virtue of an alleged exclusive, adverse, and 
notorious possession in Horbach and his grantees since 1860, 
and he pleads the statuts of limitations. It appears in évi- 
dence that Horbach enclosed a large tract of land, inoluding 
the premises now in controversy, and exercised acts of own- 
ership over the whole. 

It does not, however, in my judgment, sufiSciently appear 
that, as to the tract now claimed by défendant, there was 
such adverse holding, under claim and color of title, as the 
law contemplâtes. Holding, as I do, that Horbach had sold 
this tract, by warranty deed, to Griffith, it follows that, to 
givô him the benefit of the statute of limitations, I must be 
Batisfied that he held adversely to his own grantee. I do not 
say that in no case a grantor, ■who has given a warranty 
deed, can hold adversely to his grantee, but I am clearly of 
the opinion that such holding must be established by clear 
and undoubted testimony, showing a change in the relations 
of the parties toward the land. The évidence hère simply 
shows that Horbach enclosed this tract with other lands owned 
by him, and the presumption of the law in such a case is 
that, as to the portion which he had sold and conveyed, he 
was in possession in amity with, and in subservience to, the 
title he had given. 

Where there is no claim of right the possession cannot be 
adverse to the true title. It follows, from thèse considera- 
tious, that there must be decree for the défendant. 
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Nettleton V. MosiEB and others. 
(Oirevit Court, D. Minnetota. June, 1S80.) 

1. JnBiBDionoN — Probatb Coubt — Appoihtment ov Ottaediait— Col- 
LATERAL Prookbdeng — Ret. St. op Minn. c. 69, i 1.— Section 1, e. 69, 
of the Revised Statutes of the state of Minnesota, provideg tliat " the 
judge of probate in eacli county, when it appears to him necessary or 
convenient, may appoint guardiana to minora and others, being inîiai- 
itanU or rmdenU in the mne eounty, and also to such as réside out of 
the State and hâve any estate within the same." Hdd, that the 
appointment of a guardian under such section could be attaclied in a 
collatéral proceeding, where It was shown that the minor was not an 
inhabitant or résident of the county la which the jadge of probate 
made such appointment. 

S. YoiD Debd — Equitable Relief. — Qu«r«, whetherabillinequitycaa 
be flled by one out of possession to set aside a conveyance made by 
such guardian, and remove the cloud from the title caused by ths 
exécution and recording of the deed. 

In Equity. Demurrer to Bill. 

S. L. Pierce, for plaintiff. 

W. J. Hahn and J. C. McClure, for défendants. 

MoCeaby, c. j. This is a suit in chancery, brought for 
the purpose of setting aside a guardian's deed. The foUow- 
ing are the material facts. Section 1, c. 59, Eevised Stat- 
utes of Minnesota, provides as foUows : 

"The judge of probate in each county, when it appears to 
him necessary or couTenient, may appoint guardians to 
minors and others, heing inhabitants or résidents in the same 
county, and also to such as réside out of the state and haT0 
any estate within the same." 

The bill avers that application was made to the probate 
court of Goodhue county, Minnesota, for the appointment of 
a guardian for Agnes É. Wells, a minor, and that in the peti» 
tien for such appointment it was "fraudulently and falsely 
etated that the said Agnes E. Wells resided in the county of 
Goodhue ; that, in fact, she did not then and never did réside 
in said county, neither was she %n inhabitant thereof," but 
was then and for many years thereafter a résident and inhab- 
itant of the county of Eice, in the state of Minnesota. Upon 
eaid pétition a guardian for said minor was appointed by the 
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Baid probate court of Goodhue county, and by virtue of such 
appointment the guardian proceeded to sell and convey cer- 
tain real estate of the said minor. The bill is filed to set aside 
this conveyanoe npon the ground that the appointment of 
the guardian was absolutely void, and also to remove the 
cloud from the complainant's title caused by the exécution 
and recording of the gùardian's deed. 

The demurrer raises the question whether the proceedinga 
of the probate court, upon the pétition for the appointment" 
of a guardian for said minor, amount to an adjudication 
■which cànnot be attacked in a collatéral proceeding. It is 
said that the probate court of Goodhue county had jurisdic- 
tion to entertain the application, and to décide the question 
of fact as to the résidence of the minor, and that, having 
decided that question, and made the appointment, its judg- 
ment is conclusive upon the minor and ail persons claiming 
under her. The pétition, it is said, stated the necessary 
jurisdietional f acts, and the .probate court conclusively passed 
upon them when it made the appointment. The rule of laiv 
upon this subject is familiar. An erroneous act or judgment, 
by a court having jurisdiction of the subject-matter and of 
the parties, can be rèviewed and corrected only by a tribunal 
having appellate jurisdiction. When brought in question 
collaterally or incidentally, it is to be regarded aa conclusive 
upon ail parties to it, as well as upon their privies. On the 
other hand, the act or judgment of a tribunal having no cog- 
nizance of the subject-matter is absolutely nuU and void, and 
inay be impeached in any court, either diréctly or collaterally. 

Within which définition does the présent case fall? There 
is often great difficulty in drawing the précise line of distinc- 
tion between such acts as are void and such as are voidable 
only ; but the line exists, and vire must locate it as best wa 
can, Perhaps the safest guide in determining the question, 
80 far as the présent case is concerned, will be found in the 
opinion of Chief Justice Marshall in Griffith v. Frazier, 8 
Cranch, 9. In that case it appeared that an administrator, 
duly appointed to administer an estate in South Carolina, 
had absented himself from that state, whereupon the ordi- 
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nary havîng jurîsdiction in such matters appoînted another 
administrator. A judgment was obtained against the latter, 
upon which exécution was issued, and a sale of real estate 
had. Everything was regular except the appointaient of the 
second administrator. The sale was attacked coUaterally, 
and upon the ground that the second appointment was void. 
In delivering the opinion of the court Chief Justice Marshall 
stated the guiding principle in such cases as follows : "If, 
under any circumstances, the ordinary cottld grant adminis- 
tration during the absence of an executor who has made pro- 
bate of the will, and legally compétent to act, then he Would 
hâve jurisdiction of the subject, and would judge of thèse cir- 
cumstances; but if, in no possible state of things, he could 
grant such administration, it would be difficult to conceive 
how he can bave jurisdiction." Page 26. 

Most, if not ail, the numerous cases in the books upon the 
subject will, upon examination, be found to harmonize with 
this gênerai rule. The cases are very numerous in which it 
has been held that an adjudication, however erroneous, and 
even contrary to fact, cannot be collaterally attacked; but 
they are ail cases in which the court had possession of the 
subject, and was, therefore, empowered to deal with and 
décide ail questions arising. In such cases the court has 
power over the subjeet-matter, and that is jurisdiction. 
Grignon's Lessees y. Astor, 2 How. 319. On the other side of 
the line was the case of Shelton \. Tiffin, 6 How. 163, where 
it was held that a party not served, and whose appearance 
was entered by an attorney without authority, is a nullity, 
and may be collaterally impeached. There was nothing in 
the record to show the want of jurisdiction, but the court held 
that the want of authority in the attorney might be shown by 
paroi. It only remains to apply this doctrine to the case in 
hand. The statute is explicit in defining and limiting tha 
power of the probate court. Each probate judge has power 
to appoint guardians — First, of minors being résidents of the 
same county; second, of minors residing out of the state and 
having property in the county. 
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Can any cîrcumstances be imagined under which a probate 
judge can appoint a guardian for a minor who neither résides 
in nor owns property in the county ? Is not such an appoint- 
ment the aot of a tribunal having no power in the premises ? 
The purpose of the législature was to limit the jurisdiction of 
the probate court to the cases specified, and for obvions rea- 
Bons. If one judge can make a valid appointment of a guard- 
ian for a minor residing in another county of the state, any 
other probate judge in the state may do the same. The 
resuit might be great confusion and confliot, and serions com- 
plications concerning titles. Besides, the law always guards 
carefuUy the rights of infants, and it is apparent that the 
strict enforcement of the statute is necessary to this end. I 
regard the statute, therefore, as not merely directory; it is 
imperative, and the résidence of the minor within the county 
•was, in the case under considération, the fact upon the exist- 
ence of which the power of appointment depended. It is not 
Bufficient, in such a case, that the fact be alleged ; it must 
exist. The power of the probate judge to appoint guardians 
is statutory, and limited to the county. Weston v. Weston, 
14 Johns. 427 ; Sherman v. Ballon, 8 Cow. 304. 

It is conceded that the appointment of an administrator of 
the estate of a person not dead would be void notwithstand- 
ing an allégation of his death. I think the appointment of a 
guardian for a minor whose person and estate are both be- 
yond the jurisdiction of the court is equally void, notwith- 
standing the allégation that the minor is within the jurisdic- 
tion. 

The défendant further insists that if the guardian's ap- 
pointment, and the sale and deed, are ail void, the plaintiff 
has an adéquate remedy at law in an action of ejectment, 
and therefore cannot resort to a court of equity for relief. 
This question did not receive much attention at the hearing, 
and I am not disposed at présent to pass upon it. 

Whether the bill présents a case in which a party not in 
possession has a right to resort to equity to remove a cloud 
upon title, or to cancel and set aside a void deed which has 
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been placed on record, is an important question, Story's Eq. 
Jur, § 700, and cases cited in note a, (llth Ed.) 

Counsel will be heard further upon this question at tho 
next term. 



WiLBON, Assignée, v. National Bank of Bolla. 

{Oirouit Court, W. D. Missouri. July 23, 1880.) 

1. BANKRtiPTcy— Sbt-Off— UstTBT— Rbv. 8t. < 5073.~Section 6073 of the 

Revised Statutes, relating to set-ofla in bankruptcy proceedings, pro- 
vides that " in ail cases of mutual debts or mutual crédits between 
the parties the account between shall be stated, and one debt set oS 
against the other, and the balance onlj shall be allowed or paid ; but 
no set-ofE shall be allowed in favor of any debtors to the bankrupt of 
a claim in its nature not provable against the estate, or of a claim pur- 
chased by or transferred to him after the flling of the pétition. Eeld, 
that iinder this section a judgment obtained by an assignée in bank- 
ruptcy, fOE a penalty incurred by the violation of a state statute 
against usury, could not be set-ofl against a claim of the judgment 
debtor against the bankrupt estate. 

2. Samb — JuKisMCTioN OF CrRcuTT CouRT— BiLL oF Bbvibw — ^Rev. 8t. 

} 4986. — Under section 4986 of the Revised Statutes the circuit court 
bas jurisdiction of a bill to set aside an order of the district eowct 
directing such ofi'set to be made. 

Bill of Eeview. 

B. B. Kingshiry, for plaintiff. 

L. F. Parker, for défendant. 

MoCraet, C. J. This is a case growîng out of proceedings 
in the district court in the matter of William James, bank- 
rupt. The défendant was a creditor of said bankrupt, and 
proved its claim, which was upon a promissory note amount. 
ing, with interest, to $5,000. The note was secured by mort- 
gage, but after exhausting the security there remained a bal- 
ance due against the bankrupt's estate of $2,803, The said 
note was usurious, and the assignée of said bankrupt, the 
présent plaintiff, recovered judgment against the défendant 
for the statutory penalty for violating tbe usury law of Mis- 
souri in the sum of $620. This judgment was recovered some- 
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time after the commencement of tlie bankruptey proceedings. 
Thereupon the défendant petitioned the district court for an 
order directing that the said sum of $620, the amount of 
eaid judgment, be applied as a crédit or offset upon its claims 
•igainst the estate. The district court granted the prayer of 
«lefendant's pétition, and ordered the offset to be made accord- 
ingly. The présent bill is brought to set aside this order as 
erroneous. 

1. I am of opinion that this proceeding is properly insti- 
tnted under the provisions of section 4986 of the Eevised 
Statutes of the United States, which gives to the circuit court 
gênerai superintendenoe and jurisdiction of ail cases and 
questions arising in the district court when sitting as a court 
in bankruptey. 

3. The ôase upon the merits must turn upon the construc- 
tion of section 5073 of the Eevised Statutes, which is as fol- 
lows : 

"Section 5073. In ail cases of mutual debts or mutual 
crédits between the parties the account between them shall be 
stated, and one debt set off against the other, and the bal- 
ance only shall be allowed or paid; but no set-off shall be 
allowed in favor of any debtor to the bankrupt of a claim in 
its nature not provable against the estate, or of a claim pur- 
chased by or transferred to him after the filing of the péti- 
tion." 

The défendant bank held an unsecured claim, duly proved, 
against the estate of the bankrupt, and the asssignee of the 
bankrupt held a judgment against the défendant bank for 
$620, for penalty incurred by the violation of the statute 
against usury. Were thèse "mutual debts" within the mean- 
ing of the statute? In order to make a proper case for set-off, 
under the statute, the debts must be mutual; must be in the 
same right, Saivyer v. Hoag, 17 Wall. 610, 622. If it be con- 
ceded that a judgment for this penalty, recovered by the bank- 
rupt before his bankruptey, would hâve been a debt, within 
the meaning of the statute, which could bave been set off 
against the balance due on the bank's claim, does it foUow 
that a judgment obtained by the assignée after the bankruptey 
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must be regarded in the same light ? It is very clear tnat a 
liability for violation of a pénal statute is net a debt, within 
the terme of the law, and that is ail the claim there was in 
favorof the bankrupt atthe time of the adjudication inbank- 
ruptcy. As between the assignée and the bank is there such 
mutuality as the law requires ? Are there two debts in the 
same right? The assignée sues on behalf of ail the creditors, 
and the judgment recovered by him is assets in his hands for 
the payment, pro rata, of ail the debts of the estate. The 
afïairs of the bankrupt must be settled as of the date of his 
bankruptcy. If there was no right of set-off at that date 
there was none afterwards. 

I am of the opinion that the "mutual debts" and "mutual 
crédits" which may be set off under the act are such as ex- 
isted at the time that the bankruptcy proceedings were com- 
menced. It is expressly declared, in the section above quoted, 
that "no offset shall be allowed of a claim in its nature not 
provable against the estate." What claims are provable? 
This question is answered by the statute : "Ail debts due 
and payable from the bankrupt at the time of the commence- 
ment of the proceedings in bankruptcy * • * may be 
proved agatinst the estate of the bankrupt." Eev. St. § 5067. 

And the same rule governs in determining what are assets 
of the bankrupt. Thèse include "ail the estate, real and Per- 
sonal, of the petitioner; ail dehts due him, or any person for 
his use; ail his rights of action for property or estate;" and 
"any cause of action which he has against any person aris- 
ing from contract," etc.; but do not include any cause of 
action founded in tort. The "mutual debts," then, to which 
the statute refers, are debts in favor of and against the bank- 
rupt at the time of commencement of proceedings in bank- 
ruptcy. The judgment in question does not corne within this 
définition. To hold otherwise, would, as it seems to me, amount 
to a practical discharge of the bank from its liability for a 
violation of the usury law Its claim against the bankrupt'a 
estate is certainly not worth its face, and probably worth lit- 
tle or nothing. Let us suppose a case where the assets ar& 
exhausted, and the estate is worthless. If such is not th© 
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fact in this case, it may be in the next one, and so the illus- 
tration will serve to test the correctness of the construction 
contended for. In such a case we should be called upon to 
order that the party guilty of usury, and liable for a penalty 
therefor, should relieve himself from such liability by credit- 
ing the amount of the penalty upon a worthless claim against 
a bankrupt estate. That would be to defeat the évident pur- 
pose of the law. I am of the opinion that the bank must 
pay the judgment obtained by the plaintiff as assignée. Its 
share of the proceeds of the judgment wiU go to the satisfac- 
tion of its claim, but no more. The money, when coUected, 
must be distributed 'pro rata among creditors. 

The demurrer to the bill is overruled, and if the défendant 
stands upon its demurrer there will be deeree for plaintiff, 
reversing the order of the district court, and directing pro- 
ceedings in accordance with this opinion. 



Platt, Assignée, v. Pbeston and others. 

(District Court, 3. D. New Tm-k. July 26, 1880.) . 

1. Chattei, Mortoage— Filing— Bankrdptct.— The failure to fllo a 
chattel mortgage pursuant to the statute of the state of New York 
does net, par se, avoid the mortgage in favor of au assignée in bank- 
ruptcy. 
• iStewart v. Platt, 19 N. B. B. 347. 

In Equity. 

A. Bluvienskiel, for complainànt. 

B. F. Traey and Henry Brodhead, for défendant Preston. 
F. W. Angcll, for défendant Weinfeld. 

Ghoate, d. J. This is a bill in equity, brought by the assignée 
in bankruptcy of one Neumann, against William J. Preston, 
Montz Weinfeld, and Anthony J, Diekelman, to set aside, as 
fraudulent against the creditors of the bankrupt, a chattel 
mortgage given to the défendant Preston, a lease to the defend- 
dant Weinfeld, and a gênerai assigument made to the défend- 
ant Diekelman, ail of whieh are alleged to hâve been made 
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and executed in pursuanoe of a common fraudnlent purpose, 
and as parts of a single scheme to defraud, hinder, and delay 
creditors. The défendants Preston and Weinfeld appeared 
and defended upon the merits. Diekelman died, after appear- 
ing to resist an application for an injunction, and the suit has 
been revived against his administrator, who, on the fifth day 
of August, 1879, appeared in the cause by his solicitor, but 
no answer has been put in for him, nor has any order been 
entered taking the bill, p^o confessa, as against him. Upon 
the issues raised by the answer of Preston and Weinfeld, which 
deny ail the allégations of fraud contained in the bill, the 
proofs hâve been taken, and the cause has been heard on the 
pleadings and proofs. 

The suprême court of the United States, in the case of 
Steward v. Platt, 19 N. B. Ë. 347, having decided that the 
failure to file a chattel mortgage pursuant to the statute of 
the state of New York does not, per se, avbid the mortgage 
in favor of an assignée in bankruptcy, there is no question to 
be determined, under the answer of the défendant Preston, 
except whether the mortgage was, in its inception, fraudnlent 
in fact as against creditors. The opinion expressed when 
the case was before the court upon an application for an in- 
junction pendente lite, that the proofs then produced would not 
justify a finding that "the mortgage was not, in its inception, 
made in good faith, otherwise than as it may hâve been in- 
tended to keep it secret as regards creditors," is fuUy con- 
firmed by the proofs now taken ; and I am entirely satisfied 
that the mortgage was given and received in good faith, as 
security for an existing debt, and for future advances, with- 
out any purpose or intention of delaying, hindering, or de- 
frauding creditors, and not in contemplation of bankruptcy 
on the part of the mortgagor, and that the omission to file the 
same was not with any such fraudulent purpose or intention, 
or for the purpose of keeping it secret from creditors, but be- 
eause the mortgagee was advised that it was unnecessary 
to file it if he had, as in fact he had, confidence in the Per- 
sonal integrity of the mortgagor. 

In respect to the lease executed by the bankrupfc to t^e 
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défendant Weinfeld, the proof how is that the rent reserved 
vas a full and adéquate rent for the use of the premises. 
Previous to its exécution Weinfeld had beoome the purohaser 
of the machinery and chattels connected with the brewery, 
under the sale to enforce the cbattel mortgage. The proof is 
that the negotiations between the bankrupt and Weinfeld for 
the making of the lease were ail subséquent to this purchase. 
There was no fraud in making it, nor any injury done or 
intended towards creditors. Weinfeld's only object in taking 
the lease was to make an economical use of the property he 
had on the premises. 

Thèse conclusions necessarily dispose of the bill as against 
Preston and Weinfeld. There is an entire failure to prove 
as against them the fraud alleged, which is the basis of the 
suit. The 8us]Dicious circumstances shown upon the motion 
for an injunction hâve been explained, or hâve become imma- 
terial, upon the case now made by the testimony. See 1& N. 
B. E. 241, 

If, as claimed by the complainant, Weinfeld removed and 
sold certain béer from the brewery, which, under the contract 
between Preston and the bankrupt, referred to in the chattei 
mortgagei did not belong to Weinfeld, as the purchaser of 
the chattel mortgage and assignée of the contract, but to the 
bankrupt's estate, the complainant's remedy is not by this 
suit in equity. Whatever trespass Weinfeld may hâve com- 
mitted in this respect appears to hâve been actuated, not by 
a fratidulent purpose in respect to creditors, but by a misap- 
prehension as to his own title. It is not intended to be inti- 
mated that Weinfeld had not a perfect right, as assignée of 
Preston's béer contract, to take and sell ail the béer on the 
premises ; but that question does not arise in this suit, and is 
not passed upon. 

ïhe bill must, therefore, be dismissed as against Pres- 
ton and Weinfeld, with costs. As to the administrator of 
Diekelman, no decree can be made in the présent state of the 
record, and the bill, as to him, is retained for further pro- 
ceedings. 

Decree accordingly. 



DouGHEETT ». Thb Stbambb Fbancokia, etc. 

{District CouH, & V. New York. July 27, 18^0.) 

1. Collision— Négligence— TuG. — A tug having a steamer on her port 
hand, se that if they both kept on they wouM pass at a safe distance, 
at flood tide, at a point wliere tlie peculiarities of navigation mad« Jt 
difficult to pass each otlier at that time, bas no right, at tlie distance 
of a qnarter of a mile or less, to attempt to cross the bow of the 
steamer, withoùt receiving a concurring signal in reply to her two' 
whistJes, indicating a change of coursé. 

2.' Same — Same — Stbameb. — It was négligence upon the part of the 
steamer not to hâve noticed the whistles of the tug. 

3. Same— Same— BuKDBN op Pkoop. — Where a vessel has vlolated a 

known rule of navigation, and that violation of duty may hâve con- 
tributed to the disaster, the burden is on her to prove that the fault 
did not contribute to the collision. 

4. Same — Same — Innocent Th^rd Party.— In such case an innocent 

third party haâ the right to recovef his damages against either of the 
offending vessela, hovfevet ^nequal tfaeir respective faults maij.^TO • 
been. 

E. D. McCar%, for libellant. 

W. R. Beebe and F. A.'Wïlcox, for claimant. 

Choate, D. J. This is a libel by the owner of the barge 
Hope, to recover for the loss of the barge and her cargo of 
coal, She was in tow of the steam -tug George L. Merkle, on 
a voyage from Jersey City to Port Chester, on the twenty- 
eixth day of November, 1878. She was lashed to the port 
BÎde of the tug. OSE Ward's island, in the East river, be- 
tween 6 and 6 : 30 o'clock in the morning, and about 300 feet 
from the shore, the tug and tow came into collision with the 
steamer Franconia, a propeller belonging to the Maine Steam- 
fihip Company. From the effects of the collision the tug and 
tow soon after sunk, and became a total loss. This libel was 
filed against both the Franconia and the tug, charging each 
with négligence, which caused or contributed to the col- 
lision. The monition, however, was not served upon the tug, 
a,nd the suit is proseouted against the steamer alone. 



898 fEDB^AIi BXPORTBB. 

The moming was clear and cold, and at the tîme of the coUi- 
Bion it was still dusk — not light enough to take down the ves- 
Bel's lights. The Franconia was coming from the eastward, on 
her vojage to New York, by way of Long Island sound. She 
passed on the west side of the buoy in the channel, off 
Sunken Meadow, and kept on in a straight course down the 
river, drawing a little nearer to Ward's island side as she came 
on. Her master, mate, and quartermaster were in the pilot- 
house, and she had two men stationed forward on the look- 
out. The tide was flood, running about four miles an hour. 
Her speed was about eight knots through the water. When 
she got up opposite Ward's island her lookout and pilot ob- 
eerved the red light of the tug on the port bow. It bore from 
a point to two points on the port bow, and was reported as a 
"red light on the port bow." At this time the steamer was 
just coming up with a schooner, bound to the eastward, on a 
course nearly parallel with that of the Franconia, and which 
passed the steamer before the collision. The schooner wa» 
on the steamer's starboard hand, between her and Ward's 
island, and passed at a distance of about 100 feet from the 
steamer. She had the wind about abeam, on the port side, and 
her booms were oflf to starboard, but she did not obstruct the 
view of those on the steamer down the river. When first ob- 
served, the vessel bearing the red light, which proved to b« 
the George L. Merkle, was somewhat more than a quarter 
of a mile distant. She had just before rounded Negro Point, 
and was headed up the river upon a course about parallel 
with that of the Franconia. Her master had been at the 
wheel till they passed Hallett's Point, but went into the cabin 
before coming in sight of the steamer, leaving a deck hand at 
the wheel. She had no lookout. She was a small tug, but 
well able to manage her tow, and was going through the 
water about two and a half to three miles an hour. When 
first seen from the steamer she appeared to be on a course 
which would carry her safely by the port side of the steamer, 
if she kept her course. She was down below, or to the west- 
ward of, the bluff or point of Ward's island. It is usual for 
ail steamers meeting at that part of the river, on the flood 
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tide, to pass each other to the right. In coming from the 
eastward, towards Negro Point, the effect of the flood tide is 
more and more to set a vessel towards the Long Island shore. 
At the bluff the navigable channel is about 250 yards wide, 
the shore being boldon both aides, with deep water quite close 
to the shore. 

The Franconia, just before coming up to the steamer, star- 
boarded a very little to give her a wider berth. She then 
ported a little to come back to her former course, and kept a 
port wheel, but without anymatpial change in her course up 
to the time of the collision, Af ter passing the schooner, those 
in charge of the steamer obseryed what appeared to them a 
very sudden and unexpected change in the course of the tug. 
Her red light disappeared, and her green light appeared. She 
was then, as it appeared to them, not more than 500 or 600 
feet from the steamer, and still on her port hand. She was 
evidently crossing the bows of the steamer to pass her on the 
fltarboard hand. Immediately after this movement was ôb- 
served, the tug gave a signal of two whistles, indicâting this 
pûrpose on her part. Thereupon bells were instantly rung 
on the steamer to slow, stop, and back at fuU speed. Thô 
bells were promptly obeyed, but the distance was too short to 
àvoid a collision, and the tug, keeping on her sheer to port, 
came in collision with the bluff of the steamer's port bow. 
The Unes between the tug and the barge were parted by the 
sudden stopping of the tug; the barge shot ahead of the tug; 
the steamer was nearly or quite still by the land. The tug and 
barge were carried by the tide up the river, the tug oii the 
eteamer's port side, and the barge on hèr starboard side. 
Both received injuries, from the effects of which they sunk 
in about 15 minutes. 

The crew of the tug, and theman in charge of the barge, were 
xescued by a boat from the schooner. Up to the time those 
on the steamer saw the red light change to green, they had 
heard or observed nô signal from the tug. Up to that time 
it is certain the steamer had given no signal to the tug. The 
only signal the steamer gave at ail was a single whistle, upoh 
jreceiving the signal Of two whistles after the change of light 
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was seen, It îs claimed, on the part of the steamer, that tHe 
tug gave no signal previous to giving thèse two whistles, wbich' 
she heard and answered just before the collision. The proof, 
however, is, I ihink, satisfactory that before giving thèse two 
whistleS) and when the two vessels were considerably further 
apart, and just before the man in charge of the tug star- 
boarded his wheel to cros the bows of the steamer, he gave a 
signal of two whistles, which were not observed on board the 
steamer, and to which the steamer made no reply. Although 
the fîve witnesses from the steamer testify, with great posi- 
tiveness, that they were watching the tug, and heard no such 
signal, it is positively testified to by the man at the wheel of 
the tug, and he is corroborated by three impartial and intelli- 
gent witnesses from the schooner, which was then a little 
nearer to the tug than the steamer was. 

The master of the schooner had a good opportunity to ob- 
serve the tug. He noticed her when she blew the first two 
whistles. He observed that she immediately began to changa 
her course and draw in towards the Ward's island shore. He 
observed that the steamer did not reply. The distance between 
the steamer and the tug, when this first signal was given, can- 
not be determined with certainty. The testimony on that 
point is conflicting. I think the weight of the testimony ia 
that they were from an eighth to a quarter of a mile apart. 
It appears to hâve been about the time or very soon after the 
red light was seen from the steamer, and just about the time 
the steamer was lapping the schooner. 

It is objected by the learned counsel for the steamer that 
the change of course on the part of the tug cannot hâve been 
when the vessela were so far apart ; and it is thought to be 
demonstrated that this is so, because the course of the tug 
was only about 150 feet on the port hand of the course of the 
steamer, and, although the tug kept on her starboard wheel 
ail the time, after changing, she made only just distance 
enough to port to come up to the line the steamer was on be- 
fore the collision. Hence it is argued that she can hâve run 
only a very short distance under her starboard wheel. The 
démonstration, however, fails for want of certainty in the ele- 
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ments of the problem, and the argument overlooks, as it 
seems to me, Bome important facts. The vessels were ap- 
proaching each other àt the rate of a quarter of a mile — 1,320 
f eet — ^in a minute and a quarter. The tug ohanged her course 
at least four points. Of course, the change would be very 
graduai at first, especially -with the tow she had, The dis- 
tance between their respective courses is not certainly known. 
It is a mère judgment of the witnesses, partaking very much 
of the nature of a conjecture, aided by their recollection or 
présent impression of the bearing of the red light on their 
bow, and of their estimate of its distance. 

The tide being with the tug, her absolute motion was more 
rapid than that of the steamer in the ratio of seven to five, or 
thereabouts. I think it is by no means improbable upon the 
évidence, therefore, that the tug run 770 feet, her proportion 
of the quarter of a mile, before she had changed her course 
four points and reached the line of the steamer. Moreover, 
the testimony is strong that there was a considérable inter- 
val between the two signais from the tug; that during that 
time she was on the swing ; and I think this is confirmed by 
the fact that those on the steamer testify distinctly that the 
whistle they heard was after the tug showed them her green 
light. Considering the short distance at which she then was, 
and her bearing, as testified to by thèse same witnesses, it is 
évident that the tug had already swung under her starboard 
helm a large part of the four points she had to swing. The 
testimony of the man in charge of the tug as to distances is, I 
think, particularly unreliable. He makes ail hia distances 
very short. His testimony in this respect is controlled and 
oorrected by the other testimony. 

Upon this state of the facts it is quite évident, and it is not 
disputed, that the tug was grossly in fault. Having the 
steamer on her port hand, so that if both kept on they would 
pasa at a safe distance, she had no right, at the short distance 
of a quarter of a mile or less, to attempt to cross the bow of 
the steamer ; at any rate, without receiving a concurring signal 
in reply to her first two whistles. She was in fault in chang- 

T.3,no.7— 26 
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ing her course at ail till the steamer answered her two 
whistles by two whistles. The fault waa especially gross 
beoause of the peculiarities of the navigation at this point 
making it diffieult for steamers to pass on the flood tide other- 
wise than thèse two were passing before the tug first changed 
her course. She was also at fault in having no proper pilot 
at the wheel and no lookout. 

The real question in the case, however, is whether the 
Franconia is not also chargeable with négligence whioh 
contributed to produce the collision. If such was the fact, 
the libellant, as an innocent third party, has the right to 
recover his damages against either of the offending vessels, 
however unequal their respective faults may hâve been. The 
Atlas, 93 U. S. 302. 

That it was a fault, or omission of proper caution or dili- 
gence, on the part' of the steamer not to notice the first signal 
of the tug, cannot be doubted. The steam-whistle of the tug 
is shown to hâve been loud enough to be distinctly heard a 
mile or more, and this particular signal was distinctly heard 
on the schooner. The reason why it was not heard or noticed 
on the steamer is immaterial. As suggested by counsel, 
those on the steamer may hâve then been especially attend- 
ing to the schooner, and to their movements to pass her 
safely. Or it may be that, seeing the tug safely, as they 
thought, on their port hand, and having no reason to expect 
any other movement on her part except to keep her course, 
they expected no signal and anticipated no trouble from her, 
and so their attention was remitted. But the duty of keep- 
ing a good lookout never ceases, and her position relatively 
to the steamer was clearly such as to require that her move- 
ments should be watched and her signais observed. This 
was not done. It was a fault, but did it contribute to the 
collision? Under the rules of navigation, also, the tug hav- 
ing given a signal was entitled to an answer. Her signal 
was a proposition to the steamer to pass each other on the 
starboard hand. The steamer made no answer. This was 
•also an omission of a duty imposed on the steamer. Did 
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thîs additional fault alone, or in connection with the failure 
to notice the signal at ail, contribute to the collision? The 
argument for the steamer is that it did not, because the 
steamer did exactiy what she would hâve been bound to do if 
she had heard and answered the signal with a single whistle. 
It is argued that the steamer had the right to assume that, 
unless the signal of the tug was answered by two whistles, 
the tug would not change her course ; that the steamer, un- 
less she concluded to do as the tug desired her to do, and 
answered with two whistiles, was bound to keep her course as 
she did do; that she was not bound to slow or stop, while the 
tug was thus bound to keep her course. It seems to me, 
however, that the principle hère applies that where a vessel 
has violated a known rule of navigation, and that violation of 
duty may hâve contributed to the disaster, the burden is on 
her to prove that the fault did not contribute to the collision, 
and that this has not been proven in this case. If the 
steamer had noticed the signal and replied to it with one 
whistle, as she was bound to do, if disagreeing with the 
change of course proposed by the tug, then it cannot be shown 
that this replying signal would not hâve had the effect upon 
those in charge of the tug which, under the rules, it ought to 
hâve, even if they had already, in violation of the rules, 
changed her course without waiting for a reply to their signal. 
The duty of the tug would then hâve been either to reverse 
her wheel and pass port to port, or to slow and stop if that 
could not be safely done. How can it be presumed that this 
would not bave happened ? And in either case the collision 
would probably hâve been avoided. But, whether this is so or 
not, I think, upon the testimony, the change of course on the 
part of the tug could and should hâve been sooner observed 
from the steamer. It was observed sooner on the schooner. 
It was light enough for the huUs of the vessels to be made 
out, and, upon the whole testimony, I think it is a proper con- 
clusion that if a good lookout had been kept on the steamer 
not only would the signal of the tug, indicating that she was 
proposing to pass on the starboard side of the steamer, hâve 
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been heard, but ît would also hâve been seen that she imme- 
diately began, upon this signal, to swing to port in a way to 
involve serions risk of collision with the steamer if both kept 
on at full speed. I think the sheer of the tug could and 
should hâve been observed seasonably to hâve enabled the 
steamer, by slowing and stopping, to hâve avoided the collis- 
ion. The same inattention or undue sensé of security which 
lel those on the steamer to overlook the whistles intended as 
a signal for them, lad them also to overlook the movement of 
the tug to port till she vras so close upon them that it was too 
late to avoid the collision by stopping and backing. The 
proof of that inattention which led to not noticing the signal 
renders very probable the further omission to observe eare- 
fuUy the movements of the tug, and, upon the whole testi- 
mony, I think the steamer was in fault in not sooner observ- 
ing the change of course of the tug, and in not sooner slowing 
and stopping to avoid the danger produced thereby, 

Decree for libellant, with costs, and a référence to compute 
damages. 



Mason ». Thb Steam-Tug William Muetaugh. 
{District Court, 8. D. New York. June 17, 1880.) 

1. Negligeitck — PnoT op Tug. — The pilot of a tug shows want of ordi- 

nary care in attempting to cross the bay of New York with a boat in 
tow, while the hatches of such boat are uncovered, and the wind is 
blowing from the west to the north-weat at the rate of about 21 miles 
an heur. 

2. Samb — Samb — OusTOM. — The existence of a custom of thus using a 

boat with uncovered hatches, when loaded with coal, in order to save 
expense in trimming, will not relieve the tug from liability. 

8. Samb— Samb — UNSEAWOBTmNBsa — ^The want of such hatch covers was 
an obvions defect, and will not, therefore, relieve the tug from liabil- 
ity upon the ground of unseaworthiness, where the boat was lost in 
direct conséquence of such defect. 
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4. CoNTRiBUTOBY NEGLIGENCE — Master of THE BoAT.—rln such caseths 
acquiescence of the master of the boat, who had Lad a long expeçienca 
as a boatman in crossing the bay at ail seasoos, constituted contribu- 
tory négligence. 

W7nte V. TAe SUam-tug Lavergne, 2 Fed. Kbp, 788, distinguished. 

F. A. Wilcox, for libellant. 

E. D. McCarthy, for olaimant. 

Choate, D. 3. This is a libel brought by the owner of the 
barge J. Stackpole, to recover the value of the barge and her 
cargo of coal, alleged to bave been lost through the négli- 
gence of the Bteam-tug, which undertook to tow her from 
Port Johnson to New York, on the twenty-ninth day of No- 
vember, 1879. The tug left the stakes near Port Johnson on 
that day, about 2 o'clock, with a tow of ten boats, including 
the J. Stackpole, which was placed in the, hawser tier, being 
the outside boat on the port side. After rounding the can- 
buoy, •which is just below Eobbins' Reef,and while proceeding 
slowly on her way up the bay, the barge was found tobeina 
sinking condition. She was cast ofif from the tow, and sunk, 
with her cargo. She had three hatches, each about six feet 
by eight, and another opening in her deck, about a foot 
square, She had a cargo of about 225 tons of what is called 
buckwheat coal, the smallest kind of coal aboyé coal dust. 
She was 97 feet in length, and 22J feet in width. Her plank 
sheer was about 18 inches above the water,. She had a log 
rail about nine inches high, with scuppers a foot long by three 
or four inches wide. The combings of her hatches were 
nearly as high as her rail. She had no coverings for her 
hatches, and the coal was piled up above and around her for- 
ward and after hatches. The middle hatch was clear. It ia 
a conceded fact in the case that the cause of her sinking was 
the taking of water on her decks and through her hatches, 
and the other opening in her deck. The wind had been blow- 
ing from the west to the north-west since early in the morn- 
ing, a fresh breeze, which had increased so that when the tug 
etarted from the stakes it was blowing at the rate of about 
21 mUes an hour. 



406 fi 'MiiltuiT. BEFOBTEB» 

The libellant charges the tug with a want of due care, 
among other things, in leaving the stakes and attempting to 
cross the bay of New York with such a wind blowing, and with 
the libellant's boat in the condition in which it was with respect 
to its open hatohes and deck. The tug charges that the loss 
■was occasioned whoUy by the unseaworthy condition of the 
barge, in having its hatches uncovered, and in having the fine 
coal on its deck, above and around its hatches, which is claimed 
to hâve absorbed and held the water bo as to greatly increase 
the weight of the cargo and to prevent the pumps from clear- 
ing her of the water that she shipped. Other faults are 
charged against the tug : having too heavy a tow for her to 
manage, not seeking a place of safety when she reached the 
can-buoy and found it dangerous to proceed, and starting so 
early that she reached the can-buoy so long before the change 
of tide from ebb to flood that the tow was exposed for an un- 
necessary length of time to the. rough water at that part of 
her passage. Thèse other grounds of complaint I do not 
think, upon the évidence, are fairly made eut. 

The question of the responsibility for the damage caused 
by taking in water through the open hatches is a very impor- 
tant one both to tugs and tows. It is claimed on behalf of 
the tug that the day was suitable for her to attempt the voy- 
age with her tow ; that the wind was not high enough to sug- 
gest to the pilot of the tug, or to the captains of the boats in 
the tow, any péril to the tow in crossing the bay. It appears 
in the case that several other tows crossed the bay that day, 
some of them with loaded boats without hatch coverings. 
And it is argued that it was, at most, an error of judgment, 
and not a want of ordinary care, for the pilot of this tug to 
venture on the voyage on that day. But the fact that other 
open boats were safely towed across the bay on that day has 
little or no tendency to show that it was consistent with the 
exercise of ordinary care on the part of this pilot to attempt 
the passage with this boat. The rules of navigation prescrib- 
ing the degree of care and diligence on the part of those 
charged with the responsibility for property on the sea are 
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not framed merely to guard property against loss or damage 
that is probable, but against injury and loss which, though 
improbable, may, in the exercise of proper skill, be foreseen 
as possible, and which, by the exercise of care and prudence, 
may be guarded against or avoided. Thus, fifty stearnships 
may run at fuU speed through a dense fog without disaster,, 
yet if the fifty-first comes into collision with another vessel 
it would be no answer to the charge of négligence that the 
fifty did the same thing safely. 

The question of ordinary care is not to be determined by 
the numerical chances of disaster upon a given state of facts. 
So, it is no argument against the claim of this libellant that 
many other open loaded boats crossed the bay in safety that 
•day, or that many other pilots of tugs took out similar tows. 
The test is not what other men do with their own property 
under the like circumstances, but what would a prudent owner 
do. There are thousands of men in the community who take 
risks with their own property, and with the property of other 
people entrusted to them, which are inconsistent with this 
rule of diligence enforced by the courts as the test of responsi- 
bility. The question in every case is one for the court to 
décide on the particular circumstances, whether the degree 
of care, caution, and diligence bas been used which the rule 
requires; , and I bave no difficulty whatever in coming to the 
-conclusion that there is a want of that ordinary care which a 
prudent owner would exercise in the care of his own prop- 
erty for a tug to attempt to cross the bay of New York with 
a loaded beat without hatch covers, with the wind and sea aa 
they were shown to be that day. 

There was nothing in the state of the wind or of the sea on the 
bay which was not fairly within the knowledge or apprehen- 
sion of the pilot when he left the stakes with his tow. Pilots 
of tugs must clearly be held to be f uUy aware of the effects of 
the wind on the waters of the bay. This boat was not ex- 
posed to the action of the rough water of the bay more than 
half an hour, yet the waves were high enough in that time to 
awamp her, in the condition in which she was; and there is 
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no proof of a sudden or unexpected increaae in the wind or 
sea which might excuse the tug. It is said that a custom 
bas grown up of using boats and barges, in the coal trade, 
with what may be called, substantially, an open deck, — that 
is, without anydeck except anarrow planking along the sides 
of the boat, and a short deck at the two ends, — and that thia 
custom has grown out of the désire to save expansé in trim- 
ming the boat if the cargo is put on board at hatches. 

It is said, also, that although a boat so constructed can 
hâve, and sometimes has, a séries of hatch covers, covering 
the entire opening in the deck, yet the practice has been to 
use sueh boats without any covering, as well as to use decked 
boats without any hatch coverings, in the carriage of coal 
between the coal ports of New Jersey and New York across 
the bay. It is claimed that this practice justifies tugs in tak- 
ing thèse open boats to tow across the bay even in winter 
time and through rough water, and that to hold the tug lia- 
ble in such a case will very injuriously affect the business of 
the tow-boats. I do not perceive that such a practice can 
affect the question. Many practices grow up in the naviga- 
tion of the seas, and gain more or less acquiescenee, partly 
from motives of self-interest, and partly from a supposed 
necessity of conforming one's business action to what others 
do under similar circumstances in the compétition for em- 
ployment; but such practices, if inconsistent with the stand- 
ard of care and prudence which the courts of admiralty 
steadily adhère to for the préservation of life and property, 
can receive no countenance from the courts. 

It is, however, still insisted that the tug is not responsible 
for the loss of this boat because she was lost from the direct 
conséquence of her want of hatch covers; that she was, for 
this reason, unseaworthy, and that a tug is not liable if the 
loss happens from the unseaworthiness of the boat taken in 
tow. It is undoubtedly true that a master of a boat, offering 
his boat to be towed, represents her as seaworthy, or fit for 
the voyage, and sufficiently strong, staunch, and sound to 
meet and withstand the ordinary périls to be encountered 
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upon the voyage ; and, in many cases of the loss of the boat 
towed upon the voyage, the tug bas been absolved from re. 
sponsibility because of the unseaworthiness of the tow, and 
her inability, by reason of weaknesa and decay, or of leaks, 
to bear the voyage; but there is an obvions distinction be- 
tween defeets or unfitness for the voyage, which can be seen 
and must be appreciated, upon the most caaual inspection of 
the boat, and such as cannot be so seen. If the unfitness 
consists in what is perfectly obvious to the pHot of the tug 
when he takes the boat in tow, then clearly the tug undertakes 
to use a degree of care measured according to the obvious 
condition of the boat. If the unfitness is not thus obvious, 
he undertakes only for that degree of care which is proper 
and necessary for the management of a sound and seaworthy 
boat, as she is presumed to be ; and to hold the tug liable for 
her loss arising from her unknown defeots, in such a case, 
would be grossly unjust, and would enourage fraud and de- 
ceit. But the unfitness in the présent case was obvious, and 
known to the pilot of the tug when he took the boat in tow. 
She was loaded, and had no hatch covers, and this was too 
obvious to escape his attention. Indeed, the proof is that he 
knew the fact. Therefore, he was bound not to tow her across 
the bay, in that condition, in the state of wind and tide exist- 

ing- 

The pilot of the tug, or whoever on its behalf makes up the 
tow, and décides when and under what circumstances of wind 
and weather the voyage is to be made, assumed to détermine 
thèse questions for the boats in the tow, with the ordinary care 
of a prudent ownerin dealing with his own property, and in thia 
respect those having control of this tug failed to exercise that 
degree of care and diligence. It was not, as suggested, merely 
an error in judgment in choosing between two possible 
courses. It was négligence, which makes the tug liable for 
the ensuing damage. The question still remains, however, 
whether the master and owner of the boat towed was not also 
chargeable with négligence that contributed to the loss, in that 
he permitted his boat to be taken out in an unauitable state 
of the wind and weather. 
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In the récent case of The Steam-tiig Lavergne [2 Fed. Eep. 
788] I had occasion to consider a similar question. In that 
case the damage to the tow, which was a light canal-boat, was 
caused by its pounding against the side of the tug while the lat- 
ter was rounding to, and thus bringing the canal-boat broadsid& 
to the wind and sea, in landing another boat which was fast- 
ened to the other side of the tug. In that particular case it was- 
held that the péril to the tow, while it was one which the tug 
must be held bound to hâve anticipated, and guarded against 
or avoided, was not so obvions that the master of the canal- 
boat, in permitting his boat to be taken in tow with knowl- 
edge of the fact that the other boat was to be landed as it 
was, or in not objecting to the tug's rounding to as she did to 
effect that landing, was chargeable with négligence in thua 
permitting his boat to encounter the péril by which it sus- 
tained damage. It was held to be a matter so peculiarly 
within the knowledge and technical skill of the pilot of the 
tug, that, whatever doubts the master of the canal-boat may 
hâve entertained as to the propriety of the movement, the 
judgment of the pilot of the canal-boat might be justly and 
properly held to be overbome by, and, without f ault on his part, 
submitted to what must hâve been assumed to be, the superior 
]udgment of those in charge of the tug. The question in- 
volved was in that case held to be a question of technical or 
expert knowledge in the handling of a tug and tow, rather 
than a question of oommon knowledge or diligence not involv- 
ing technical skill. But, it was said in that case, "there 
may be cases where the danger about to be incurred is so very 
obvions that the master of the canal-boat may be chargeable 
with contributory négligence in voluntarily exposing his boat 
to the péril without objection." 

In the présent case there was no remonstrance or objection 
on the part of the captain of the canal-boat, and it was proved 
that he had a long expérience as a boatman in crossing the 
bay at ail seasons of the year. In my judgment, the péril 
incurred in this case was not one which it required any tech- 
nical skill to foresee or appreciate. It was one which was 
patent and obvions to any person in the habit of navigating 
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ihe waters of the bay of New York, and not snch that the 
master of the canal-boat could successfuUy plead that his 
judgment was controlled or overborne by any superior knowl- 
«dge or judgment on the part of the pilot of the tug. I think 
it is so obviously dangerous to attempt to cross the bay with 
such a wind and sea as there are shown to hâve been on that 
day, that the péril about to be encountered was within the 
«ommon knowledge of ail canal-boatmen of any expérience, 
and therefore that the libellant's want of ordinary care in 
allowing his boat to be taken ont — a matter entirely within his 
own control — must be held to be contributory négligence. By 
the rule of liability which obtains in the admiralty, where both 
parties are chargeable with négligence which causes the loss, 
the damage is equally apportioned between the parties. In 
conformity with this rule, the libellant is entitled to a decrea 
for half his damages. 

Decree for the libellant for one-half his damages, with 
«osts, and a référence to compute the damages. 



Endkeb V. Gbboo. 
{Bitiriet Court, 8. D. Nm York. June 14, 1880.) 

1. JuRiSDiCTios— DoMESTio Vbbsbi.— Repaikb.— A sult in periOTum for 

repairs furnished to a domestio vessel is within the jurisdiction of tha 
admiralty. 

2. Mabitime Contraot— Bcow— Bbpaikb. — A contract for the repair of 

a seow, used in carrying ballast to or from vessels, and propelled by 
steam-tugs, and having neither steam-power, nor salis, nor rudder, ia 
maritime. 

F. A. Wïleox, for libellant. 

B. E. Valentine, for défendant. 

Choatb, D. J. This is a libel in personam to recover the 
cost of certain repairs upon four scows belonging to the 
défendant. It is objected that the court has no jurisdiction 
of the subject-matter of the suit. The points made against 
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the Jurisdictîon are that the contract for repairing the scows 
is not a maritime contract; that the scova are not ships or 
vessels; that they are adapted to use only in port, and not 
upon the high seas, and that if they are ships or vessels this 
court has no jurisdiction of a suit in personavi for repairs fur- 
nished to a domestic vessel. In The General Smith, 4 Wheat. 
438, it was held that a material man has no maritime lien on 
a domestic ship, but the court said: "No doubt is entertained 
by this court that the admiralty rightfully possesses a gên- 
erai jurisdiction in cases of material men, and if this had 
been a suit in personam there would not hâve been any hési- 
tation in sustaining the jurisdiction of the district court." 
Id. 433. Although this dictum was strenuously objected to 
by one of the justices of the same court in Ramsay v. Allègre, 
12 Wheat. 611, 614, it has been repeatedly reafBrmed by the 
suprême court, and it can no longer be questioned, that a 
contract for furnishing supplies or repairs to a domestic 
vessel is in its nature a maritime contract, and that a suit in 
personam thereon is within the jurisdiction of the admiralty, 
The St. Lawrence, 1 Blateh. 529, and cases cited; The Lotta- 
wanna, 21 Wall. 558. 

In the case last cited the court says : "It seems to be set- 
tled in our jurisprudence that, so long as congress does not 
interpose to regulate the aubject, the rights of material men, 
furnishing necessaries to a vessel in her home port, may be 
regulated in each state by state législation. State laws, it is 
true, cannot exclude the contract for furnishing such neces- 
saries from the domain of admiralty jurisdiction, for it is a 
maritime contract, and they cannot alter the limita of that 
jurisdiction, " etc. Id. 579-80. "But the district courts of the 
United States, having jurisdiction of the contract aa a mari- 
time one, may enforce liens, given for its security, even when 
created by the state laws." Id. 580. The case of Cumiing- 
hamv. Hall, 1 Cliff. 43, 47, is cited as sustaining the proposi- 
tion that there is no distinction, as regards the jurisdiction 
between a contract for building a ship, which is held to be 
not maritime, and a contract for furnishing repairs to a ship 
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already built; and it ,is. çlaimed that the reasonîng of thia 
case is also adopted by the suprême court la Edwards v. 
EUiott, 21 Wall. 532, 554. 

If thèse cases contain some expressions warranting such an 
argument it is sufficient to refer to the language of Mr. Justice 
Clififord, who delivered the opinions in both of those cases, in 
the subséquent case of The Lottawanna, 21 Wall. 558, 591 : 
"Undisputed matters need not be discussed ; consequently, it 
may be assumed that a contract for necessary repairs or sup- 
plies is a maritime contract, whether the vessel was at home 
or abroad when the repairs and supplies were made and fur- 
nished," Id. 591-2. He dissented from the décision of the 
majority of the court on the ground that the case of The 
General Smith was erroneously deeided, and that a contract 
for repairs or supplies to a vessel in her home port was not 
only a maritime contract, but one to which the gênerai mari- 
time law attaehed a maritime lien. See, also, Brookman v. 
Hamill, 43 N. Y. 554 ; Vose v. Cockcroft, 44 N. T. 416 ; Poole 
y. Kermit, 59 N. Y. 554. Nor is there any valid objection to 
the jurisdiction in this case growing out of the character 
of the Bcows, or the uses to which they were adapted and 
applied. They were adapted only for use in port, and were 
in fact used in carrying ballast to and from vessels. When 
taken from 3ressels,,by them the ballast was carried to some 
point on the bay and dumped on the shore. They had 
neither steam-power nor sails nor rudders, and were moved 
about by steam-tugs. In thèse respects they were not unlike 
canal-boats and barges, although thèse hâve rudders. Canal- 
boats are now treated as vessels. While thèse scows are 
employed in carrying ballast to or from a vessel, that ballast 
may be considered as their ca.rgo. They are, as it seems to 
me, properly to be considered vessels, — instruments of com- 
merce and navigation, — a contract for the repair of which 
is maritime, because it bas relation to trade and commerce, 
and " some connection with a vessel employed in trade." 
See The Kate Tremaine, 5 Ben. 60; The Onore, 6 Ben. 564; 
The River Quecn, (unreported;) The Bob Connell, 1 Fed. 
Kkp. 218; Dunham v. Ins. Co. 11 Wall 1. 
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The principal question of fact contested upon the trial was 
whether the sum ôf $633, for which a receipt was given by 
the libellant to the défendant, had, in fact, been paid. The 
■whole bill of repairs was $1,412.69. Libellant admits pay- 
ments on account amounting to $520. The libellant claims 
that this receipted bill for $633, for repairs to one of the 
sco-ws, was made ont and delivered, without any money being 
paid, at the defendant's request, to aid him in making out a 
claim for damages against a steamboat. The question dé- 
pends mainly on the relative credibility of the libellant and 
his son, on the one hand, and of the défendant, on the other ; 
and, without going at large into the évidence, it is sufficient 
to say that, upon the whole proofs, I entertain no doubt what- 
ever that no money was paid upon the giving of this receipt. 
The defence set up in the answer, of a spécial agreement to 
do the whole work for $200, is not supported by any proof 
whatever. The question raised by the answer, as to the 
proper amount of libellant's bill, must be determined upon a 
référence. Whether the libellant's answers to the interroga- 
tories proposed by the défendant are to be deemed évidence 
in favor of the libellants, it is unnecessary now to détermine. 

Decree for libellant for such balance, if any, as shall be 
found due upon a référence. The question of costs reserved 
till the coming in of the report of the commîssioner. 



Forsyth v. Thb Schoonër George A. Brandreth. 
(DUtriet Court, 8. B. Keu) York. July 27, 1880.) 
1. Collision— BUBDKN of Pboof not Sustained bt Libellaux 

In Admiralty. 
W. R. Beebe, for libellant. 
L. S. Oove, for claimant. 

Choatb, D. J. This is a libel browght by the owner of the 
Bchooner Justus E. Earle against the sohooner Çreorge A. 
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JBrandreth, The Earle was laden with flagging stones, and 
the Brandreth with brick, and they were both bound up th© 
East river, on the 'af temoon of May 28, 1877. The tide was 
strong ebb, and the wind was about south — a three to four 
knot breeze. The case made by the libel is briefly this : That 
the Brandreth was ahead, and had reached a point in tho 
river about ofE Jackson streét pier, very near to the New York 
shore, where she hung, struggling with the tide, making very 
little or no headway ; that she had her main boom broad ofif 
on her port side, and her jib and foresail trimmed in; that 
the Earle went up through the eddy between the Brandreth 
and the shore tUl she also struck the tide, and both vessels 
hung there, making no headway because of the tide, the 
Brandreth being a little ahead; that while they were in this 
position a breeze sprung up, and those on board of the Bran- 
dreth carelessly permittei ,her head to swing off towards the 
Earle, and she came on, striking the Earle and forcing her 
against Jackson street pier with such violence as to break in 
her port bow, damaging her to the estent of |200. 

The falults alleged against the Brandreth are the not hav- 
ing her main boom properly trimmed in, not cheeking prompt- 
ly her sheer towards the Earle — permitting her to run into 
the Earle — and not changing her course, and not keeping a 
proper lookout. The case attempted to be proved dift'ers 
from the case alleged, in that it does not include or dépend 
upon any sudden change of wind. The libellant has under- 
taken to show that after the Earle had partly gone by the 
Brandreth, and had then fallen back because the sails of the 
Brandreth took the wind out of her sails, the Brandreth 
crowded in upon the course of the Earle, bringing her port 
quarter up to and in contact with the starboard bow of the 
Earle, although to avoid her the Earle feU off as far as she 
could, and thus both vessels were pushed in against the pier, 
whereby the Earle suffered the alleged injury. 

On the part of the claimant it has been attempted to show 
that there was no such crowding; that after the Earle fell 
back, finding that she could not pass inside of the Brandreth, 
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Bhe attempted to lufP and pass under her stem ; that she had 
not room to do so, and her starboard bow came in contact 
•with the port quarter of the Brandreth;' that those on the 
Brandreth, seeing her coming, pushed off her bowsprit, and 
that thereby the bow of the Brandreth was thrown in towards 
the pier, and the tide striking on her starboard bow pushed 
both vessels towards the pier ; that the Brandreth extricated 
herself and went out into the river, while the Earle, getting 
into the eddy, was carried on against the pier; and the dis- 
aster happened wholly from the fault of the Earle. The bur- 
den of proof is on the libellant. His vessel was overtaking 
the other, and was bound to keep out of the way. The évi- 
dence is very conflicting. The case in volves no question 
whieh can make it of any value as a précèdent; and it is suf- 
ficient to say that the libellant haa not sustained the burden 
of proof. Upon the whole testimony, the probabilities and the 
weight of évidence are with the claimant, and the libellant 
has failed to establish either the material facta alleged in the 
libel constituting the faults of navigation relied on to sustain 
his claim, or that différent state of facts testified to by soms 
of his witnesses. 

Libel dismissed, with costs. 
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Thb Cbntbal Branch Union Pacific Eailroad Co. v. Thb 
Western Union Tblegeaph Co. 

(Circuit Court, D. Kansa». May 8, 1880.) 

1. CoNTBACT— TJltba Vires. — ^The Central Branch Union Pacific Bail- 
road Company were authorized by aet of congress to construct a rail- 
road and telegraph Une, as a part of the Union Pacific Railroad syatem, 
for 100 miles west of the Missouri river, upon the same tenna and 
conditions, in ail respects, as were provided for the construction of 
the railroad and telegraph Une of the Union Pacific Railroad Com- 
pany. Héld, that a contract by such railroad with a telegraph Com- 
pany, whereby it divested itself of the right to manage and control 
the telegraph line and flx rates thereon, wns ultra tiires and void. 

Atlantic <6 Pacifie Telegraph Co. v. Union Pacifie By. Co., 1 Fed. Rbf. 
746, followed. 

2L Bame — Same — Rebtitution of Phopbrtt. — Where the railroad retook 
possession of such telegraph line, accompanied with légal proceedings 
to hâve the contract declared null and an account taken, the telegraph 
company cannot compel a restitution of the property undsr the con- 
tract pending such proceedings. 

In Equity. Motion to Dissolve Injunction. 

Everest é Waggener, for complainant. 

W. G. Webb, Peck, Ryan é Johnson, Karnes é Esa, Wil- 
liams é Thompson and C. Beckwith, for défendant. 

FosTER, D. J. The plaintiff filed its bill on the twenty- 
seventh day of February last, in the state court, settingforth 
its corporation, and its franchises granted under the act of 
congress entitled "An act to aid in the construction of a 
railroad and telegraph line from the Missouri river to the 
Pacific océan, and to secure to the government the use of 
the same for postal, military, and other purposes," approved 
July 1, 1862, by whieh it was authorized to construct a rail- 
road and telegraph line, as a part of the Union Pacific Eail- 
load System, for 100 miles west of the Missouri river ; that it 
did construct its railroad under the provisions of that act, and 
did Miter into a contract, in 1867, with the défendant, the 
Western Union Telegraph Company, by which contract the 
plaintifiF was to construct its telegraph line aforesaid by erect- 
ing the pôles, putting on the insulators and one wire, and 

T.3,no.8— 27 



418 mnSBAL . BKPOBTEB. 

the défendant was to famish a main battery at Atohison, 
and instruments along the line for working the same, uot to 
exceed 12 in number, and the défendant was to control said 
telegraph line, fix tariff of rates, and keep said line in repair; 
the plaintiff famishing the operators, and paying the pro- 
eeeds of the business to the défendant. 

The railroad business was to be done without charge, ex- 
eept the eastern ^business in exoess of $1,200 per annum, 
which excess was to be at half rates; thé défendant having 
the right to string another wire on said line at its own expense, 
which it has since done. 

The bill further allèges that said contract is nuU and void, 
being beyond its power to make, and in coi^travention of its 
rights and duties to the govemment and the public, under 
the said act of congress, and the amendments thereto, and 
alleging that it had taken and was in peaceable possession of 
its said line of telegraph, and praying an injunction against 
the défendant; that it be enjoined fromtaking possession, or 
interfering with plaintiff's possession, thereof, and that said 
contract be declared void, and that an account be taken 
bctween the said parties, etc. 

On this showing, Judge Otis, of the second district, grantei 
a temporary injunction or restraining order, and thereafter 
the défendant removed the cause to this court, and now 
moTes for a dissolution of said injunction. 

For the purposes of this motion it is not my intention to 
discuss any points of law fairly decided by Judge McCrary 
in the Omaha case, [AU. dd Pacific Tel. Co. v. Union Pacifie Ry. 
Co. 1 Fed, Eep. 745,] but shall attempt to apply that décision, 
BO far as practicable, to the facts in this case. Under the 
thirteenth section of the act of July 1, 1862, this company, 
plaintiff, was granted the right to build 100 miles of railroad 
and telegraph, west of the Missouri river, upon the same terms 
and conditions, in ail respects, ae were provided for the con* 
struction of the railroad and telegraph line of the Union 
Pacific Eailroad Company. So it will be seen that the 
rights, privilèges, and duties of the plaintiff company were 
identical with thoae of the Union Pacific Company. 
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Now, Judge McCrary bas held that the contract by which 
the last-named oompany leased its telegraph Une to the 
Atlantic & Pacific Telegraph Company, and divested itself 
of the right to manage and control the same, and fix rates 
thereon, was tdtra vires and illégal. 

He says, after citing the décision of the snpreme court in 
ThowMS T. Wegt Jersey Railroad Co.: 

"In my judgment the act of Jnly 1, 1862, and its amend- 
ments, must be construed as chartering the Union Facifio 
Bailroad Company, and devolving upon it individuaUy and 
personally the power and duty of constructing, operating, and 
maintaining a Une of telegraph as well as a railroad. * * • 
This power conferred was personal, and oarried with it a duty 
and an obligation which could not be transferred." 

This reasoning is equally applicable to this case, as the 
plaintifF stands on an equal footing in ail respects with the 
Union Pacific Company, and for this motion I shaU adopt 
Judge McCrary's construction of thèse c on tracts. This con- 
tract being void, had the railroad Company in this case the 
right to repossess itself of the telegraph Une, and exclude the 
défendant therefrom, without process of law ? 

In the Omaha case the circuit judge held that that Com- 
pany could not. The seizure of property from the possession 
of another, even though the title and right of possession be in 
the taker, at so early an hour as 2 o'clock in the moming — 
as was the case hère — is not calculated to create the most 
favorable impression on a court of equity, and it raises a 
doubt whether such proceedings are prompted solely by a 
quickened conscience of duty to the government or the pub- 
lic, especially when that conscience has suddenly awakened 
from a Bip Van Winkle sleep of 13 years. 

It is contended by the défendant, with much force, that, 
even though this contract be void, the plaintifiF had no légal 
or équitable right to take possession of the property, against 
defendant's consent, without légal proceedings, and the more 
00 as a part of the property taken, to-wit, 12 instrumenta 
and one wire, were, at least, the sole property of the défend- 
ant. 
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If I were passîng upon the legality of thîs contract as an 
original question, and had any doubt of its invalidity, I should 
foUow this rule as the most équitable and the safest, until 
a final hearing on the merits could be had. My understand- 
ing of the law is this : If this contract is ultra vires the rail- 
road companyj or is against public policy, it is absolutely 
void, and, so far as it is exeeutory, neither party can main- 
tain an action against the other for its breach. Nor can 
either party bring it forward to sustain or defeat a right of 
possession of property obtained under it, and if it involves 
any moral delinquenoy or turpitude, as contra bonos mores, 
the parties being in pari delicto, the courts leave them just 
where it finds them, and neithsr party bas any standing in 
court for légal or équitable relief. Thomas v. City of Bieh' 
mond, 12 Wall. 349, 354; Chitty on Contracts, (lOth Am. Ed.) 
709-732; Bail v. Baquet, 4 Ohio, 400, 419; Moore v.Adams, 
8 Ohio, 372; Dixon v. Olmstead, 9 Vt. 310; Foote v. Emmer- 
son, 10 Vt. 338; Buck v. Albee, 26 Vt. 184; U. S. Bank v. 
Owens, 2 Pet. 527, 538. 

There is, however, a distinction màde where the contract 
vras in no respect immoral, or merely malum prohibitum. In 
such cases the courts hâve inquired into the relative delin- 
quency of the parties, and administered justice between them. 
Thomas v. Bichmond, supra; Lowell v. Bailroad Co. 23 Pick. 32. 

But that is not the relief the défendant is seeking hère. It 
is asking an enforcement of the contract. It is true, in the 
Omaha oase Judge McCrary ordered the property placed back 
into the possession of the telegraph company until an account- 
ing should be had between the parties. In that case the rail- 
road company had received stock of the telegraph company 
of the value of $150,000, and the raiiroad company had taken 
no légal proceedings to hâve the contract annulled, nor of- 
fered to acoount with the telegraph company, or return the 
considération received. 

It appeared équitable that it should account for what it had 
received, and under the equities of the case the judge made 
the order of restitution. 

The faets in this case are quite différent. At the sam» 
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time the plaintiff took possession of the lînô, whicli wasdone 
by removing the pins in the switch board of the Atchison 
office, and thus disconnecting the defendant's wire, it filed i^a 
bill asking that the contract be decreed null and void, and 
praying that an account be taken of the dealings between the 
parties. The value of the property of the'^efendant taken 
by the plaintiff, and which it offers to return or account for, 
was not, comparatively Bpeaking, of great value, and was so 
connected with the plaintiff 's property as to make it impossible 
to interfère with the one without affecting the other. There 
is another difficulty in this case: Under the contract ail the 
operators on this Une are the employés of the railroad Com- 
pany, and the offices or stations belong to that compariy, 
Now, a dissolution of this injunction, and granting another 
in favor of the défendant, might nominally restore the de- 
defendant's connection over this line of telegraph ; but what 
praetical benefit would that be to the défendant unless the 
employés of the railroad company could be compelled to work 
the line, or the défendant company be permitted to place 
operators in the stations of the railroad company to operate 
the wires ? 

This question involves largely the right of the défendant 
to bave a decree for the spécifie performance of the con- 
tract. 

Is this a case in which a spécifie performance could be had 
if the contract was légal ? To say the least, it would be very 
doubtful. MarUe Co. v. Ripley, 10 Wall, 339, 358-9; Rail' 
road Co. v. Railroad Go. 13 Ohio St. 544. 

In brief, this contract being absolutely void, and the plain- 
tiff having taken peaceable possession of the property, ac- 
companied with légal proceedings to hâve the contract de- 
clared null, and for an account to be taken between the par- 
ties, in my judgment the défendant cannot compel a restitu- 
tion of the property under the contract pending the proceed- 
ings. 

A temporary injunction may be continued until the ses- 
sion .of court. 
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And on May 8th the following order was entered in eaîd 
case : 

In the Circuit Court of the United States for the District of 

Kansas. 

Thb Centbal Bbanch Union Pacipio Eailboad Companï 

(otherwise known as the Atchison & Pike's Peak 

Eailroad Company) v. The Westebn 

Union Telegraph Company. 

At Chambbbs, Topbka, Kansas, May 8, 1880. 

Now cornes the Central Branch Union Pacifie Bailroad 
Company, by J. P. Usher, and Everest & Waggener, its so- 
licitors, and the Western Union Telegraph Company, by W. 
C. Webb, George E. Peck, and Tomlinson & Griffin, its solic- 
itora, and thereupon came on to be heard the motion of the 
tbe défendant, the Western Union Telegraph Company, to 
vacate, set aside, and dissolve the temporary restraining 
order, granted herein on the twenty-aeventh day of February, 
1880, upon considération whereof it is order ed by the court 
that said motion be and the same is hereby denied and over- 
ruled. And it ia further ordered that the said temporary 
restraining order granted herein on the twenty-seventh day 
of February, 1880, be and the same is hereby continued in 
full force and elïect untU the regular term of this court, com- 
mencing at Leavenworth, in said district, on Monday, the 
seventh day of June, 1880, and until the further order of the 
court. 

The motion of the défendant. Western Union Telegraph 
Company, for temporary injunction, came on to be heard, 
and was argued by oounsel, on considération whereof it is 
ordered that said motion be and the same is hereby denied 
and overruled, 

C. G. FosTEB, Judge. 
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Thb Whbtebn Union Tblbgbaph Company v. Thb Union Pa- 
oiFio Eailway Company and othera. 

(Circuit Court, D. Kania». July 27, 1880.) 

1. CoRPOBATioN — Power to Assign FhanOhibk turoBR Aot ov Cou- 

GHBiss ov JOT.T 2, 1864.— The United Btates Telegraph Company had 
power to assign and transfer to plaintill its right, derived from act of 
congress of July 2, 1864, to construct a Une of telegraph along the 
line of the Eansas Pacifie Railroad, and the amended Mil shows that 
such assignment was duly executed. 

2. Ii/LBOAi/ Contraot dues not Afi^bcit Prbviouslt- Aoqotrbd Intbrest 

IN Samb Pbopbbtt.— Where, prier to October 1, 1866, the plaintifE 
had acquired an interest in tha telegraph line and property in con- 
troversy, that interest was not afifected by a con tract made on that day 
for a lease of the line, even though that contract be hçld void. 

8. Bame — Pkopertt Acquikbd undeb an iLiiEQAi. CoNTKACT. — Even if 
the contract of October 1, 1866, is held void, the property accumulated 
or constructed under it must, as between the parties, be disposed of 
according to equity, and the court will not refuse to deal with that 
property on the ground that it was acquired under an illégal contract ; 
foUowing Plantera' Bank v. Union Bank, 16 Wall. 483, and Brook» v. 
Martin, 2 Wall. 70. 

4, Bamb— RiGHTS so AcQUiBED wiLi, BB Peotected.— It is, therefore, 
lield, independently of the question of the validity of the said con- 
tract, that the plaintiff has, according to the allégations of the amended 
bill, an interest in the property in dispute, which a court of equity 
will protect, and défendants hâve not the right to seize it by force 
and without process. 

6. Spbcific Performancb — Injunction.— That al though a court ôf 
equity will not decree the spécifie performance of a contract requiring 
continuons duties, involving the exercise of Personal labor and culti- 
vated judgment, yet the violation of such a contract may be enjoined, 

6. Pakol Agrbbment to Modipt Writtbn Contract. — The question of 
the validity and effect of the paroi agreement, set out in the amended 
bill, to annul and abrogate the vicions clause in the written contract 
of October 1, 1866, is reserved for f urther argument and future déter- 
mination. 

In Equity. Demurrer to Amended Bill. 

C. Beckwith, WiUiams é Thompson and Geo. R. Peck, for 
complainants. 

I. P. Usher, A. C. WiUiams and Everest d Waggener, for 
respondents. 
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McCeary, 0. J. The demurrer to the original bill having 
been sustained on the ground of the immorality of a materiai 
part of the contract,* set out and made the sole basis of the 
relief sought, the plaintiiï filed an amended bill, which is 
now before me for considération ; oounsel having agreed that 
the motion to dissolve the injunction shall be regarded as a 
gênerai demurrer to the amended bill. The part of the con- 
tract held vicions is the clause providing for the transmission 
free of charge of private, social, and family messages of the 
executive officers of the railway company. 

The amended bill makes certain averments, intended to 
show the right of plaintiff to recover, notwithstanding the in- 
sertion of this vicions clause in the original contract. 

The question to be determined is the suffioiency of thèse 
averments, or of any of them, to entitle plaintiff to the relief 
Bought. 

1. The plaintiff now claims that it is rightfully in posses- 
sion of the right of way, and of the telegraph line in question, 
by virtue of the provisions of the act of congress of July 2, 
1864, entitled "An act for increased facilities of telegraph 
communication between the Atlantic and Pacific states, and 
the terri tory of Idaho." I had occasion to comment upon 
this act in my opinion upon the demurrer to the original bill, 
and the conclusion reached was that the act was intended to 
authorize the United States Telegraph Company, either with 
or without the consent of the railway company, to construct 
and operate a line of telegraph along and upon the right of 
way of the railway company. Whether this right was as- 
signed and transferred to the présent plaintiS by a valid con- 
tract, was not considered, and that question is now to be 
determined. The allégations of the amended bill, being 
admitted, sufBciently show that the United States Telegraph 
Company had, by virtue of the laws of New York, by which 
it was created, a right to make an assignment and transfer 
of ail its franchises and property to another telegraph com- 
pany. 

Counsel for respondents insist, however, that this right was 

*See anie, 1 
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not recognîzed by the above-mentioned act of congress, of 
July 2, 1864, and that by that act the United States Tele- 
graph Company, and that company only, was authorized to 
construct its telegraph along the line of the railway. It is 
said that this was a personal privilège granted to that com- 
pany, and that, therefore, it could not assign it. Ordinarily, 
when property, or rights of any kind, are acquired by a cor- 
poration, they are to be enjoyed or disposed of in any mau- 
ner not inconsistent with the law of its being, Unless, there- 
fore, there is something in the act of congress to indicate a 
différent purpose, it must be presumed that the right to 
remove its line to the railway, and to operate it there, was 
given to the United States Telegraph Company, to be enjoyed 
or disposed of under its charter as its other property and 
rights. By référence to the act of congress it will be seen 
that nothing is said about the assignment of the rights con- 
ferred upon the United States Telegraph Company. The 
transfer of those rights is neither authorized nor prohibited 
in terms. We must, therefore, consider the spirit and the 
purpose of the act to ascertain whether it was the intent of 
congress to confine the privilège to that company, and to pro- 
hibit its transfer. There is nothing to indicate any intent 
to require the construction of the telegraph line by the United 
States Company. The évident purpose of the act was to save 
that company from pecuniary loss by reason of the construc- 
tion of a rival line by the railway company, It was intended 
to confer a favor upon the telegraph company by placing it 
in a position to protect itself from the ruinons compétition 
likely to be established by the construction of another line of 
telegraph under the Pacifie Eailway acts. This purpose was 
more effectually aceomplished by leaving its charter right to 
assign its franchises and transfer its property unrepealed. 
I am, therefore, of the opinion that the United States Tele- 
graph Company was authorized to assign the rights conferred 
upon it by the act of July 2, 1864. 

I am àlso of the opinion that the amended bill, taken as 
true, shows a transfer of those rights to the plaintiff. It fol- 
lows from this that the plaintifE bas rights in respect to tho 
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Unes in controversy wliich a court of equitj should protect, 
independently of the contract of October 1, 1866. It was not" 
a trespasser upon the right of way of the railway Company. 
tVithout a contract it had a right to go there and construct 
itslines; and, having expended itsmeans with the consent of 
the railway company in constructing the existing Une, the 
défendants must not take possession of it by force, and with- 
out making compensation. It is not material to détermine 
whether the right of way along the railway, and over its right 
of way, was also granted by the act of July 24, 1866, for if 
so no additional rights were oonferred. As to a part of the 
Une, the right of the plainti'ff outside of the contract is, accord- 
ing to the allégations of the amended bill, very clear. It is 
averred that prior to 1865 the United States Telegraph Com- 
pany, with the assent of the railway company, entered upon 
the right of way of the last-named company west of Lawrence, 
as it had a right to do under the act of Congress of July 2, 
1864, and that in the year 1865, under said right to enter 
upon said right of way, and construct and operate such Une 
of telegraph, it had constructed a Une of telegraph from Law- 
rence to Fort Eiley, a distance of 97 miles, and had also 
entered into a contract for the construction and delivery 
to it of a Une of telegraph from Lea-venworth to Lawrence, 
and for the residue of the Une between Fort Eiley and Den- 
ver ; such Unes to be constructed and ready for opération as 
fast as said railroad should be constructed. It is further 
averred that said United States Telegraph Company proceeded 
in the construction of said Une of telegraph, until 1866, with- 
out objection on the part of the railway company, and was, 
in 1866, in possession of a Une of telegraph from Lawrence 
to Fort Eiley, and was engaged in operating the same, and 
was engaged in constructing the residue of its Une between 
the mouth of the Kansas river and Denver, and between Law- 
rence and Leavenworth, and had collected a considérable 
amount of material therefor. The rights and property hère 
described existed in the United States Company, and were 
assigned to the plaintiff prior to the exécution of the contract 
of October 1, 1866, and they were, in my view, vested in the 
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plaintiiï priôr to, and independently of, the contract. Should 
the contract be held void, an aecounting between the parties 
would, nevertheless, be necessary, in order to détermine their 
rights with respect to the line of which the property hère 
mentioned and described constitutes an important part. 

2. There is another ground upon which I should feel con- 
strained to hold that the plaintiff bas, by the amended bill, 
shown an interest in the telegraph Unes and property in con- 
troversy which a court of equity should proteet. Even if we 
assume that the contract is void, the property accumulated 
or constructed under it must, as between the parties, be dis- 
posed of according to equity, and the court will not refuse tO 
deal with that property on the ground that it was acquired 
under an Ulegal contract. Such is the doctrine established 
by the suprême court of the United States. The case of 
Plantera' Bank v. Union Bank, 16 Wall. 483, was a suit to 
recover money received for the sale of confederate bonds. In 
the course of the opinion Mr. Justice Strong said : "It may 
be that no action would lie against a purchaser of the bonds, 
or against the défendants, on any engagement mado by them 
to sell. Such a contract would bave been illégal. But when 
the illégal transaction bas been consummated ; when no court 
bas been called upon to give aid to it ; when the proceeds of 
the sale baye been actually received, and received in that 
which the law recognizes as baving had value ; and when they 
bave been carried to the crédit of the plaintiffs, the case is 
différent. The court is there not asked to enforce an illégal 
contract. The plaintiffs do not require the aid of any illégal 
transaction to establish their case. It is enough that the 
défendants hâve in hand a thing of value that belongs to 
them. Some of the authorities show that, though an illégal 
contract will not be executed, yet, when it bas been executed 
by the parties themselves, and the illégal object of it has been 
aecomplished, the money or thing whioh was the price of it 
may be a légal considération between the parties for a prom- 
ise, express or implied, and the court will not unravel the 
transactions to discover its origin." I<i. 499-500. 
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And se» the foUowing cases cited and approved by Justice 
Strong in his opinion : Faïkney v. Reynolds, 4 Burrows, 66, 
(2069;) Pétrie v. Hannay, 3 Term, 418, 419; Lestapies v. 
Ligraham, 5 Barr, 71; Armstrong v. Toler, 11 Wh'eat, 258; 
McBlair y. Gibbes, 17 How. 232, 236; Brooks v. Martin, 2 
Wall. 70. 

In Brooks v. Martin it was held, upon full considération, 
that after a partnership transaction, confessedly in violation 
of an act of congress, bas been carried out, a partner in whose 
hands the profits are cannot refuse to account for and divide 
them on the ground of the illégal character of the original 
contraet. AU of thèse cases admit the invalidity of a contract 
bottomed in immorality or in a violation of a statute, and 
they ail agrée that where a party cornes into court and asks 
relief upon such a contract it must be denied. But they 
make a distinction between those cases in which a court is 
a,sked to enforce such a contract, and those in which a court 
is asked to deal with proper^y whieh bas been acquired as the 
resuit of the exécution thereof . Such property may eonstitute 
thegSubject-matter of a suit at law or in equity, notwithstand- 
ingithe invalidity of the contract under which it was, acquired. 
Applying this doctrine to the case in hand, we find, accordr 
ing to the allégations of the amended bill, that besides the 
pjroperty acquired by plaintiff from the United States Tele- 
graph Company (and which beoame and is a part of the line) 
the plaintiff bas expended upon said line over one bundred 
thousand dollars in excess of the contributions lûade by the 
railway eompany under the contract. 

The fact seems to be that, by expenditures made by the 
plaintiff, and by contributions from the railway eompany, the 
line bas been constructed, reconstruoted, and maintained. 
If the contract were set aside it would, I think, leave the par- 
ties joint owners of the property, and a case for equity juris- 
diction, in the adjustment and settlement of their respective 
interests, would be presented. 

3. I reserve for further considération hereafter the question 
of the effect of the paroi agreement set out in the amended 
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bill, by which tlie parties, as is alîeged, ootitracted with each 
other to abrogate, anatol, set aside, and expunge from said 
contract the clause proVÎJiing for the transmission of private, 
social, and family messages of ihe executive officers of the 
railway company free of charge. Whether said agreement 
was made upon sufficient considération ; whether, if valid, it 
left the entire contract in paroi; and whether, if so, the unex- 
ecuted portion is void under the statute of frauds, — are ail 
important questions, which may become very material in the 
further progress of the cause. In the view I hâve taken of 
other questions it is not necessary now to décide thèse, and 
I leave them open for further argument and further determi- 
ïiation. 

4. It is insisted by counsel for défendants that the contract 
set out in the bill (assuming its validity) is one which requires 
the performance of continuons duties, inVolving thé exercise 
of skill, Personal labor, and cùltîvated judgment; and that* 
therefore, a court of equity will neither deeree its spécifie per- 
formance nor enjoin its violation. That the contract is in its 
nature incapable of being enforced by a deeree for spécifie 
performance is very cléàr, (Ma/rble Co. V. Ripley, 10 Wall. 
339 ;) but it does not follow that a party to such a contract 
can hâve no injunction to iestrain its breach. It is riow 
settled, I think, by the decided weight of authority, that- in 
euch cases, although the affirmative spécifie performance of 
the contract is beyond the power of the court, its performance 
will be negatively enforced by enjoining its breach. Pome- 
roy on Spécifie Performance, §§ 24, 25, 310, 311, and 312, 
a,nd cases cited. If, therefore, the contract shall be finally 
held valid by reason of the élimination of the vicious clause, 
or on any other ground, it will follow that thfe injunction was 
properly granted. If it should be held that the contract is 
void, it will still, in my judgment, follow that the défendant 
should be restrained from taking possession of the property 
accumulated, under the circumstances stated in the amended 
bill, until an accounting and settlement can be had. 

The demurrer to the amended bill is overruled. Défend- 
ants may answer if they see fit. If they stand upon their 
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demurrer, there will be a deoree oontinuîng the injunction in 
force unta final decree settling the respective rights of the 
parties can be had. State of Georgia v. Bruelesford, 2 Dali. 
i06, 408. 



Thb Westeen Union Tblegraph Companï v. The St. Joseph 
& Western Eailwat Company and otberg. 

{OirMit Oourt, D. Kanta». July 81, 1880.) 

1. iLLEGAii CoNTRACT — Remedy — INJONCTION. — A court of equlty will 

enjoin the seizure of property and the ejectment of the possessor, 
although the same may hâve been acquired under an illégal contract, 
until an application bas been made for the cancellation of auch con- 
tract, and a fuU and falr settlement of ail accounts growing out of itg 
exécution in the past. 

2. CoRpoBATioN— Ratification. — A corporation, Uke an individual, may 

ratify by its acts the terms of a contract by which it would not, with- 
out guch ratiflcatioa, be bound. 

8. CtoNTBACT— Spkcipic Perfcbmanoe—Injunction.— Although spécifie 
performance of a contract requiring the performance of continuons 
duties will not be enforced, a court of equlty will, nevertheless, en- 
join its violation. 

In Equity. Demurrer to Bill. 

Woodson é Crosby, W. C. Wehb, Peck, Ryan <è Johnson, 
Karnes é Eas, Williams é Thompson and C. Beckwith, for com- 
plainant. 

John Doniphan and Everest d Waggener for défendants. 

McCbaey, c. J. This case bas been argued and submit- 
ted upon demurrer to the bill. The material facts, as they 
are stated in the bill, are as follows. 

1. On the tenth day of August, 1871, the Western Union 
Telegraph Company, and the St._ Joseph & Denver City 
Eailroad Company, entered into a written contract, whereby, 
upon certain terms and conditions, a line of telegraph was to 
be constructed, maintained, and operated along the line of 
said railroad. Each company was to contribute, as specified 
in the contract, certain material arid service in the construc- 
tion, maintenance, and opération of the line. 
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2. The railroad company agreed to give the telegraph Com- 
pany the exclusive right of way, on and along the Une of the 
road, for the construction and use of a telegraph Une for pub- 
Uo and Commercial business. 

3. Provisions were made for transacting the telegraph bus- 
iness of the railroad company by the telegraph company. 

4. The agreement was to continue in force for the term of 
twenty-five years from the tenth of August, 1871. 

5. In pursuance of the contract, and in full reliance upon 
its legality, and the good faith of the railroad company in 
making it, the plaintiff bas erected and maintained, at great 
cost and expense, a Une of telegraph along the Une of the 
railroad, consisting of two wires, one extending from El- 
wood, in Kansas, and St. Joseph, Missouri, to Hastings, 
Nebraska, and the other from the same points to Hanover» 
in Kansas. 

6. The said railroad company constructed its railroad from 
a point opposite the city of St. Joseph, Missouri, although 
the charter was for a railroad from Elwood, Kansas, west- 
wardly to a junction with the Union Pacific Railroad, or any 
branch thereof, and it was expressly understood and agreed 
between plaintiff and said railroad company, at the time the 
contract was entered into, that the plaintiff was to operate, 
maintain, and establish its telegraph along the Une of the 
railroad, from St. Joseph, through Elwood, Kansas, and the 
Une was so erected, and bas been so maintained and 
operated. 

7. Certain mortgages executed by the said St. Joseph & 
Denver City Eailroad Company were duly foreclosed, and 
under decree of foreclosure thereof ail the land, property, 
rights, and franchises of said company were duly sold and 
conveyed to persons representing the holders and owners of 
the mortgage debts. In 1875 the purchasers, and those for 
whose benefit they purchased, took possession of the entire 
Une from St. Joseph to Hastings. Afterwards the St. Joseph 
& Western Eailroad Company was organized, and aU the 
property, rights, and franchises of the old company were sold 
and conveyed to it. 
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8. Since the purchase by said laat-named company (défend- 
ant herein) it bas been using and operating the railroad, 
and bas fuUy ratified, sanotioned, and confirmed tbe contract 
made and entered into between the plaintiff and St. Joseph 
& Denver City Eailroad Company, and received and enjoyed 
ail tbe benefits and advantages of said contract that had 
been received and enjoyed by the St. Joseph & Deuver City 
Eailroad Company down to the time tbe new corporation, 
now owning and oontrolling the same, was formed. 

9. The défendants bave combined and confederated to- 
getber for the purpose of defrauding the plaintiff of said line 
of telegrapb, and of tbe property and -wires connected tberè- 
■with, and did, about the twenty-seventb of February, 1880, 
unlawfully and with force seize the telegraph line at a point 
in Donipban county, Kansas, etc., and did forcibly deprive 
plaintiff of ail possession, in benefit and control, of said tele- 
grapb wires and batteries, etc. 

The prayer is for an injunction to restrain défendant» 
from preventing plaintiff reconnecting the wires that hâve 
been eut and severed as aforesaid, and restoring the connec- 
tion whicb bas been severed, and from preventing the plain- 
tiff from using the said line and wires, and enjoying ail tbe 
benefits to whicb plaintiff is entitled under said contract of 
August 10, 1871, and from interfering with plaintiff in tba 
use of said telegraph and wires, and from the exercise of 
rights heretofore olaimed and exercised under said contract. 

Prior to the removal of this cause from tbe state court an 
injunction was granted. Tbe défendants demur, and also 
move to dissolve the injunction. It will be sufficient, for the 
présent, to consider tbe case upon tbe demurrer. 

1. It is said that the charter of the St. Joseph & Denver 
City Eailroad Company expired by law in 1877, and, inas- 
much as the contract was to run for twenty-five years, or 
until 1896, it was beyond the power of the corporation, and 
Toid. It is not necessary to détermine the question whether 
such a contract is void in toto, or only void as to that part 
of the contract whicb, by its terms, is to be performed after 
the expiration of the charter, because, in so far as it bas been 
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executed, the parties are bound, and rights may hâve accrued 
that a court of equity will enforce. The contract was entered 
into ; it is not tainted with moral turpitude ; under it a Une 
of telegraph has been built and operated, and a valuable bus- 
iness has been created; for about nine years it has been rec- 
ognized and executed. Under thèse circumstances it is not the 
province of either party to déclare the contract void, and 
assume, without process and without a settlement, to seize 
the Unes and property. 

2. It is insisted that by the foreclosure sale of 1875, to the 
new Company, they acquired ail the rights the old company 
had in the wires along the Une; that the new company took 
them freed from any claim of plaintiff under the contract, 
and is not bound by it. This claim is fuUy met by the allé- 
gations in the bill, which is admitted by the demurrer, that 
the new company, since its purchase, has fuUy ratified, sanc- 
tioned, and confirmed the contract, "and that it has received 
ail the benefits and advantages of said contract that had been 
received and enjoyed" by the old company. If this alléga- 
tion is true, it must foHow that the new company is at least 
80 far bound by the terms of the contract as to be obliged to 
Bubmit to an accounting and settlement with the plaintiff 
before it can take possession of the wires and eject the plain- 
tiff therefrom. A corporation, like an individual, may ratify, 
by its acts, the terms of a contract by which it would not 
without such ratification be bound. 

3. It is also insisted that the plaintiff is not entitled to 
relief, because of the clause in the contract which gives the 
plaintiff the exclusive privilège of constructing and operating 
a Une of telegraph along the Une of the railroad. 

I hâve little doubt that the clause hère referred to is void ; 
and should any telegraph company désire to erect another Une 
along the railroad, I do not think the plaintiff could be heard 
to object. Western Union Telegraph Company v. Avierican 
Union Telegraph Company, Suprême Court of Georgia, 1880. 

But that clause does not vitiate the entire contract, as 
between the parties ; much less does it preclude the plaintiff 
from seeking the aid of a court of equity to protect rights 

v.3,no.8— 28 
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acquired under it, and growing out of its exécution in thé 
past. 

4. It is said that the contract requires the performance of 
continuons duties, and therefore spécifie performance will 
not be decreed. This is true, but a court of equity may, nev- 
ertheless, enjoin the violation. Pomeroy on Spécifie Perform- 
ance, §§ 24, 25, 310, 311, and 312. 

6. I am not prepared at présent to décide that the défend- 
ants may not be able to show that the contract in question 
ought to be cancelled by decree of this court ; that is a ques- 
tion which can only be determined upon final hearing. In 
cases of this character, when the contract requires continuons 
service for a séries of years, and where the parties disagree, 
even if the contract is not absolutely void, a court of equity 
may decree a dissolution of relations between them, upon a 
free settlement of their accounts, and payment of any bal- 
ances. 

What I Tvish to emphasize in this case, as well as in other 
similar cases, is that the défendants hâve no right to take 
their remedy into their own hands. If they hâve the right 
to seize this property by force, upon the ground that they 
hold the contract void, according to the same reasoning the 
plaintiff would hâve the right to adjudge the contract valid, 
and by force retake the property. In other words, force and 
violence would take the place of law, and mobs would be sub- 
stituted for the process of courts of justice. The strongest 
litigant, the one commanding the largest force of men and 
the most money, would succeed. 

Such a doctrine, if recognized by the courts as a proper 
mode of adjusting disputes concerning property rights, would 
lead at once to anarchy. 

If the défendants, after years of acquiescence in the con- 
tract in question, after receiving its benefits, and after a 
property had been built up under it to which others made 
claim, became suddenly convinced that it was a void contract, 
it was their duty to apply to the courts for relief, praying a 
cancellation of the contract, and a fuU and fair settlement of 
ail accounts growing out of its exécution in the past. 
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Until they seek some such remed;, and antil a fair settle- 
ment npon full accounting can be had, they will be etijoined 
from attempting to eject tbe plaintiff, or to seize tbe property. 

ïbe démarrer to tbe bill is overruled. 



Deakin V. Stanton, impleaded, etc. 

{Ovreuit Court, N. D. lUinoit. November, 1879.) 

1. SuRBTT— Ihjdnotion Bonb. — A Burety upon an injunction bond In • 
trade-mark case, conditioned for the payment of ail damagei and Costa 
to be awarded against the complainant and in f avor of the défendant, 
upon the trial or final hearing of the matter ref erred to in the bill of 
complaint, is not liable for damages sustained in conséquence of th« 
isBuing of the injunction, unless the same were awarded at tbe tima 
af the trial pf tbe cause. 
Bein y. Heath, 12 How. 168, followed. 

Demnrrer to Déclaration. 

Oeorgt C. Christian and Charlet E, Pope, for plaintiff. 

Henri/ T. Roger», for défendant. 

Blodoett, D. J. Thèse ara two separate cases, apon bonds 
given by tbe défendants, Lea à Perrin and Stanton, to the 
complainant, upon the issne of an injonction in a cause in 
wbioh Lea & Perrin trere complainants, and Deakin yraa de- 
fendant, asking that Deakin be enjoined from violating tho 
alleged trade-mark of the complainant on Worcestersbire 
aauce. The cause in whicb tbe injunction was issued was 
brought to hearing and dismissed for want of equity; and 
the défendant in that suit now brings suit on this bond to re- 
cover damages which he sustained by reason of the issuing of 
the injunction. The first bond vras given in the pénal sum of 
$5,000, and is conditioned for the payment of ail damages 
and costs to be awarded against the complainant and in favor 
of the défendant upon the trial or ûnal hearing of the matter 
referred to in the bill of complaint. 

The second suit is brought upon an additional bond, which 
was given in the same trade-mark case, upon the suggestion 
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of the défendant that the security given by tlie first bohd'^as 
not adéquate to cover Ma probable damages in the case. The 
condition of the bond is substantially the same as the first. 
The allégations are that, in defending this suit, the com- 
plainant was put to a large expense for solicitors' and attor- 
neys' fées, which ihe obligors bave not paid; also, that he 
sustained a large amount of damage by the breaking up of 
bis business, and that he is entitled to recover the amount of 
damages sustained in conséquence of the issuing of the 
injunction. Thèse are substantially the breaches that are 
assigned to this bond. 

The défendant demurs on the ground that no damages 
were awarded at the time of the trial of the cause, and there- 
fore the défendant, who, it appears, signed the bond solely as 
surety, is not liable. It is easy to see why the bond was drawn 
in the manner in which it is. The praotice of the state courts 
in this state since 1861 bas been to award such damagas, upon 
the trial or dissolution of an injunction, as the défendant may 
hâve sustained by reason of the issue of the injunction; and 
probably the counsel used the state court form in preparing 
the bond, and it was not examined by the court ; and prob- 
ably the only question raised by counsel was as to the suf- 
ficiency of the surety. The demurrer, therefore, goes to the 
question as to whether tiie surety in thèse two cases is liable 
upon the facts stated in the déclaration, it being perhaps con- 
ceded that there were no damages awarded by the court to 
the défendant at the time of the dissolution of the injunction, 
or the final hearing of the case. It is not averred any dam- 
ages were awarded, and it was said on the argument of this 
demurrer that none were, and that the practice of this court 
did not allow the awarding of damages under such circum- 
stances. 

An examination of the authorities which hâve been cited 
has satisfied me that this action cannot le maintained against 
the surety upon this bond. I do not care to cite more than 
the case of Bein v. Heath, 12 How. 168, which was a case 
j)recisely similar to this. The court there says: "But the 
bond in the case before us is not one to pay the damagea 
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which the opposing party should sustain by reason of the 
injunetion, but it is to pay the damages that might be recoy. 
ered against them; obviously referring, we think, to the prae- 
tice in Louisiana above mentioned. A court, proceeding 
according to the rules of equity, oannot giye a jndgment 
against the obligoïs in an injunetion bond when it dissolves 
the injunetion. It merely orders the dissohition, leaving the 
obligée to proceed at law against the sureties, if he sustaiuB 
damage from the delay occasioned by the injunetion. This 
•was done by the circuit court in the former suit between the 
parties. No judgment was or could be given against the 
obligors for debt or damages, and none were reoovered against 
them previously to the institution of this suit. The contin- 
gency on which they agreed to pay has not, therefore, hap- 
pened, and the condition of the bond is not broken, and con- 
eequently no action can be maintained upon it. It would be 
against the well-established rule of the chancery court to 
extend the liability of the surety by any équitable construc- 
tion beyond the terms of his contract; and in a proceeding 
upon a bond the liability of the principal obliger cannot be 
extended beyond that of the surety." Id. 179. 

One of the conditions of both of thèse bonds is that &e 
obligor was to pay the défendant in the chancery case ail 
costs and damages which shall be awarded. The court will, 
of course, take notice of its own records, and the averments 
in the déclaration are sufficient to show that the case was so 
disposed of that an award for costs was made against tha 
complainant in the original bill. If thèse costs hâve not been 
paid, I hâve no doubt the plaintiflf should hâve leave to amend, 
by alleging a breach or failure to pay the costs, in which 
event the plaintiff will hâve the right to recover on this bond 
the amount of costs which were awarded. If there is no claim 
for costs, of course there will be no necessity for amending, We 
hâve been considerably embarrassed about this case, and in 
Bome doubt as to whether the suprême court would strictly 
follow the case which has been cited, and which we consider, 
at présent, as oontroUing j and, in order to give the plaintiff 
the benefit of a writ of error, if he wishes to take the case 
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forther, ire wîll order s consolidation of the two causes, which 
I think should bave been brought togetber, as tbey ar« 
«gainst the same parties, and the second bond is onlj ad» 
ditional security for tbe damage growing out of the same suit. 
Tfae order consolidating the two cases, I think, should be 
made first, and then the demurrer sustained to the déclara- 
tion. Therefore, if the plaintiff wishes to amend, or thinks 
he can amend so as to make a better déclaration on the facts 
•f the case, we should feel disposed to allow it. I will say, 
feankly, we would liko, îf we could, to so construe the obliga- 
tions of the bond as to effect the purposes for which it was 
given, but the authorities which are cited seem to be controll- 
ing, and I do not see how we oan do otherwise than to sus- 
tain the demurrer. 

An order will be made that the causes be consolidated pre- 
eeding the disposition of the demurrer, so that error eau be 
aesigned upon that question. 

DSOISION OH DBIfUBBEB TO AHBNDBO DEOLAIUTIOS. 
(July 13, 1880.) 

BiiODOBTT, D. J. Thia case is before me on demurrer to 
Ml amended déclaration, and it is not necessary that I should 
rehearse to counsel the points that bave been raised in the 
ease. It is enough to say that I do not see that, in the 
amended déclaration, any such change bas been made as will 
ftlter the finding of the court heretofore on demurrer to the 
original déclaration. I still adhère to the conviction that I 
must be govemed by the case of Bein v. Heath, 12 How. 168. 

It is true, there is a wide conflict of authority between the 
state courts upon the questions raised on this demurrer. I 
find that in many of the state courts the rule is held that a 
suit at law can be maintained upon a bond of this kind, not- 
withstanding no assessment of damages had been made by 
the court — no award of damages — ^while in other states, as in 
Kentucky and Maryland, the eontrary has been decided. The 
Buthorities of Illinois are, perhaps, .with the plaintiff in this 
ease; but the better authorities, and the authorities of sey- 
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eral otlier states whçre they hâve very able courts, are the 
other "w&y, and I shall therefore sustain the demurrer to the 
déclaration, knowing, as I do, that the case is of sufficient im- 
portance to go to the suprême court. 



HEBBiKa, Assignée, etc., v. BicnABss and others, 
(District Court, D. Minnesota. Pebruary, 1880.) 

1. VOLUNTARY CONVBYANCB— PakENT AND CHILD— FeATTD.— A VOlunteiy 

conveyance frcm a parent to his children, by way of settlement, whila 
Boivent and f ree f rom debt, and not disproportionate to hiâ meang, 
will be sustained, as against subséquent creditors, in the absence of 
fraud. 

2. Samb — Subséquent Impkovbmbnts — ^Fraud, — Subséquent contribu- 

butions of money, for the purpose of paying ofl encumbrances and 
improving the property, will not render such conveyance void. 

3. Samb— Presumption of Acceptance. — ^In the absence of direct testl- 

mony the acceptance of the grant will be presumed, after the expira- 
tion of four years, where the grantees held, owned, controUed, and 
managed the property from the time of the conveyance, and the only 
occupancy had been by their tenants, and for their sole and exclusive 
use. 

II. P. Herring, for plaintiff. 

George B. Young, for défendant. 

Nelson, D. J. This suit is brought to recover certain real 
property alleged to hâve been conveyed in fraud of creditors. 

On August 12, 1874, William Eichards purehased of Aaron 
S. Everest and wife the property in controversy, and received 
a deed therefor, whieh was recorded August 15, 1874. The 
purchase price was $2,000, and Eichards paid |200 in cash, 
and gave his notes and a mortgage to secure the balance of 
the purchase money. The notes were four in number, viz. : 
One for $300, due August 12, 1875; one for $500, due Au- 
gust 12, 1876; one for $500, due August 12, 1877; one for 
$500, due August 12, 1878. 

On August 14, 1874, Eichards conveyed the farm for a 
considération, expressed in the deed, of $200, to his daugh- 
ters, Minnie Eichards and Mary Vine Eichards, now Mary 
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Vine French, wife of the défendant Lafayette Freneh. It îs 
admitted this conveyance was voluntary, and subject to tlie 
mortgage. 

At the time of this conveyance to the children, Kichards 
■was engaged in the lumbering business, owning an interest 
in lumber yards at Austin and Minneapolia, and connected 
with Bray & French and his son, Wilham A. Eichards, and 
Bubsequently with Bray, Wilder & Co., the successors of 
Eichards, Bray & French, at Minneapolis. The aggregate 
interest of Eichards in the business was sworn to by compé- 
tent witnesses as amounting to over $7,000; and at that 
time Eichards also owned real estate in Austin, valued at 
over $8,000, out of which there was a rental, in 1874, of 
$1,455, and a triiie less in 1875 and 1876, and on which was 
an encumbrance of only $500. Eichards' profits or income, 
for 1874, amounted to $2,436.15, from his lumber trade, 
in addition to the rental above stated. He owed some debts 
in his business, but his property interest was fairly worth, 
according to the balance sheet and other testimony, $8,000 in 
the lumber business, over and above his liabilities, and $8,000 
in real estate at Austin, encumbered to the amount of $500. 

There is no évidence that Eichards' estate was less during 
the year of 1874, but it was ascertained on January 1, 1876, 
Eichards had lost, during the year 1875, about $6,000; and, 
heavy losses following, he became insolvent, and in October, 
1877, was adjudged a bankrupt. 

The assignée insista that the conveyance to his children by 
Eichards was in fraud of subséquent creditors. The land 
conveyed was subject to the mortgage to secure $1,800, the 
balance of the purchase price agreed to be paid Everest, and 
at the time of Eichards' bankruptcy ail but the last note of 
$500 had been paid. The land was improved every year by 
plowing and breaking up additional acres, fencing, etc., and 
it is urged that the testimony shows the money expended in 
improvements belonged to the bankrupt Eichards. I do not 
find such to be the case. An analysis of the évidence shows 
the following amount of money was laid out in improvements 
and necessary expenses, and the sources from which it came : 
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AWiLTSn 07 FATMENTS EACH YBAB, BHOWIKQ BY WHOM UASO. 

U74-6— Total ezpended on farm $1,346 49 

Furnished by Mrs. Richards ...... 649 81 



Paid by Richards $696 68 1696 68 

Beceived by Richards from farm. $ 841 60 

1876— Total expended on farm. 2,344 46 

furnished by Mrs. Richards 46 7 83 

Furnished by Richards $1,876 63 1,876 63 

Received by Richards from f ann .... 2,281 00 

1877— Expended on farm $1,875 64) i htr «4 977701 

Beceived from farm... 2,777 97 J l,»76 M A777 »7 

$4,448 95 $5.400 47 

In 1874-6 Richards laid out $ 696 63 

Richards received 341 50 



Farm debtor to Richards $ 355 18 $ 365 18 

In 1876 Richards laid out 1,876 63 

Richards received 2,281 00 



Richards debtor to farm $ 404 37 $404 37 

In 1877 Richards laid out 1,875 64 

Richards received 2,777 97 

Richards debtor to farm $ 902 33 902 33 

Balance Richards debtor to farm. 951 52 



$1,306 70 $1,306 70 



MONEY AND LUMBEB PDENISHED POB PAEM BT MBS. BICHABDa, 
OUT OP HER SEPAEATE PBOPEETY. 

1876 — July 6. Money to pay Ernest on $300 note $ 331 25 

Bept 9 . Luraber, $185.58; ca?h, $95.43 281 01 

20. Cash to pay Cochran 37 55 



Total in 1875 $ 649 81 

X876— March 11. Lumber for stable 114 66 

18. Paid for nails, $6.50; barley, $36 42 50 

24. Paid seed wheat 204 30 

28. Paid red-top seed and clover seed , 12 57 

31. For work in building stable 40 00 

Jane 9. Lumber 53 80 

Total in 1876 $ 467 83 

Add amount in 1875, as above 649 81 



Total amount paid by Mrs. Richards. $1,117 64 



il2 fedebàl bepokteb. . 

PABM ACOOUNT, 1877. Dr. Cr. 

April. Expenses putting in crop — Paid Wm. Way, 
Vincent & Gallagher, and Norwegian and 

team, as per time book $ 120 12 

July 19, and part of AugUBt. For harvesting and 

stacking, to Wm. Way, superintending. . . 60 00 

Aug. 23. J. Frost and J. Owens and hsnds 78 00 

Dickinson and teams 25 00 

Forwire 50 60 

Paid for threshing 2,792 bushels wheat. . . 139 60 
Paid for help, by order f rom Wm. Way, 
as per time book — 

For teams 49 50 

Men to help threshing 41 25 

31. Paid Everest two notes and interest, at 

Mower County Bank 1,126 67 

IMov. 1. Wm. Way and teams, plowing 130 acres. 195 00 

July 23. Bold 10 tons hay, @ $5 ( 50 00 

Aug. 24. Sold 2,807^ bushels wheat, @ 88 cents. . . 2,470 60 

Hay — seven tons to Decker 35 00 

Sept. 12. Hay— 13 tons in stack 65 00 

Oct. 30. 174 bushels wheat, @ 88>^ cents, from 

land worked by O. Smith, on shares. 157 37 

$1.875 64 12,777 97 

It appears from the foregoing schedule, "which is sustained 
by the évidence, that the notes given by Eichards in part 
payment of the property were not paid by him out of money 
belonging to his estate, but by Mrs. Eichards, out of her 
own money and the proceeds of the farm. 

It appears that a small amount, in addition to the first 
payment of $200, made by Eichards, was laid out by him 
upon the farm, but I do not think the sum can be regarded 
80 large a settlement upon his children aa to make void the 
conveyance. If it was made in good faith, with no intent to 
defraud creditors, it -will not be set aside, when it is in proof 
that at the time Eichards made it he possessed ample means 
to pay his debts, unless the business in -which he was en- 
gaged, or intended to engage, was so hazardous, and required 
such large pecuniary liability, that he could not reasonably 
believe the gif t would not imperil his ability to meet his debts, 
to be contracted in the future. 

It is not proved such was the case. The conveyance waa 
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openly made, and the deed was recorded, and subséquent 
creditors had notice that the property was in the name of the 
children. They cannot be heard to say that crédit was given 
Eichards on the strength of his ownership of this land. If 
the conveyance had been secret, concealed from creditors, 
and the anaount of the gift impaired the ability of Biohards 
to pay, the creditors might complain. 

I think it is proven that the gift was accepted by the 
daughters, and the foUowing légal propositions must control 
the décision of this case : 

First. Unless fraud was intended, when the conveyance 
was made by the father to his children, it is net void or void- 
able as to his subséquent creditors, inasmuch as he was 
free from debt at the time it was made. 8 Wheat. 239, and 
note to same case in 1 Âm. Lead. Cases; 2 Kent's Com. 173 ; 
3 John Ch. 481; Id. 328. 

Second. Such settlement, though voluntarily made, wiU be 
upheld. EUison v. ElUson, 1 Lead. Cases in Equity, 382. 

Third. There is no presumption of constructive fraud by 
such settlement, as there might be if debts existed and the 
debtor impaired the rights of creditors. Kehr v. Smith, 20 
Wall. 31, 35. 

The rule may be summed up that the gift, conveyance, 
and settlement will be upheld "if it be reasonable, not dis- 
proportionate to the husband's means, taking into view his 
debts and situation, and clear of any intent, actual or con- 
structive, to defraud creditors." This doctrine is solid. 

A fraudulent intent must be clearly shown, but if the 
amount of the property thus conveyed impaired the means of 
the grantor, so as to hinder and delay his creditors, it is void. 

If an honest motive can be imputed to the donor, equally 
as well as a corrupt one, the former should be preferred. 

If this case is tested by the rules above laid down, I think 
the conveyance can be sustained, for the intent to defraud 
creditors is not clearly and distinctly proved. There is some 
conflict in the testimony upon this point, but the plaintiff, 
upon whom the burden of proof is thrown to show the fraud- 
aient intent, bas failed to prove it. 
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In addition to the business of buying and sellîng lumber, 
Eiehards, about 1875, before bis bankruptcy, with associâtes, 
built a saw-mill, which burned down a short time after it 
commenced trork. This misfortune impaired, to some ex. 
tent, bis ability to meet bis debts and pay losaes, for, in order 
to obtain the means required to put into this enterprise, he 
mortgaged a part of bis property, and after the fire borrowed 
money, and gave mortgage seeurity tberefor, to pay the losses. 
There is no évidence, however, to show tbat Eiehards, at the 
time he gave his daughters the land, or at the time he invested 
a small sum in improvements tbereon, contemplated the érec- 
tion of a mill, or engaging in such enterprise, and although I 
take into aecount the pecuniary condition of Eiehards during 
the entire period of time when thèse several gifts were made, 
tbe nature of this particular enterprise eannot be considered, 
for he did not intend at the time to embark in it. 

The volume of testimony is so great tbat I can only briefly 
elaborate the facts. I bave done tbia so far as it was nee- 
essary to apply the rules wbich must govern the décision. 

There is notbing in the case whioh, to my mind, brands 
the conveyance as absolutely void or voidable, as no actual 
fraudulent intent, on the part of Eiehards, is shown when he 
made the gift. 

The amount laid out by Eiehards did not impair his es- 
tate to such an extent as to be a fraud upon subséquent cred- 
itors, and under tbe circumstances the conveyance is not 
illégal and void. 

A decree will be entered dismissing tbe bilL 



{Circuit Court, D. Minnesota. June, 1880.) 
Appbal fbom District Coubt. 

McCeabt, C. J. The facts are fully and accurately stated 
In the opinion of the district judge, wbich is given above, and 
it is therefore only necessary tbat I should state my con- 
clusions : 

First. At the time Eiehards purchased tbe farm in cou- 
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troversy, and at the time he couveyed it to hîs daughterSj he 
was solvent, and not indebted, and the property thus^settled 
upon his daughters was no more than a reasonable provision 
for them, not disproportionate to his means, taking intoyiew 
his situation. 

Second. The proof does not establish the allégation of the 
complainant that the conveyanoe to the daughters was made 
with intent to def raud subséquent creditors. 

Third. The assignée insists that Eichards furnished the 
money used in improving the farm, and in paying ofif encum- 
brances, after the title had been vested in his daughters. The 
weight of évidence is against this claim, as is clearly shown 
by the opinion of the district judge. Suppose, however, 
Eichards did furnish money to his daughters, or use money 
for their benefit in the way suggested, would that fact render 
invalid the original conveyance from him to his daughters? 
If that conveyance was in itself hona fide, free from fraud, 
and in ail respects valid, a subséquent contribution by the 
father, for the purposes named, would not change its charac- 
ter. The fact of the making of such contributions would be 
évidence tending to show fraud in the original transfer, but 
not by any means conclusive. If the original conveyance 
was made in good faith, while the grantor was solvent and 
free from debt, it was valid and must stand, even though 
other property may hâve been fraudulently given or conveyed 
to thë same parties at a subséquent period. In such a case 
the remedy would not be by a bill to set aside the original 
conveyance, but by proper proceedings to recover the prop- 
erty Bubsequently transferred, Thus, in Clarke v. Wliite, 12 
Pet. 178, the suprême court say: "If the person against 
whom fraud is alleged should be proved to bave been guilty 
of it in any number of instances, still, if the particular act 
sought to be avoided be not shown to be tainted with fraud, 
it cannot be affected with the other frauds, unless in some 
way or other it be connected with or form a part of them." 
Page 194. 

Fourth. It appears that Mr. Eichards, the grantor, aftejr 
executing the deed to his daughtors, took the same to the re- 
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corder's office and filed it for record. There is no direct tes- 
timony to show either that the grantees did or did not, at the 
time, hâve knowledge of and assent to the grant. 

Whether they assented to the grant at the time, or subse- 
quently, or not at ail, is left to inference. If, therefore, the 
presumption of the law is that the grant was accepted by the 
grantees, that presumption must prevail. If the presump- 
tion is the other way, and the burden is upon the défendants 
to prove delivery to them, or something équivalent thereto, 
the conclusion must follow that plaintiff should recover, since 
no such affirmative proof is to be found in the record. 

There are numerous cases whioh hold that the exécution of 
a deed or mortgage, and the delivery of the same to the re- 
corder for record, without the knowledge or assent of the grantee 
or mortgagee, will not avail as against an attaching or exécu- 
tion créditer of the grantor. Day v. Griffith, 15 lowa, 104; 

4 Greenleaf's Cruise on Eeal Property, p. 12, note, and p. 
13, note 1; Samson v. Thomton, 3 Met. 275; DentonY. Perry, 

5 Vt. 382 ; Cohb v. Chase, 6 N. W. Eep. 264. 

But the présent case does not corne within the principle 
established by thèse authorities. 

Whether the plaintiff can be regarded as standing in the 
same position as an attaching or exécution creditor is imma- 
terial, since it does not appear either that the défendants 
■were ignorant of the conveyance when made, or that they did 
not at any time assent to or aceept it before the bringing of 
this suit, One or the other must be shown. If the record- 
ing of the deed is intended as a delivery, and is known to the 
grantee, and he assents to the same, it will take effect. 
2 Washburn on Eeal Property, pp. 580, 581. The ac- 
ceptance of the grantee will be presumed in such a case, if 
the deed be upon its face bénéficiai to him, and the circum- 
etances are such as to warrant the conclusion that the grantor 
intended the delivery to the recorder to be for the use and 
benefit of the grantee, especially if the latter claima under it. 
4 Greenleaf's Cruise, 12. 

Again, the authorities are abundant in support of the prop- 
osition that the grantee in a deed executed and delivered to 
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S third party, though ignorant of the conveyance wlien made, 
may subsequently accept it, and his title will relate back to 
the date of the conveyance, unleas an intervening levy of at- 
tachment or exécution may hâve defeated it. Harrison t. 
Trustée», etc., 12 Mass. 466; Hatch v. Hatch, 9 Mass. 307; 
Fosterv. Mansfield, 3 Met. 412; Doe v. Knight, 5 Bam. & 
Cres. 632, (671;) Hedgev. Drew, 12 Pick. 141. 

We cannot in this case présume, in the absence of proof, 
tbat défendants, at no time during nearly four years that 
elapsed between the conveyance to them and the commence- 
ment of this suit, 'were made aware of, and assented to and 
accepted, the grant. Especially is this the casé, in view of 
the allégation in the answer that the défendants hâve held, 
owned, controlled, and managed the farm ever sinoe the con- 
veyance, and that the only occupancy has been by their ten- 
ants, and for their sole and exclusive use. This is équiva- 
lent to an allégation that the conveyance was accepted by the 
grantees when made, and it must be overcome by proof on 
the part of plaintiff. 

The decree of the district court, dismissing the bill, is 
affirmed. 



HtJBBABD ». Beliiew and others. 

[Oireuit Court, W. D. Wi»eon»m, , 1880.) 

JtTRisDicnoN — iDENTiTT op OoNTBOVKiisT. — A suU for the strlct foro- 
closure of a contract relating to real estate, hdd, under the circum- 
stances of this case, to involve a différent controversy from a suit to 
foreciose certain liens upon s part of such property. 

Bame — State ahd Fédérai. CtotmT.— In such case the tngtltntîon of 
the suit to foreciose the contract in a state court would not subse- 
quently deprive a fédéral court of jurisdiction oî a suit to foreciose 
the liens upon a part of the property. 

Pétition to Dismîss Case. 

J. A. Anderson and Vilas d Bryanf,, for complaînant. 

Sloan, Stevem é Morris, for défendant B. J. Stevena. 
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BuNN, D. J. This action is brought by Stephen Hubbard, 
residing in Texas, against Patrick Bellew, John J. Marsh, and 
a Tery large number of other défendants, residing in New 
York and other states, to foreclose an équitable lien upon land 
in St. Croix county, in this state, belonging to certain of the 
défendants. 

This motion, founded upon the pétition of défendants, ia 
made for an order dismissing the suit, or staying proceedings 
therein until another suit brought by certain of the défendants 
against the plaintiff, relating to the same land, can be deter- 
mined in the state court. The facts are substantially as 
follows : John J. Marsh and certain other of the défendants, 
residing in différent states, in 1875 were the owners in sev- 
eralty of pine lands lying in northern Wisconsin, and em- 
ployed one Augustus L. Smith, residing at Appleton, astheir 
agent, to make sales of the lands, and of the timber without 
the lands, at such priées as he deemed best for bis employers. 
In August, 1875, Smith, on behalf of said défendants, made a 
written contract with the défendant Patrick Bellew for the 
sale of a quantity of land in St. Croix county. By its terms 
Bellew was to build and maintain a steam saw-mill, worth 
$9,000, on one of the forties of land to be selected by him, and 
the title to that forty was to be conveyed to Bellew in fee. 
Bellew was to bave the right to make a first mortgage of the 
mill and 40 acres, in the sum of $6,500 to a third party, to 
raise money to build and equip the mill. After the first 
mortgage was given Bellew was to exécute a second mort- 
gage of the mill forty, to the owners of the land sold, to secure 
the purchase money. In considération of the building and 
maintaining of the mill the owners of the land agreed to seU 
him certain pine from certain other lands therein described. 
Title to the lands was to be conveyed in fee to Bellew as 
fast as paid for. 

Bellew went on and built the mill, and for that purposa 
borrowed $6,500 of Hubbard, as provided in the contract. The 
agreement for the advance of this money was made before the 
written agreement for the building of the mill and ohe sale of 
the lands; and, it is alleged, was known to the parties to the 
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last-namej contract ai ihe time of its exécution, and that 
the terms of the written contract abqve sej; forth were mada 
and inserted thèrein in view of the agreèmènt between Bellew 
and Hubbard for the loan of the money, and that the plaintiff, 
Hnbbard, is the outaide or third partj ref erred to in the writ- 
ten contract as the one who was to advance the money and 
take the first mortgage. 

By paroi agreement betweèn the parties to the written con- 
tract, subsequently made, it was agreed that the forty selected 
by Bellew for the mill site might be one described in the con- 
tract, opon which Bellew was to ont the timber merely, but 
he was to hâve the title conveyed to him just the same in 
considération of building the mill. This change was made 
without the knowledge of Hubbard. 

It is also alleged that, with the knowledge of défendants, the 
plaintiff made further adyancea of money to Bellew upon the 
aame terms, of having a first mortgage upon the mill, amount- 
ing, with the $6,500 already advanced, to $10,000. 

Afterwards, in February, 1876, to secure thèse advances, 
Bellew and wife executed a deed to the plaintiff of the mill 
forty, and the deed was recorded. The deed was absolute on 
its face, but intended as a mortgage to secure the advances 
made to Bellew, and for which a first mortgage was to be 
given. 

The complaint further shows that no deed of the mill forty 
was ever given to Bellew, and that Bellew, with the knowledge 
and approbation of défendants, colluded with the agent Smith, 
in not making a deed of the mill forty, in order to prevent the 
title enuring to the benefit of Hubbard, under his conveyance 
from Bellew, and to give the first lien to the défendants. 

In April, 1877, the défendants, who were parties to the 
contract for building the miU and the sale of the land, brought 
an action in the circuit court of St. Croix oonnty against 
Bellew alone, he having failed to pay for the land as agreed 
for, a strict foreclosure of the contract. The case was tried 
in that court in Janoary, 1878, and a judgment rendered for 
the plaintiffs. Au appeal was taken by Bellew to the suprême 

v.3,no.8— 23 
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court of Wisconsin, and the Ju^gment affirmed at tbe Augusl 
term, 1878, and a remitter filed in the circuit court in No- 
vember, 1878, and final judgment rendered thereon in May, 
1879. 

The présent suit was commeneed by Hubbard in tliîs court, 
and the bill filed on March 7, 1879, to enforce his lien against 
tbe mill property for the advances so made by him. On May 
27, 1880, the défendants, John J. Marsh and others, owners 
of the land, began an action in the circuit court of St. Croix 
county, making Hubbard, the complainant in this case, and 
three other persons, as subséquent encumbrancers of the mill 
forty nnder Belle-w, défendants, to foreclose their liens upon 
the property, and to extend the decree against them formerly 
rendered in the same court in the suit for strict foreclosure 
against Bellew. 

And the question is, provided the controversies are the same, 
■which court first obtained jurisdiction of the subject-matter 
of the controversy ? for, if the state court first obtained juris- 
diction of the property, and the subject-matter of the contro- 
versy, and the controversies are the same, this court will stay 
the proceedings hère until the case pending in the state court 
can be determined. And it is contended by the défend- 
ants' counsel that the state court did, by virtue of the suit 
brought in 1877, obtain such jurisdiction, and that the suit 
brought in May, 1880, 14 months after the suit in this court 
was begun, is but a continuation of the first suit. I am unable 
to concur in this view. 

Hubbard's claim, if sound, is not derived solely from Bel- 
lew, as the second party to the contract of sale, and subject 
to the défendants' title, butis paramount in equity, not only 
to Bellew's interest under the contract, but to the défendants* 
title, and is équivalent to a first mortgage lien upon the mi-U 
property from the défendants themselves. It constitutes the 
foundation for an affirmative cause of action, demanding and 
entitling the défendant to affirmative relief. It is founded 
partly on the written contract, and partly upon indépendant 
fwt». Neverthelesa, it may be true, that, by making him a 
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défendant in the foreclosure suit on the contract wîih Bellew, 
hè'may hâve been compelled, in order to protect his rights in 
the premises, to hâve filed a cross-bill for the enforcement of 
his lien. But, not being made a party to that suit, he is in 
no way precluded by the judgment, and being a non-resident 
he had the constitutional right to bring his action to foreclose 
his lien in this court, free from any danger of having his case 
dismissed, or the proceedings stayed, on aecount of an action 
involving the same controversy which might be subsequently 
brought in a court of concurrent jurisdiction. 

The case brought by the défendants in the state court in 
1880 can scarcely be considered as a continuation of the for- 
mer suit. The défendants are whoUy différent. In the for- 
mer suit Bellew was sole défendant. In this Hubbard, with 
three subséquent encumbrancers, and Bellew are the défend- 
ants. The purpose of the suit is also diiïerent, though it 
respects a small parcel of the same land described in the con- 
tract which the former suit was brought to foreclose. The 
former suit was for a spécifie performance of the contract, and 
a strict foreclosure of Bellew's right under it, on aecount of 
a failure on his part to perform its covenants; the latter, 
though professedly to foreclose Hubbard's rights under Bel- 
lew, was to extend the decree against Bellew to Hubbard. 
The effect will be to raise a controversy of a very différent 
nature, and which could only be properly presented by a 
cross-bill, filed by Hubbard, setting up his mortgage claim 
against the défendants upon one forty of the land. 

Such a claim as Hubbard makes in the case could iaot 
properly be litigated in a suit on the contract, the purpose of 
which was to compel a spécifie performance by Bellew, or, 
upon default thereof, to foreclose his interest under the con- 
tract, and the interest of ail others holding under him and 
Bubject to the défendants' title. 

Clearly, I think, on the facts presented, the latter suit is not 
a continuation of the former, in any such sensé as would, 
under the rule of oomity observed between the state and 
fédéral courts when having concurrent" jurisdiction, draw to 
it the exclusive jurisdiction of the controversy. 
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, On the contrary, I think, under the welî-setHed rule, tîiîa 
oonrt, by virtue of this suit, obtained a préférence of jurisdi,o. 
tion. 

The motion is dismissed. 



Xk THE Matteb OTf. HoLLisTBE, Bankrupt.* 
{District Court, D. Kentwky. July 20, 1880.) 

1. BANKKtnpTCT-i-IboHT op Pabtnbrship Cbeditor to PAbticipatb iir 

Individuai. Assbts.— a partnership creditor cannot participate in the 
distribution of individual assets until individual debts are paid in f ull. 

2. Baîikkuptct — Rev. Bt. J 5070, — Bobbty. — Section 5070, U. B. 

Rev. St. , settles the question that the payment of a part of a debt 
by a surety doe» not entitle him to prove the same as a debt against 
the principal until the creditor Is paid in f ull. 
8. CoNTRACT— Composition — Consteuction. — Where a composition pro- 
position contained a provision that upon any claims which the bank- 
rupt should pay thereunder, upon which he was merely surety, he wa« 
•' to bave the right to collectand receive, towards helping me [him] to 
comply with ihe [composition] proposition, from my [his] principal 
or his estate, for rémunération therefor, or a proper pro rata there- 
from, for what may be paid " under such composition, and such prop- 
osition was accepted by a creditor for whom the banlcrupt was surety, 
and the principal was in bankruptcy at the same time, held, that the 
composition agreement gave the surety a contract right tp prove the 
payment thereunder as a debt against the principal's estate, upon 
wbich he will receive a pro rata dividend ; and that the creditor must 
crédit her debt with such payment and prove only for the balance. 

In Bankruptcy. Hearing upon exceptions to register's 
report. 

Hollister, the bankrupt, was a member of the firm of Hol- 
lister, Jones & Go. This ârm did business in Cincinnati, and 
•when Hollister went into bankruptcy it took the benefit of the 
Ohio insolvent law. It was indebted to the Northern Bank 
of Kentucky upon a claim upon which William H. Leathera 
■was surety, Mrs. Bettie Fisher was the holder of a note 
made by Hollister as principal, and Leathers as surety, for 

*Keported by Messrs. Florien Glauque and J. C. Harper, of the Cincitt- 
nati, O., Bar. 
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$9,000. Leatbers went into bankruptey atbbtit the same time 
that Hollister did. He effected a composition with hià cred- 
itorsat 20 cents on the dollar. Bôth the bank and Mïs. 
Pish'er proved their claims upon ■which he was surety agàinst 
him, and received their dividand. Leàthers now makes claim 
against Hollister's estate îor^— First, the amount received by 
the bank, from his composition, upon the olaim upon which 
he -was surety for the firm oî Hollister, 'Jones & Co. ; seèond, 
the amôunt received by Mrs. Fisher, 'from his compositîoô, 
upon the note upon which hé was surety for Hollister indi- 
vidually. Hollister's estate is not sufficient ^td pay his indi- 
vidual debts. Leatbers' proposition for composition contaiiied 
thé foUowing agreement: "And upon any of the debts 'or 
claims against me upon which I pay as aforesaid, but upon 
•which I am, in fact, merely a surety, I am to hâve the right 
to colleet and receive, towards helping me to meet and com- 
ply with the above proposition, from my principal or his 
estate, for rémunération therefor, or a proper pro rata thére- 
from, for what may be paid as aforesaid on such debt or 
claim, whenever I am really only a surety." 

The register reported against both of the above-mentioned 
items of Leatbers' claim. To this report Leatiiers eicepted. 

R. C. Gray, for Leatbers. 

W. H. Makoy, for Mrs. Fisher. 

Baer, D. J. This cause is heard upon the regisler'a 
opinion on the claim of William H. LeatherS. 

There is not a doubt about the rule that a parlnership debt 
is not entitled to a dividend eut of ihdividual assets untilthe 
individual debts are paid in full. The Northern Bank debt 
is against the firm, and, as the individual assets will not pay 
the individual debts, the bank can get nothing, and of course 
Leatbers cannot get a dividend for this debt. 

The payment of part of the debt of Mrs. Fisher, or part of 
the debt of any other créditer, by Leatbers, as surety of Hol- 
lister, does not itself give him any right to prove the payment 
as a debt against Hollister's estate. The créditer must first 
be paid in full before Leatbers is entitled to anything. ■ 
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If Mrs. Fisher proves her entire debt, and Leathers is al- 
lowed to prove for the same debt to the extent of his pay- 
ment, there -would be, to that extent, double proof of the 
same debt. If Mrs. Fisher is not allowed to prove for her 
entire debt until she is satisfied, she would lose the benefit of 
her double security. The language of section 5070 settles 
this question. I think the case of Downing v. Traders' Bank, 
2 Dillon, 136, also reported in 11 B. E. 372, is not an 
Buthority sustaining a contrary view. The district court had 
only allowed the Traders' Bank to prove for the balance after 
deducting the amount which had been paid by Saunders 
Bros, for their release, and, upon appeal to the circuit court, 
this was reversed, and the whole debt allowed to be proven. 
Saunders Bros, were not parties, and the intimation of the 
court that they might be entitled to the dividend upon the 
amount they had paid for a release was undoubtedly baaed 
upon the idea that the exécution of the notes might be a sat- 
isfaction as of their date, which was before the bankruptcy of 
Downing. We know of no case which sustains the view taken 
by Leathers* counsel as to the meaning of section 5070. 

It is, however, contended that Leathers is entitled to his 
dividend on partial payments by reason of the terms of the 
composition which was accepted by his creditors. 

At the time of the acceptance of Leathers' composition 
both he and HoUister were in bankruptcy. The agreement 
for a composition contained this provision, viz. : "And upon 
any debts or claims against me upon which I (Leathers) pay 
as aforesaidjbut upon which I p,m in fact merely a surety, I 
am to hâve the right to collect and receive, towards helping 
me to meet and comply with the above proposition, from my 
principal or his estate, for rémunération therefor, or a proper 
pro rata therefrom, for what may be paid as aforesaid on such 
debt or claim, whenever I am really only a surety." 

We hâve seen that, without this provision, Leathers could 
not hâve proven for the amount of composition, and that be 
would not be entitled to anything until the creditor, who held 
both parties — bankrupts — for his debt, was fully paid. 



But ît seems to me that a fait construction of the lan- 
guage of the composition, as quoted, gives Leathers a con- 
tract right to the proper pro rata dividend which the créditer 
would get on ,the debt partially paid by Leathers from the 
estate of the principal debtor. The suggestion that this pro- 
vision of the composition simply means what the law •would 
hâve given without it is not, sustained by the language. 

There is nothing in the language which indicates that 
Leathers -was only to hâve hia pro rata from the estate of the 
principal debtor, after the créditer had received his entire 
debt, and in tlmt event only. The language is that "I am to 
hâve the right to collect and reçoive, towards helping me to 
meet and comply with the above proposition," etc. This 
vrould indicate that this right was an immédiate and abso- 
lute one. 

The cases In re Ellerkorst, etc., 6 B. R. 144; Ex parte TaU 
eott, 9 B. E, 502; and In re Butler, 18 B. R. 497, referred to 
in the excellent brief of the counsel for Mrs. Fisher, are only to 
the point of deciding the law independent of any eontract. I 
do. not doubt the correctness of thèse décisions, but I con- 
ceive the parties themselves hâve made a eontract which 
changes the rule. The effect of this eontract is not to allow 
a double proof of the same debt, or any part of it. 

The opinion of the register, so far as it sustains the excep- 
tions to the debt paid the Northern Bank, is sustained ; and 
also sustained in allowing the $48.56. But, the claim for 
$810.52, paid C. W. Miller, should hâve been allowed Leath- 
ers, and also his claim for $1,823.88, paid Mrs. Bettie Fisher; 
but thèse claims should be credited bythe $557.88 as allowed 
in his proof of debt. 

C. W. Miller's debt must be credited by $810.52, and Mrs. 
Bettie Fisher's debt by $1,823.88. As thèse sums are allowed 
to be proveu by Leathers, a double dividend must not ba 
paid. 
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Faueot, Trustée, and others v. Hawks.* 
(Uircuit Court, 8. B. Ohio. , 1880.) 

1. Patent— CoMBiSATioN OF Old Devices. — A patent for a combination 

of old devioes is not infringed by a machine embracing a portion of 
such devices, unlesa in combination and opération it is substantially 
the same as the patented combination. 

2. Bamb— Samk — Pasteboard. — In a suit for infringement of patent No. 

87,359, and re-issue No. 7,517, for an improvement in llning paper 
board, held, that complainant's patent is for a combination of old 
and familiar devices, and is not infringed by respondent's machine, 
which embraces8everai,but not ail, of the devices entering into com- 
plainant's combination, and which is not operated in the same way. 

In Equity, Hearing on pleadings and évidence. Suit for 
infringement of letters patent No. 87,359, dated March 2, 
1869, issued to Henry S. Palmer, "for an improvement inlin- 
ing paper board; and re-issue No. 7,517, dated February 
20, 1877. 

G. F. Blake, for complainants. 

J. Van Santevoord, for respondent. 

Baxter, C. 3. In the view we take of this case a discus- 
sion of ail of the questions urged by counsel in argument is 
not necessary. The complainant's patent is for a combina- 
tion of old and familiar devices. It is the combination that 
he claims as constituting his invention. It consists of an 
apparatus for pasting paper and other like material together. 
The defendant's machine employs several of the devices 
which enter into the complainants' combination, but it does 
not embrace them ail, nor does it operate in the same way, 
and is therefore, in my opinion, not an infringement of com- 
plainants' invention. On this ground, and without référ- 
ence to other defences, complainant's bill will be dismissed, 
with costs. 

*Reported by Messrs. Florien Glauque and J. 0. Harper, of tlis Cin- 
cinnati Bar. 
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The Town of Pelham v. The Schooner B. P. Woolsby, etc. 
(District Court, S. D. New York. July 2, 1880.) 

1. Admiralty Jurisdiction — Maritime Contiîact — Oommon-Law Rem- 

EDT. — A suit fo enforce a maritime contract is within tlie exclusive 
jurisdiction of the admiralty, " saving to suitors in ail cases the riglit 
of a common-law remedy, where tlie common-law is compétent to 
giveit." ISt. 77, J9. 

2. Samb — Saïie— Equitable Remedy. — The réservation of tlie act of con- 

gress relates to well-iînown forma of actions and remédies, distin-. 
guished alike from those presented in rem in courts of admiralty, and 
from those that are f'eculiar to courts of equity. 

3. Bame~Sam:b— Common-Law Lien — Equitable Remedt. — A statutory 

remedy in the nature of a bill In equity to foreclose a mortgago, for 
the enforcement of a common-law lien foundfid upon a maritime 
contract, is not within the réservation of the act of congress limiting 
the admiralty jurisdiction. 

4. Contract — Lien. — A lien is not a collatéral contract ; it is a right in, or 

claim against, some interest in the subjeot of the contract, created by 
the law as an incident of the contract itself. 

Scudder Harter and Mr. Ilotchkiss, for Hawkins. 

H. B. Kinghorn, for Terrell. 

CnoATE, D. J. This is a libel for -wliarfage against the 
schooner B. P. "Woolsey, which belongs to this port. She is 
a yessel engaged in commerce not confined to ports within. 
ths state of New York. Af ter she was eeized by the marshal, 
upon the process issued in this case, two parties appeared as 
claimants, each insisting that he is entitled, as owner, to bond 
the vessel and défend the suit. The facts respecting their 
several claims are not disputed. The claimant Daniel H. 
Terrell is coneeded to hâve been the owner of the vessel. 
The other claimant is John P. Hawkins. His only title is a 
bill of sale from a receiver appointed in a suit brought and 
prosecuted to judgmeut in a state court; and the question is 
whether this transfer is valid, and has extinguished the titlô^ 
of Terrell. 

The suit in which the receiver was appointed was b.Yottgfit 
under a statute of New York passed on the eighth day of 
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May, 1869. Laws 1869, c. 738. The act îs entitled "An 
act to provide for enforeing tlie lien of innkeepers, boarding- 
house keepers, meehanics, workmen, or bailees upon chattel 
property." 

The first section provides that any innkeeper, meehanic, 
■workman, or bailee, who shall hâve a lien upon any chattel 
property, may commence an action in any court having juris- 
diction of the amount of such lien for the enforcement and 
foreclosure thereof. 

The second section provides that such action shall proceed 
in ail respects as civil actions in the court in which the same 
is commenced. 

The third section provides that the judgment in such action 
may be the same as in other civil actions in the same court, 
and in addition thereto, if in favor of the plaintiff, may fix 
the amount of such lien, and adjudge the foreclosure of the 
same, and the sale of the chattel property affected therehy, 
and specify the officer who shall make such sale, and in such 
case shall direct the disposition of the proceeds thereof to the 
payment of the amount of such lien, with the costs of the 
action, and the costs and expenses of such sale, and shall 
provide for the safe-keeping of any surplus arising thereon, 
and the payment thereof to the owner of such chattel prop- 
erty, or his assigna or représentatives. 

The fourth section gives a right of appeal as in other cases. 

The fifth section provides that nothing in the act shall be 
construed to aiïect or impair the right of any person to en- 
force or foreclose a lien upon chattel property in any other 
manner than is therein provided. 

Hawkins commenced his action in the suprême court of 
the state, making Terrell, the owner, and one Whitehead, a 
mortgagee, the défendants. His complaint allèges that he 
was, at the times mentioned therein, a shipwright, engaged 
in the business of building and repairing vessels at City 
Island, New York; that on the twentieth day of August, 1879, 
the défendant Terrell was the owner of the schooner, and 
employed the plaintiff to make certain altérations and repairs 
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thereon; that in September, 1879, tlie scliooner tras deliv- 
ered by Terrell into the possession of the plaintifE for the 
purpose of having said altérations and repàirs made, and the 
plaintiflf thereupon caused workand labor to be performed on 
her, and materials to be furnished to her, of the agreed price and 
value of $869.46, which sum said Terrell promised to pay to 
the plaintiff ; that the altérations and repairs are completed, 
and said sumhas been demanded andpayment refused; that 
the said schooner is now, as she bas been since she was 
delivered to the plaintiff, in bis possession, and that he bas 
a lien thereon for the value of such altérations and repairs; 
that it is necessary, for the safety of the schooner, that she 
be kept at a dock, and that a watcliman be employed to guard 
her from danger ; that there hâve already accrued expenses 
for wharfage and watchman's services, amounting to a con- 
sidérable sum, and that the necessary daily expenses for 
■wharfage and watchman are about $5.50; that the défend- 
ants bave, or claim to bave, some interest in, or lien upon, 
said Bcbooner, which interest or lien, if any, accrued subsé- 
quent to the lien of the plaintiff. 

The complaint then prays judgment that the défendants 
be foreclosed of ail right, title, and interest or equity of 
rédemption in said schooner, and that she may be deoreed to 
be sold aceording to law ; that out of the prooeeds of such sale 
there be paid to the plaintiff the amount of bis said claim> 
with interest, and the costs of the action, and the expense of 
keeping the vessel, and that the défendant Terrell be adjudged 
to pay any deficiency that may remain after the payment of 
said claim, interest, costs, and expenses, and that the plain- 
tiff bave such other and further relief as in the premisea may 
seem just. Both défendants appeared and answered. Ter- 
rell admitted his ownership, subject to a mortgage held by 
Whitehead. He admitted the employment of the plaintiff to 
do work and make repairs on the schooner, but denied that 
the plaintiff had possession of the vessel, or had any lien on 
it for his bill, and denied the value and amount of the work 
and materials, and set up certain damages by wayof eet-off or 



recoupment. The defefjtdantWhiteheaddëniëdtlièplaintiff's 
lien, and set up his mortgage, and denied Ihe jurisdiction of 
the court. The cause was tried by the court without a jury. 
The judge found that the plaintifif was in possession and had 
a lien for the amount claimed, and that the lien was supe- 
rior to the lien of the mortgage, and that the plaintiiï was 
entitled to a judgment of f oreclosure and sale of said schooner, 
with costs and the expenses of the action, and for the defi- 
ciency, if any, against the défendant Terrell. Judgment was 
entered that the schooner be sold at public auction, by a réf- 
érée appointed for that purpose, upon ten days' public notice, 
either or any of the parties to be at liberty to purchase, and 
that the référée exécute a bill of sale to the purchaser; that 
the proceeds be applied to pay costs of sale, the plaintifs 
costs and expenses, and debt,-— the surplus, if any, to remain 
Bubject .tothe order of the court,— and that the défendant Ter- 
rell pay thô deficienôy, if any, for which the plaintiiï is to 
hâve exécution ; that the purchaser be let into possession on 
production of the bill of aalé, and that the défendants, and ail 
persons claiming under them, bftforever barred and foreclosed. 
of allriglii, title,;or interest and equity of rédemption in the 
said schooner. , The judgment was afterwards ,amended by 
appointing a receiver, instead of a référée, to carry it into 
eifïect. The claimant Hawkina became the purchaser at the 
receiver's sale, aiid holds the. bill of sale executed iu pursu- 
a'nce of the judgment. 

; The only question is whetHer the state court had jurisdic- 
tion, orpower and authority, to direct by judgment the sale of 
the vessel, or, rather, of the défendants' interest therein ; for 
the proceeding does not purport to be, in a strict sensé, a pro- 
ceeding in rem, — that is, against ail the world, — but only a pro- 
ceeding affecting by judgment and sale the right, title, and 
interest of the défendants sued in this action. 

It has been argued on behalf of the claimant Terrell that the 
testimony in the case did not show any possession on the 
part of the plaintiff in the action ; that the finding of the 
court was in respect thereto against the évidence, or without 
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àny évidence. But it is plaiii that if, in a case where the 
plàintifi had possession, the court had jurisdiction of the cause, 
tlien the court had power and authority to détermine the ques- 
tion of possession, and the décision of the court on that faot. 
cannot be attacked collaterally by the party against whom the 
finding on that issue is. His remedy is by appeal, or such 
other mode of review as is appointed by the laws of New 
York for obtaining a review and reversai of the judgment in 
case of errer. In re Griffith, 18 N. B. R. 510.. 

It is claimed, on behalf of the purchaser Hawkins, that the 
state court had jurisdiction to order the sale of Terrell's in- 
terest in its judgment in that action. It is conceded that the 
contract set forth in the complaint in that action, being a 
contract for the repair of a domestic vessel, is a maritime, 
contract.,, This has been held alike by the courts of the 
United States and by the court of appeals of New York. The 
Joséphine, 39 N. Y. 19; Brookman v. Havùll, 43 N. Y. 554; 
Poole w.Kermit, 59 N.Y.6o4-556: The General Smith,'i: WhQat. 
438. The fact that the w,ork consisted of '^Itérations as weU 
as repairs cannot make it theless a maritime contract; and 
the averment in the complaint tl^at the yessei wàs nçw, mustj 
be tàken as qualified by tte otliér averment that before that 
it was alreàdy a vessel which w£;.s aïtered and repaired. ThisJ^ 
averment cannot make the contract one'ior building a vessel, 
which would not be maritime, although the vessel may ba^ 
called in one sensé new or rebuUt as the resuit bf the altéra-" 
tions and repairs; and I understand that, it, is not claimed 
that the contract was not maritime. 

No question, also, can be made on the other hand that a 
mechanic who takes possession of a vessel, and does work 
on her upon the employment of the owher, has his common- 
law lien on the vessel, so long as he remains in possession, 
for the amount of his proper charges, in the same manner 
that he would hâve upon any other chattel. That a suit to 
«nforce a maritime contract is within the admiralty and mar- 
itime jurisdiction of the district courts of the United States, 
is also unquestionable; and that jurisdiction is exclusive, 
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except so far as by the statute of the Unîted States the juris- 
diction is reserved to the state courts. That statuts contains 
the proviso "saving to suitors in ail cases the right of a com- 
mon-law remedy, where the common law is compétent to give 
it. " 1 U. S. St. 77, § 9 ; Vose v. Cockcroft, 44 N. Y. 415-425. 

The question, then, is whether the remedy given by the 
state court, under the act of 1869, is a common-law rem- 
edy, -which the common law, as understood in the act of 
congress, was compétent to give. I think it entirely clear 
that the remedy was not a common law remedy, nor one 
which the common law, so understood, was compétent to 
give. It is too clear for argument that the action is not 
a common-law action, either in its form or effect, or in the 
nature of the judgment. It is more in the nature, both in 
its form and in the character of the remedy given, of a bill in 
equity to foreclose a mortgage. The réservation of the aci 
of congress relates to weU-known forms of action and remé- 
dies, distinguished alike from those prosecuted in rem in 
courts of admiralty, and from those that are peculiar to courts 
of equity. Equitable remédies, and those which it was com- 
pétent for equity to give, are not saved where the suit ia 
brought for the enforcement of a maritime contract. It is 
no answer to say that the proceeding is not strictly in rem 
because it affects only the right or title of certain défendants 
against whom the suit is brought. That which is saved to 
the Buitor is not ail forms of action, and ail remédies other 
than actions and remédies strictly in rem, but only common- 
law remédies. It is no answer to say that the lien sought to 
be enforced is not a maritime lien, but strictly a common-law 
lien. That does not make the new remedy given by this 
statute a common-law remedy. No lien created by a state 
law, whether it be by the unwritten and traditional law, which 
coUectively we caU the common law, or by express statute, ia 
a maritime lien. Maritime liens are created and exist only 
by force of the maritime law. The Belfast, 7 Wall. 624-644. 

Thus the lien given by state statute to a material man 
ftgainst a vessel is not a maritime lien. Yet a court of 
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admiralty may, unless restrained by statute or rule, when its 
jurisdiction is invoked to enforce a maritime contract, give 
full force and effect to a lien which, by the local law, bas been 
made attendant upon, and a security for, the maritime con- 
tract. Nor would tbere seem to be any différence in the 
power of the admiralty court to give effect to such lien or 
security, whether in its terms it is a right in the vessel, anal- 
ogous to a maritime lien, or a lien or security upon the right, 
title, and interest of a particular owner of the vessel. I see 
no reason why an admiralty court should not give effect to 
such a lien as this common-law lien, as well as to a lien cre- 
ated by a state statute. In clothing the courts of the United 
States with jurisdiction of maritime contracts, it cannot bave 
been intended to leave the suitor without complète enforce- 
nient of his rights under the contract, in those courts, what- 
ever those rights may be. But, if there is any difficùlty in 
that respect, it does not enlarge the jurisdiction saved to the 
state courtSi Nor can this proceeding in the state court be 
regarded as. a suit upon the lien, apart from the contract, as 
upon an independent collatéral contract; as, for instance, a 
mortgage given to secure the contract. A lien is not a col- 
latéral contract; it is a right in, or claim against, some 
interest in the subject of the contract, created by the law as 
an incident of the contract itself. The proceeding in the 
présent case was, in form and substance, an action on the 
contract, and the remedy or relief given in that action was one 
unknown to the oommon law. Whatever rights the lien gave 
the lienor at the common law he can enforce. Thus he can 
retain possession till the debt is paid. He may reach the 
title of the owner, perhaps, by an attachment or exécution. 
Thèse are common-law remédies; and, if the common law 
gave him any other remedy, he is at liberty to pursue it. 
But no authority is cited for the proposition that the remedy 
given by this statute, by action and sale under the judgment, 
is one that was ever open to the lienor at the common law. 
It is very true that the state statutes heretofore considered 
and declared unconstitutional hâve been such as provided a 
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remedy, in form, in rem, but tie ground of the décisions lias 
been that the remedy given was not a oommon-Iaw remedy, 
the action being for the enforcement of a maritime contract. 
Cases cited above. And the remarks of Mr. Justice Miller, 
in giving the opinion of the court in The Tline v. Trevor, 4 Wall. 
556-571, are strictly applicable to this case: "Such actions 
may also be maintained in personam against a défendant in 
the common-law courts, as the common law g- .es ; ail in con- 
sistence with the grant of admiralty powers in the ninth 
section of the judiciary act. But it could not haye been the 
intention of congress, by the exception in that section, to 
give the suitor ail such remédies as might afterwards be 
enacted by state statutes, for this would hâve enabled the 
states to make the jurisdiction of their courts concurrent in 
ail cases by simply providing a statiitory remedy for ail cases. 
Thus the exclusive jurisdiction of the fédéral courts would be 
def eated. " 

For thèse reasona I am of opinion that the state court had 
no jurisdiction in the action brought therein to direct a sale 
of the vessel under its deeree for the purpose of enforcing the 
plaintifï's lien. Consequently, the claimant Terrell is alone 
entitled, as claimant, to bond the vessel and défend. 
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Taylor V. Life Association OT" America. 

{Circuit Court, W. D. Tennessee. August, 1880.) 

l. Receiver — Non-Resident — Officbr op roBEi&N State — Partt to 
Suit— Bond — Non-Kesident Subetibs. — A public offlcer of the state 
of Missouri was authorized, in his oflacial capacity, to wind up an 
insolvent corporation located in said state, and doing business in the 
Btate of Tennessee and some thirty other diSerent states. Such offl- 
cer was appointed receiver of the corporation by the proper court in 
Missouri, with instructions to collect the assets of the corporation 
throughout ail the states, and hold the same for distribution, subject 
to the instructions of the court. Hdd, that the circuit court for the 
western district of Tennessee could appoint such oiïicer receiver of tlie 
assets of the corporation situated within the state of Tennessee, upon 
condition that he should pay the funds into the registry of the court, 
although he had been made a party défendant to a gênerai creditors' 
bill removed from the state court for the purpose of winding up the 
corporation under the insolvent laws of the state of Tennessee. Heîd, 
f urther, that the bond of such receiver was sufflcient, although the 
sureties were résident in the Btate of Missouri. 

In Equity. 

Smith é Collier, for plaintiffs. 

Wright é Folkes and Carr & Reynolds, for défendants. 

Hammond, D. J. Application is made to reconsider the 
order heretofore entered, appointing the défendant W. S. 
Eelfe receiver in this case; and objection is taken to his bond 
because the sureties are non-residents of Tennessee. 

The f acts necessary to be stated are that the Life Association 
of America was a corporation of the state of Missouri, doing 
business, as was stated at the bar, in 32 of the states of the 
Union. It became insolvent, -and by statutes of Missouri it 
became the duty of the défendant W. S. Kelfe, as a public 
officer appointed by law for the purpose, to wicd it up under 
the insolvent laws of that state. To this end he commenced 
the necessary proceedings in the proper court in Missouri; 
and by its decree, the corporation being declared insolvent, 
Eelfe was appointed receiver, with instructions to collect the 
assets everywhere in ail the states, and hold them for distri- 
bution, as required by law, under the supervision of that court. 
The corporation was also required, and did, by formai assign- 

v.3,no.9— 30 
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ment, convey ail the aasets to Eelfe, for the purposes of ad- 
ministration, under the insolvent laws of Missouri. He is 
under a bond of $100,000 in Missouri for the faithful perform- 
ance of thèse duties, and is paid an officiai salary in lieu of 
ail compensation. 

The plaintiSs in this case — citizens of Tennessee — olaim 
to be creditors of the corporation, whioh was a mutual con- 
cern, and are ail policy holders, one only of the polioies being 
matured by a death loss. It seems to hâve been a régulation 
of the Company to lend its funds arising from the business in 
any stat« upon mortgages within that state, so that there are 
within this district some $25,000 or more of loans to citizens 
of Tennessee, secured by notes and mortgages given upon 
lands situated hère. Thèse plaintiffs insist by their bill that 
they hâve a prior claim on thèse Tennessee assets, setting up 
an agreement that they should stand as security for their pol- 
icies, and otherwise ; that by the gênerai law they hâve a right 
to be satisfied before thèse Tennessee funds can be removed 
to Missouri, The bill seeks to wind up the corporation under 
the Tennessee insolvent laws, and may be called a général 
creditors' bill for that purpose, asking the appointment of a 
receiver. It was filed in the state chancery court ; the corpo- 
ration, Eelfe, and the Tennessee debtors being made parties 
défendant. An injunction was granted restraining Eelfe 
from exercising his functiong in this state, or collecting thèse 
assets, and an attachment was issued impounding them for 
the satisfaction of plaintiffs' claims. 

The corporation and Eelfe answered, denying the equitiea 
and claims of the plaintiffs to priority, or to a separàte admin- 
istration hère, and setting up Eelfe's title under the laws of 
Missouri, and the assignment made to him. Having an- 
swered, they removed the cause to this court, and thereupon 
moved to dissolve the injunction and discharge the attach- 
ment. The plaintiffs, having failed on a motion to remand 
for want of jurisdiotion, moved for a receiver. 

On the argument of thèse motions it occurred to me that 
the questions were of too grave a character to be determined 
in so preliminary a manner, and should abide the hearing, upon 
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Ml proofs as to the facts; and that, in the meantime, the 
assets should be colleeted with as little delay and expense as 
possible. Being désirons, upon principles of comity, if for 
no other reason, to give as much effect as possible to the pro- 
ceedings in Missouri, the home of the corporation, without in- 
jury to any of the rights, real or supposed, of the Tennessee 
creditors, it at first appeared to me that it would answer the 
ends of justice to refuse a reçeiver, dissolve the attachment, 
and permit Eelfe to go on with his collections ; but to restrain 
him from taking the funds beyond the jurisdiction of the 
court until this controversy was settled, and to require him 
to pay his collections into the registry of this court as a fur- 
ther security against their removal. This was not satisfac- 
tory to the plaintiffs, and inasmuch as they insisted that the 
laws of Missouri could not operate in Tennessee, nor the de- 
crées of its courts, nor the assignment in a case like this, it 
eeemed necessary to strengthen Eelfe's title by appointing 
him reeeiver hère, and it was so ordered. He was required 
to pay the funds into this court, and enjoined from making 
any other disposition of them. He submitted to this course 
and accepted the conditions, presumably with the consent and 
ad vice of the court in Missouri; but, whether that be so or 
not, the power to prevent any injury by his removing the 
assets was considered ample, and I had no doubt'the proceed- 
ings could progress amicably between the two courts, and 
much unnecessary expense be thereby saved. He has ten- 
dered the required bond, with sureties residing in Missouri of 
ample means for the purposes of security. This pétition for 
a rehearing is a very earnest protest against that decree, and 
against a bond given only by non-residents. The objections are 

(1) that Eelfe is an officer of a foreign state, subject to its laws; 

(2) that he is the reeeiver of a foreign court, subject to its con- 
trol; (3) that he is a party to the suit, and not indiffèrent or 
impartial ; (4) that he is a non- résident, and résides at a dis- 
tance ; and (5) that his sureties, at least, should réside hère. 

As a gênerai rule, the appointment of a reeeiver, and the 
proper person to be appointed, are matters within the discré- 
tion of the court ; not arb jtrary it is true, but to be goveraed 
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by Sound considerati'bns of judieial judgment, each case to be 
determined k.ccording to itë own circumstances. High on 
Eeceivers, § 65 ; Kerr on Eeceivers, (Bisph. Ed.) § 577. Pri- 
vate préférences must yield to public considérations; and no 
man can claim it for himself or his particular friend, especially 
in a case like this, where so many absent parties, not known 
to the record, and who are and doubtless will remain quite 
ignorant of thèse proceedings, are interested in the subject- 
matter of this controversy. Re Empire City Bank, 10 How. 
Pr. 498; Edwards on Eeceivers, 2G0. 

Most of thèse objections tvould hâve great force, if, in the 
relations we bear to the state of Missouri, it is to be treated 
as a foreign state, and its citizens entitled in our courts to sucb 
considérations only as are given to foreigners. It must be 
conceded that in this matter of insolvent laws, and the admin- 
istration of assets situcîted in différent states, there bas grown 
up a selfishness which cornes véry near to that wliich abso- 
Intely foreign states show to éach" other. But, af ter ail, prin- 
ciples oî courtesy and comity do prevail, and the insolvent 
lawS of one state may be permittedto operate in another state, 
for the promotion of justice, wheri neither.the lâtter state nor 
itJB citizens will suffer any inconvenience or injury theireby, 
and the title of a foreign receiver will be recognized- whére it 
can be done^ without détriment to the citizens of the state 
grantifig the récognition. High on Eeceivers, § 47. 

I hâve no doubt that this court is so far a court of the state 
of Tennessee that it is its duty to afford ail the protection to 
the plaintifïs in this case which a state court would or should 
afford to its own citizens. But it is also true, that because of a 
fear — whether well or ill founded, it is not material to in- 
quire — that state tribunals would give more considération to 
the interests of the citizens of the state than would always be 
justified in controversies between their own and citizens of 
other states, the fédéral courts hâve been invested with con- 
current jurisdietion over such conti*oversies. This seems to 
imply that in this court, at least, the citizens of other states 
should not be considered so much as foreigners, and their 
uon-residence hère should not weigh bo much against them in 
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thé enfôrcement of rules and régulations of practice govérn-' 
ing the discrétion of the court in appointing reeeivers aîid 
taking bonds. Eelfe is subjeot to this court; can beremoved 
or pnnished for contempt; and, in this day of railroads iand 
telegraplis, his résidence, a day's journey from the state, where 
his duties are confined to foreclosing mortgages by légal pro- 
ceedings or sales under powers of trust, cannot be a serions 
objection. High on Eecivers, § 69. 

He is required to account semi-monthly, and no opportunity 
is afïorded for any violation of the injunction. It is no more 
oneirouB for thèse citizens of Tennessee to be compelled, if 
necessary, to pursue Eelfe for a breach of his duties in the 
courts of Missouri, than it would be to compel the citizens of 
Missouri, or any of the 30 other states, to pursue' a citizen of' 
Tennessee for any breach of his duties as recei'ver, if one 
should be appointed residing in that state. And ihis appliea 
as well to the sureties on the bond. The plaintifïs are not 
alone interested in the receiver and his bond. A. receiTër 
should, undoubtedly, be an impartial and indiffèrent peïboin. 
High on Eeceivers, § Q3, et teq.,- Kerr on Eeceivers, 2;'; And' 
generally neither a party to.a suit nor a trustée, wbose bùsi-' 
ness it is to watch a receiver, should be appointed; Kerr on' 
Eeceivers, 126. But thèse rules are not without numèrous' 
exceptions. Id.; High on Eeceivers, §§63, 81. Beiineson' 
V. Bill, 62 111. 408, 411. The interest of ail the credîtors of 
every grade should be consideredi Richards v^ RailroacLj 1" 
Hughes, 28. 

E«lfe, in this case, does not occupy the attitude of a party 
owning property over which there is a controversy. He is not a 
trustée solely for particular persons, antagonistic to the plain- 
tiffs hère. He is trustée for the plaintiffs as much as others. It 
is immaterial to him how the f unds are distributed or who bas 
priorities. He is whoUy impartial and indiffèrent, or should 
be. It is his duty to resist every claim not légal and lawful, 
and to pay just as he may be ordered; but this does not make 
him partial or antagonistic to one policy holder more than 
another. He bas ail the books, ail the papers, and is famil- 
iar witb ail the business of the company. He has supervision 
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everjffhere, and it does seem to me that if the law be that 
the aBBets in eaoh state must be administered separately, it 
would greatly faeilitate matters, and be to the advantage of 
ail persons interested, to hâve one man receiver in ail the 
states, although he be required to account in each state ; and 
that the principles for which plaintiffs contend may be en- 
forced as well with such a receiver as with 32 of them. 

In Wilson v. Greenwood, 1 Swanst. 471, 483, a party to the 
suit, which was a bill to settle up a partnership, was ap- 
pointed receiver, and Chancellor Cooper approves the prac- 
tice for obvious reasons, that apply as well to a case like this. 
Todd V. Rich, 2 Tenn. Ch. 107. Piaintiffs were receivers in 
Boyle v. Bettews Llantwit Co. L. E. 2 Ch. Div. 726. The case 
of Perry v. Oriental Hotels Co. L. E. 5 Ch. Ap. 419, 420, is 
directly in point, a receiver having been removed in order to ap- 
point the liquidator of the company receiver; and in CampbeU 
v. Compagnie de Bellegarde, L. E. 2 Ch. Div. 181, the same thing 
was done, the court saying it was intolérable to hâve numer- 
ouB receivers. So far as possible the same principles should 
be applied in cases like this. In Barcroft v. Snodgrass, 1 
Cold. 430, a trustée in an insolvency assignment was appointed 
receiver. It does not appear that any objection was made, 
neither does it appear that any consent was given. Instances 
of the appoiûtment oi non-residents, parties, and trustées as 
receivers will be found in Wilmer v. Railroad, 2 "W^oods, 409, 
410; Stanton v. Railroad, Id. 506; and Young v. Railroad, Id. 
606 ; and no doubt it is often done in the fédéral courts. Where 
the court appointed a receiver in India he was required to 
give sureties résident in England. Cockburn v. Raphaël, 3 
Sim. & Stu. 453. But in Ex parte Milwaukee R. Co. 5 Wall. 
188, the suprême court did not concur in the opinion of the 
district judge, that the fact of the non-residence of the sureties 
within the district was a Buiïïcient reason for rejecting a 
bond otherwise unobjectionable. It was a supersedeas bond, 
but I see no différence in principle. The non-resident liti- 
gants in the fédéral courts should not be restricted, in giviug 
litigation bonds, to finding sureties away from their homes, 
where it is often diffiçult, if not impossible, to do so. If there 



BABBETC V. FAILINa. 47l 

1)6 a Bpecîal reason for requiring it the court oan so act ; but 
it would put them to a disadvantage to estâblish it as a rule 
that tbe non-resident party in our fédéral courts must, when 
a bond is necessary, ûnd sureties in tbe place where tbe court 
is beld. 

Tbe bond in tbis case will be approved, and the reheariog 
xefu&ed. 



Babbett V, Failiko and another. 
(Oirevit Court, B. Oregon. June 27, 188a) 

1 DivoHOE— FoEEiGN Decebb— Obkoon Code of Civil Pbocbdxjbb, 

S 495 Section 495 ol the Oregon Codeof Civil Procédure provides that 

" whenever a marriage ghall be declarcd void, or dissolved, the party 
at whase prayer such decree shall be made shall, in ail cases, be enti- 
tled to the undivided one-third part In his or her individual right, in 
fee, of the whole of the real estate owned by the other at the time ol 
guch decree, ••*••• and it shall be the duty of the court, 
in ail such cases, to enter a decree in aocordance with this provision." 
Edd, tliat a decree of divorce obtained in anotlier state did not corne 
within the purvicw of this section, ao as to afCect the title to landa 
vithin the state of Oregon. 

In Equity. Demurrer to Bill. 

Sidney Dell and W. Scott Bebee, for plaîntîfF, 

William Strong, for défendants. 

Deadt, D. J. This suit is brought to establish tbe right 
of the plaintiff to the undivided one-third of the west half of 
lots 7 and 8, in block 63, in the town of Portland, the same 
being of the value of $2,000, and for an account of the renta 
and profits thereof during tbe past six years. It appeara 
from the bill that on September 25, 1866, the plaintiff,,then 
a résident and citizen of California, commenced a suit in the 
court of that state to obtain a divorce from her busband, 
Charles Barrett, then a résident and citizen of Oregon, and 
on April 1, 1870, obtained a decree therein dissolving the 
bonds of marriage between herself and busband; that at tbe 
date of the commencement of said suit said Barrett was ths 
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owner of the premises aforesaid, and that on or abaut Feb- 
ruary i, 18G8, he conveyed said premises to his daughter, the 
défendant XarifaJ. Pailing, with intent to prevent the plaintiiï 
from acquiring any right in the premises by said decree ; that 
at the commencement of said suit for divorce the plaintiiï did 
not know that said Barrett was the owner of said premises, 
and that he died shortly after the decree of divorce was ob- 
tained; that said Xarifa bas been in the possession of said 
premises for the past six years, and received the rents and 
profits thereof, amounting to $500 per anuum. 

Upon thèse facts the plaintiiï claims that by the laws of 
Oregon, and by virtue of the decree aforesaid, she became and 
was entitled to one-third of the premises. This claim ia 
made under section 495 of the Oregon Code of Civil Pro- 
cédure, which provides that "whenever a marriage shall be 
declared void, or dissolved, the party at whose prayer such 
decree shall be made, shall, m ail cases, be entitled to the 
undivided one-third part in his or her individual right, infee, of 
the whole of the real estate owned by the other at the time of 
such decree, in addition to the further decree for maintenance 
provided for in section 497; and it shall be the duty of the 
court, in ail such cases, to enter a decree in accordance with 
this provision." As it originally stood in the Code, this sec- 
tion simply provided that upon the dissolution of a marriage 
the real property of the parties should be discharged from any 
claim or interest of the other therein; provided, if the mar- 
riage was dissolved on account of the adultery or conviction 
of a felony of either party, then the innocent party should 
be entitled as tenant in dower, or by the curtesy, as the case 
might be, in the real property of the other, the same as if that 
other were dead. The statute declared this to be the légal efl'ect 
and opération of the decree, and it was neither necessary nor 
proper that the pleadings or decree should allège or contain 
anything on the subject. The section was amended as it 
now stands on December 20, 1865, and the purpose of it is 
manifest. It is to give the prevailing and so far innocent 
party in this suit, in ail cases — no mutter what the cause of 
divorce — absolutely one-third of the other's real property, as 
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a resuit and effect of the decree dissolving the marriage, in- 
Btead of mère dower or curtesy in certain cases. 

But, by adding the clause to the amended section requiring 
the court to make provision in the decree concerning, this 
third, the matter is unnecessarily oomplicated, and some 
doubt is raised as to what is the effect of the decree where no 
such provision is contained in it. 

In Bamford v. Bamford, i Or. 30, it -was held that where 
the complaint and decree in a suit for divorce are silent as to 
the property of the défendant, the party obtaining the divorce 
acquires no right in the property of the other. And this con- 
clusion seems to rest mainly upon the assumption that it is 
necessary to the security and certainty of titles that a de- 
scription of the land to be afïected by the decree should be 
contained in it, and therefore the législature is presumed to 
hâve intended that it should be done. But nothi. ^ is gained 
in this respect by attempting to specify the lands to be affected 
by the decree ; for, if you undertake to describe them, there 
isthe chance of mistake or omission, while, if uothing is said, 
the decree affects ail the lands of the party in fault, with the 
certainty of the lien of a docketéd judgment. As well object 
to the lien of a judgment because the property affected by it 
is not described in it, and dépends upon the extrinsic fact of 
the ownership of the judgment debtor, or the opération of a 
•will by which the testator devises and passes the title of ail 
the property owned by him in the state of Oregon, without 
naming or describing any particular parcel of it. Besides, 
there may be a question as to what property does belong to 
the party against whom the decree is obtained, and in such 
case third persons would be necessary parties to its final dé- 
termination. But it is neither proper nor convenient that 
such questions should be litigated in the suit for divorce, or 
that third persons should be thus made parties to a contro- 
versy between the husband and wife in which they hâve no 
interest. 

In the subséquent case of Wetmore v. Wetmore, 5 Or. 469, 
the court went further towards sustaining the statute, and 
held that it was peremptory as to the right of the party ob- 
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taining the divorce in tlie land of the other, and also the duty 
of the court to make the decree accordingly ; but did not dé- 
cide what effect, if any, the omission to provide for the mat- 
ter in the decree would hâve upon such right. However, in 
my judgment, the amended section, like the original one, 
gives the right upon the entry of the decree, without any men- 
tion of it being made therein, and that the clause in the 
former, concerning the nature of the decree to be entered, is, 
Bo far as this matter is concerned, merely cumulative, and 
that in no event need there be any allégation or proof con- 
cerning the lands to be affected by the decree ; but only, if 
there is a decree for a divorce, that it shall contain a provis- 
ion to the effect that the party ohtaining it is thereupon 
and thereby entitled to one-third of the real property then 
owned by the other, whatever it may be. If any question 
should arise as to what property was so owned by such other, 
it can, as it should be, determined by appropriate proceedings 
between the parties interested. 

If, then, the decree of divorce in Barrett v. Barrett had 
been pronounced by a court of this state, in a proceeding 
under title 7 of its Code of Civil Procédure, concerning "suits 
to déclare void or dissolve the marriage con tract," I should 
hâve no hesitancy in holding that this. suit could be main- 
tained, unless the ruling in Bamford v. Bamford, supra, should 
prevent me. 

But counsel for the plaintiff go further, as they must, to 
maintain this bill, and contend that the right conferred by 
said section 495 on the prevailing party in the lands of the 
other is given to such party, not only by the mère opération 
of the statute, and as a resuit of the decree, and not by it, but 
in ail cases of divorce, whether obtained in the courts of this 
state, under its Code of Procédure, or elsewhere; that the 
déclaration in said section 495, "whenever a marriage shall 
be declared void or dissolved, the party at whose prayer such 
decree shall be made, shall, in ail cases, be entitled to the un- 
divided one-third part * * of the whole of the real estate 
owned by the other at the time of such decree," is a gênerai 
rule, of universal application, like the provision in the statute 
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of descents, declaring that whenever any person shall die in- 
testate, and seized of real property, it shall descend to certain 
persons ; or that of dower, which déclares that the widow of 
every deceased person shall be entitled to dower in the inher- 
itance of her husband; and cite Harding et ux, v. Alden, 9 Me. 
140; De Godey v. Qodey, 39 Cal. 157, 161 ; Whetstone v. Coffey, 
48. Tex. 269. 

In Texas and California the civil law is so far in force that 
property acquired during the marriage, otherwise than by 
gift, devise, or descent, is common property ; that is, it belongs 
to the matrimonial community, the husband and wife, equally, 
subject to the right of management on the part of the hus- 
band during coverture. The cases cited from thèse states 
only décide that when a decree of divorce is declared, and no 
disposition is made of the community property, the wife may 
assert her right to her interest in it in another suit bef ore an- 
other court of the same state ; and this, although the statute 
of the latter state provided that, in case of the dissolution of 
the marriage by the deeree of the court, "the common prop- 
erty shall be equally divided between the parties, and the 
court granting the decree shall make such order for the divis- 
ion of the common property." But the question whether a 
decree of divorce obtained in another state — a foreign decree 
— cornes within the opération of this section 495, so as to 
afîect the title to lands in this state, thèse cases do not dé- 
cide. 

The case in 9 Maine goes further, and holds that under 
the law of that state, which provided generally that when a 
divorce was decreed for the adultery of the husband the wife 
should be entitled to dower the same as if he were dead, a 
wife divorced in Khode Island for the adultery of the husband, 
eommitted in North Carolina, was entitled to dower in his 
lands in Maine. The contest in the case was principally as 
to the validity of the Ehode Island divorce, and, assuming that 
to hâve been valid, her right to dower was aUowed without 
much considération, the court being apparently controUed by 
the fact that the provision was gênerai, "and not limited to 
divorces decreed within the state." 
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And so the question of what was tlie législative intent in 
the case of the Oregon statute must be determined mainly 
upon its own language and circumstances. In this connec- 
tion weigM must be given to the faot that said section 495 
occurs in a code of procédure, and in that division of it which 
authorizes and régulâtes the granting of divorces in and by 
the courts of the state only, and not in a gênerai statute, de- 
fining or prescribing the rights of husband and wife, as such, 
in the lands or property of each other. Although, theu, the 
statute does say that the prevailing party shall "be entitled 
in ail cases" to a third of the other's land, yet the question 
arises, in what ail cases? Is it ail the cases of divorce 
brought and determined under this code in the courts of Ore- 
gon, and for the causes therein presoribed and allowed, or 
does the phrase include ail the cases decided under any code 
in any country and for any cause ? 

In my judgment the statute only comprehends ail the cases 
provided for in it, and which may be said to arise, or at least 
be determined under it, and in the courts whose procédure is 
regulated by it. By the Code, § 266, a judgment "in any 
action" is authorized to be docketed, whereupon it becomes 
a lien upon the property of the judgment debtor in the 
county. The phrase "any action" is quite as comprehensive as 
ail actions; but can it be supposed for a moment that under 
the circumstances it ineludes a judgment given in any other 
state or country, or that any judgment was in the contem- 
plation of the législature, other than those authorized and 
provided for in the code in which the provision occurs ? 

It may be admitted that the législature bas the power to 
provide that a decree of divorce, pronounced in the courts of 
another state, shall hâve the same efïect upon the real estate 
property of the parties in this state as if given hère, or that 
a judgment given in a foreign forum might be docketed hère 
with the same effect as if given in the courts of the state. 

But is not to be inferred that the législature intended to 
make any such extraordinary provisions from the bare use of 
language which is fairly satisfied when confined to domestio 
decrees and judgments, and only occurs in a code of proced- 



Tire made to regulate judicial proceedings in the courts of 
the State. The résulta which would follow from allowing a 
decree of divorce in andther stàte to Hâve the same effect 
upon the pi;operty of either withinthis state as if given hère, 
are sufficiently serious to prevent such a conclusion, unlesa 
the statute was plain and peremptory to thàt effect. 

Divorces may be and are allowed in other states and coun- 
tries for causes and under circumstances not allowed hère, 
and contrary to the public policy and rhoralB of the state. 
But if section 495 is takeu absolutely, and construed tp in- 
clude ail cases of a decree for divorce given ' as well without 
the state as within it, t'heû such divorces, àlthough granted 
contrary to the laws and polioy of this state, wonld neverthe- 
less be allowed an extra-territorial force and effect witllin it ; 
and often, as in this case, against the property of its own 
citizens. 

Aid is sought to be given to the claim of the plaintiff by in- 
voking the rule prescribed in article. 4 of the national consti- 
tution, and act of congress, passed in pursuance thereof, of 
May 26, 1790, (1 St. 122,) which in effect déclares that the 
judgments of each state shaU hâve the same crédit and effeci 
in every other state that they hâve in the state where ,they 
were given. But it is admitted that the decree of the Cali- 
fomia court is valid and effectuai hère as a decree of divorce, 
and that is ail the effect it bas in that state. The law of 
California, unlike that of this state, does not provide that a 
decree of divorce shall work a. transfer or forfeiture of one- 
third of the real property of the one party to the other, and 
if it did could bave no extra-territorial effect, but would be 
confined in it^ opération to the property of the parties withiu 
that state. 

The plaintiff 's decree of divorce, although valid and effect- 
uai, as such, can bave no opération or effect upon real prop- 
erty in this state, except with its consent declared in its laws. 
If this decree was within the purview of the provision in sec- 
tion 495, 1 think this suit could be maintained. But, in my 
judgment, that not being the case, the demurrer to the bill 
must be snstained; aud it is so ordered. 
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United States v. De Mott. 
(Commissioner'» Court, B. New Jertey. , 1880.) 

L JUBISDICTION — 8TATIi AND PbDEBAI. COUBTS — StOPPOIO UbTTBD 

States Mails— Rev. St. S 3995.— Section 3995 of the Bevised Statutes 
provides that " any person who shall knowingly and wilfuUy obstruct 
or retard the passage of the mail, or any carnage, horse, driver, or car- 
rier carrying the same, shall, for every such oflence, be punishable bya 
fine of not more than $100." Hdi, that such statute is applicable to a 
person stopplng a train carrying the United States mail, although he 
has obtained a judgment and writ of possession from a state court 
against the railroad company in respect to the lands about to ba 
croBsed by such train. 

Hearing before Commissioner. 

Upon complaint ruade by the agents of the New York & 
Greenwood Lake Eailroad Company défendant was arrested 
upon the charge of obstructing the passage of the United 
States mails carried on a ti-ain of the said company. 

Upon the examination it appeared that the défendant had 
■placed obstructions upon the rails, and refused to allow the 
mail train to pass, on the ground that the land belonged to 
bis mother, and that he held a writ of possession issued ont 
of the Morris circuit court against the railroad company. 

The conductor of the train told him that the train carried 
the United States mail, showed him the mail bags, and re- 
quired him to remoTe the obstructions, but he refused to do 
80, and forbade the conductor to remove them, saying that 
he held possession of the land under an order of the court, 
and would hold the conductor liable for trespass if the train 
crossed the land. 

The train was run back to a telegraph station for orders, 
and afterwards returned, and the conductor removed the 
obstructions, and crossed the land in spite 6f the remon- 
etrances of the défendant. The train was delayed more than 
two hours. 

Geo. M. Keashey, Ass't U. S. Dist. Attôrney, for the Gov- 
ernment. 

B. D. Salmon and Wm. P. Miller, for défendant. 
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Pattebson, Commissioner. There is nothing of a criminal 
nature involved in this information. The défendant appeared 
"without any formai service of the warrant to bring him before 
the commissioner. Nor wUi any commitment or trial on the 
charge affect unfavorably his charaoter or standing in the 
community where he résides. 

The allégation is met, contested, and denied fuUy and 
squarely on the part of the défendant. His defence, virtually, 
is a justification of the aots on which he is summoned here^ 
because he was the agent of the légal owner of the land where 
the offence was committed, who had been placed in aetual 
possession thereof, under the order of a compétent judicial 
tribunal, executed by the proper officer. It is said the judg- 
ment thus obtained against the railroad company was founded 
on the fact that they never had made any compensation to 
the owner for the right of way taken for the construction of 
their track, This is not material to be shown. The decree 
of the court is sufficient to establish the légal right of the 
owner to the possession of the property. Nor could the fact of 
want of rémunération by the relators to such owner, if proven in 
the case, enter as an élément for considération hère. The 
United States were no party to any lâches by the relators in 
. that respect, nor are they alleged to. hâve been or to be cog- 
nizant of or privy to that failure by this company, or any 
preceding organization. In the absence of notice, or of the 
fact being brought to their knowledge, they would be justified 
in regardîng the title of the relators to the land on which 
their tracks were laid to be as good as that of any other road 
over which their mails were carried. They found a road con- 
structed and in running order, and recognized and used it for 
postal service, just as they do an ordinary highway. To ap- 
ply the principle of caveat emptor to them in such cases, and 
say they were bound to look up the title of every railroad and 
spur and branch, and ascertain if it was clear of claim and 
cloud, would seém to impair, to a serions extent, the ef&ciency 
and benefit of the service. 

That the défendant bas proved he was acting as the agent 
of the légal owner of the premises is clear. There can be 
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no question as to who holds the légal title. The protection 
of individual property belongs to the state tribunals, and 
'never bas been vested in any other. This owner, for whom 
the défendant acta, was correct in invoking judicial author- 
ity, and appealing to that for protection and relief. That 
court bas decided that the owner was entitled tbereto, and 
th© resuit is hère in this certificate of the officer who carried 
into efifect the remédiai prooess. The défendant claims he 
should be discharged because he was acting under the author- 
ity of that order, and that only. He was holding the posses- 
Bion of the land into which he as agent had been put judi- 
cially; that was bis authority. 

To this the United States reply and say that they do not 
deny the action of the court, but insist that the authority of 
the government is paramount. They say : What is alleged 
on behalf of the défendant may be true, and it may be equally 
true that the railroad company may never bave made com- 
pensation to the owner for the right of way, but that is of no 
moment or conséquence to them. Their right is paramount. 
It is a right they possess under the constitution of the United 
States, and laws made in pursuance thereof, and those are 
the suprême law of the land. This road is declared to be a 
post-route under those laws, and so long as it remains open 
the United States bave a clear right to take and use it for 
the postal service. 

Thèse are the positions assumed by the parties to this com- 
plaint, and it raises the direct question whether fédéral légis- 
lative authority, when applied in this intermediate way, is 
paramount to the state law, by which only the protection of 
individual property is assured. It is évident, if each stands 
firmly on the assumed right, the conséquences might be very 
similar to those which would attend the concussion of an im- 
movable body with one that is irrésistible. 

I regard the power of the United States, in respect to the 
transmission of mails, to be suprême and exclusive, when 
exercised in a direct manner, as it is in cases of bank incor- 
porations. If it is so exercised in postal matters then our 
laws and the constitution, under which they act, would forbid 
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their taking private property without compensation. If it 
is not 60 exeroised they can or should aequire no greater, 
right than is conferred by the state on the person or munici- 
pal corporation, or is contained in the franchise of a railway 
charter, like that of the relators hère. Should it be admitted 
or determined that the United States, under oircumstances 
Buch as are disclosed by this investigation, can claim an ab- 
soiute right to continue the carrying of their mail matter 
upon the tracks and in the cars of the company, it might 
amount to a virtual confiscation of individual property, and 
Btate laws become ineffective for its protection. I am not 
prepared to sanction so sweeping a claim on the part of the 
United States, 

Still,the latter hâve acquired a right to the use of the road 
for the purposes in question that is entitled to considéra- 
tion, that entera properly as an élément for détermination, 
and that cannot be disposed of in the summary and annoy- 
ing manner developed in this case without inconvenience if 
not détriment to the public interest. While the United States, 
primarily, should not be compelled to ascertain whether the 
company hâve or not acquired fuU and clear title, yet, when 
notified of failure by any persons who claim the right under 
the judicial sanction of the state, and hâve been placed in 
actual possession of part of the premises for any reason, it 
■would disclose a fact that no alleged plea of paramount do- 
main -n'ould warrant them in disregarding. 

The owner of the land was delivered possession on the 
twelfth of February last, under the remédiai process of the 
Btate court. She takes it, however, subject to the équitable 
right of third parties, without notice. No notice whatever 
appears to hâve been given to the United States or their agents, 
on behalf of the owner, of the olear légal right and posses- 
Bion thus acquired. Nor does there appear to bave been any 
time allowed for reasonable notice, as the acts upon which 
this information is based occurred on the 16th. The agents 
of the owner hâve prooeeded upon the idea that no other 
rights were involved than their own; at least, that seems to 
be so from the testimony. 

v.3,no.9— 31 
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My opinion îs tliat no ultra or décisive steps should hâve been 
taken by the owner at so early a date. On being advised of the 
facts the authorities of the United States, in equity, would hâve 
been compelled to make compensation, or fall back on the 
bonds of the company. They would bave no fair claim to use 
the road, upon notice of the facts shown hère, unless by 
agreement with the owner. But until such notice their right 
to carry the mail remained the same as before. 

Under the view I hâve taken the défendant should not be 
discharged, simply by reason or virtue of the order of the 
circuit court of the county of Morris, giving the owner actual 
possession. It remains to be considered whether he should 
be held for any of the acts committed on that day — that is, 
if they constitute the offence in contemplation of the fédéral 
statute. 

The défendant dénies that such acts on bis part corne within 
the fédéral statute, because they were committed under color of 
right. But the claim of right is set up, too, on the part of 
the United States, and the fact is that, under the circum- 
stances, both had color of right. The défendant knew that 
the relators carried the mail of the United States, and the 
knowledge of that should hâve been sufScient to put him on 
inquiry. I mean on such inquiry that he could hâve ascer- 
tained officialîy, and as a matterof certain ty, on just what trains 
those mails were transported. He claims, also, that what he 
did was in ignorance of this being a mail train until informed 
at the place of obstruction, and the statute makes the gist, 
the intent, of the offence to consist in knowledge; therefore, 
what he did cannot be brought within its meaning. There is 
no direct évidence, one way or the other, as to his knowledge 
or ignorance of the train in question being a public carrier in 
the service of the United States. So far as appears inferen- 
tially the testimony would be in his favor if standing alone 
and disconnected. It is shown, however, that he admitted 
having placed the obstructions on the track — an act which his 
ignorance of the nature of the train in this respect, at the 
time, does not excuse or justify, because it was of an extrême 
and might hâve been of a dangerous character. It appears, 
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also, that when informed the mails were carried on tlie train 
he did not ofier to facilitate the passage of the cars by re- 
moving the obstructions he had laid down ; but after such had 
been put away by the employés of the relators he told the con- 
ductor to proceed at his péril. I think hère is a knowledge 
and intent manifested to which the words of the statute 
apply. Had the défendant, on learning at the crossing the 
true state of facts, cleared or assisted in clearing the tracks, 
and told the conductor then to proceed, and not f orbidden him 
to go on, the case would hâve been différent. As it is, the tes- 
timony shows that the acts of Mr. De Mott, whether before or 
after full knowledge of ail the facts, contributed to delay and 
obstruct the carrying of mail matter by the railroad eompany, 
which at that time clearly was lawful. Nor is the strength 
of this conclusion weakened by the défendant deelining to be 
examined on his own behalf. 

It is unneeessary, in my.judgment, for the United States 
to prove an actual contract with the company in this prelim- 
inary proceeding, or for the latter to hâve their authority dis- 
played on their cars. It is sufiBcient that mail bags and 
pouches be brought to notice, or the fact be announced by 
the person in charge. This was done hère, and it was notice 
enough to put any person on guard or inquiry. 

It is not without hésitation that I bave decided to hold 
either of thèse défendants to answer. No doubt they feel 
aggrieved at the lâches or wrong-doing of the company in 
withholding or retaining the compensation for right of way. 
Nor am I of the number of those who would extend fédéral 
jurisdiction ; rather the contrary. It is natural for the own- 
ers of land, situated as thèse hâve been, to manifest no very 
friendly feelings toward the relators ; still, the rights of others 
must not be disregarded. The défendants will be held undër ' 
recognizance in the same amoont as uow to answer. 
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{Oommistioner's Court, K D. New York. -, 1880.) 

1. MATLiNa Obbcknb Lettkb— Rev. St. § 3893— Act Jult 12, 1376, (19 
Bt. 90.) — Section 3893 of the Revised Statu tes, as amended by section 
1 of the act of July 12, 1876, (19 St. 90,) provides aa follows : " Every 
obscène, lewd, or lascivious book, pamphlet, picture, paper, writing, 
print, or other publication of an indécent character, * * * and 
every letter upon the envelope of which, or postal card upon which, 
indécent, lewd, obscène, * * « terms or language may be writ- 
tenorprinted,areherebydeclared tobenon-mailablematter. * * ♦ 
And any person who shall, knowingly, deposit, or cause to be de- 
posited, for mailing or deUvery, anything declared by this section to 
benon-mailablematter, * * * ghallbedeemedguilty,"etc. Held, 
that written communications of a private, Personal nature, emanating 
from a single person, and exhibiting no purpose of going beyond the 
one directly addressed, are not within the purview ' f the statute. 
Beld, further, that the prohibition of the statute was Luiiûned to that 
class oî letters whèrein the indécent matter is exposed to the inspec- 
tion of others than the person directly addressed, 

S. Evidence— Dbposit in Mail— Postmabk.— A postraark upon the en- 
velope of a letter afEords presumptive proof that such letter haa been 
deposited in the mail.* 

The défendant was arrested upon the complaint of Anthony 
Comstock, agent of the Society for the Suppression of Vice, 
npon the charge of sending an obscène letter through the 
mail. An examination took place before United States Com- 
missioner J. J. Alleu, for the purpose of determining whether 
there was sufficient cause to send the case to the grand jury. 

Allen, Commissioner. The défendant is charged with 
having violated the provisions of section 3893, U. S. Kev. 
St., as amended by section 1, act of July 12, 1876, (19 U. S. 
St. 90.) The portion of the statute to which the oharga 
relates is as follows : 

"Every obscène, lewd, or lascivious book, pamphlet, pic- 
ture, paper, writing, print, or other publication of an indé- 
cent character, * ♦ ♦ and every letter upon the envelope 
of which, or postal card upon which, indécent, lewd, obscène 
* * * terms or language may be written or printed, are 

*See United State» v. Melke, 1 Fed. Rbp. 426, 
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hereby declared to be non-mailable matter. * • • : And 
any person who shall, knowingly, deposit, oi cause to be de- 
posited, for mailing or delivery, anything declared by this sec- 
tion to be non-mailable matter, * * • shall be deemed 
guilty," etc. 

The particular act complained of is tbe depositing in the 
mail of the Greenpoint station, Brooklyn, on or about Sep- 
tember 23, 1879, an obscène and indécent letter, enclosed in 
an envelope, addressed to Mr. George Eowland, of Green- 
point. . " 

Several questions are involved in this case : Is the letter re- 
ferred to obscène or indécent ? Is it such an One as is embra;Ced 
by the statute ? Was it deposited in the mail ? And is the évi- 
dence such as to justify the belief that the défendant violatedthe 
statute as alleged ? The letter is evidently obscène and indé- 
cent. Obscène matter is that which tends to déprave and 
corrupt the morals of those whose minds are open to such 
influences. This is the test given by Chief Justice Cock- 
burne in Regina v. Hicklin, (L. K. 3 Q. B. 360,) and adopted 
in later cases (U. S. v. Bennett, S. D. N. Y. 1879.) In the case 
of Heywood, (Mass.,) an obscène writing was defined as one 
offensive to decency, indélicate, impure, ând an indécent one, 
as one unbecoming, immodest, unfit to be seen. Applying 
thèse tests, it is manifest that the letter in question is both 
obscène and indécent. 

The proof of deposit in the mail consista of the postmark 
upon the envelope, and the testimony of the post-office 
officiais. Both the English and American courts hâve held 
that postmarks afford presumptive proof of deposit in the 
mail, and, although some effort has been made to show that 
thèse postmarks might hâve been affixed otherwise than by the 
postal officiais, there is sufficient évidence that the letter was 
deposited in the mail as charged. 

The question next to be considered is whether the letter 
referred to is shown by the évidence to be within the scope 
of the law. The olïence charged is statutory, and the déter- 
mination of this question dépends upon the construction to 
be given to the statute upon which the charge is based. I 
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find no reported case in which this précise question Las been 
discussed and decided, and it will be necessary, therefore, to 
refer to the séries oî législation upon the subject. The act of 
March 3, 1865, section 16, provided that "no obscène book, 
pamphlet, picture, print, or other publication of a vulgar and 
indécent character" should be admitted into the mails, and 
punished their deposit therein. The act of June 8, 1872, 
section 148, added to the prohibited matter "any letter upon 
the envelope of which, or postai card upon which, scurrilous 
epithets may hâve been written or printed," and prescribed a 
penalty for deposit of any "suoh obscène publications." Then 
foUowed the acts of March 3, 1873, and July 12, 1876, which 
will be referred to hereafter. 

It is évident that no statute, prior to 1873, declared an 
obscène private letter contraband. Such a letter is net a 
"book," "pamphlet," "picture," or "print," and is not cov- 
ered by the words "other publication," because they refer 
only to the classes specifically named. 

In the case of WoodhuU, (S. District N. Y., June, 1873,) 
Judge Blatchford held that as the word "newspaper" was not 
mentioned in the act of 1872, it was not included within the 
meaning of the Words "other publications;" that the statute 
being pénal, muât be strictly construed, and it meant that, 
with other publications of the same character, books, pam- 
phlets, and prints were included. In the act of 1876 the 
language is "obscène book, paper, writing, print, or other 
publication," which means, acoording to the rule of construc- 
tion laid down in the WoodhuU Case, that among the publica- 
tions prohibited were obscène books, writings, and prints. It 
would seem, therefore, that congress intended the statute to 
embrace only such writings aa are "publications" within the 
meaning of the law. 

A "publication" is defined in the dictionaries as a book or 
writing published, especially one offered for sale or to public 
notice; and to publish is defined to issue, to make known 
what before was private, to put into circulation. Writings 
are either printed matter or manuscript. The idea of pub- 
licity, of circulation, of intended distribution, seems to be in- 
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Beparable from the term "publication. " That only such papers 
and ■writingB as partake of this character were intended to be 
declared contraband, seems to be indicated by a further 
review of the séries of législation upon the subjeet. The 
words "paper" and "writing" ûrst appear in the act of 1873, 
the title of which is "An act for the suppression of trade in 
and circulation of obscène literature and articles of immoral 
use." The statute is thus declared to be direeted only to 
such literature and articles as are intended for sale and cir- 
culation. Section 1 of this act imposes a penalty upon any 
one who, in any place within the exclusive jurisdiction of the 
United States, "shall sell, give away, exhibit, or otherwise 
publish, or hâve in possession for such purpose, any obscène 
book, pamphlet, paper, writing, or shall advertise the same 
for sale," 

This section does not punish the préparation of an obscène 
paper or writing, but the publishing it after it is prepared; 
•nor does it forbid the possession of the same, but possession 
with intent to publish ; thus showing clearly that congress did 
not intend that the préparation of a paper or writing should 
be regarded as the publication of it. The next section pro- 
vides that "no obscène book, pamphlet, picture, paper, print, 
or other publication," etc., shall be mailable, and is merely a 
déclaration that the mails shall not be used for the accom- 
plishment of the purposes prohibited in section 1 ; section 3 
forbids the importation of the articles and things previously 
mentioned ; section 4 punishes government officers who abet 
the violation of the act; and section 5 authorizes a searchfor 
and seizure of the things named, by United States marshals, 
that they may be condemned. 

The statute was intended to be complète in its scope, and 
to preveut — First, the sale and circulation; second, the dis- 
tribution by mail; third, the importation of the literature and 
articles referred to; a.nâ.,fourth, the seizure and condemnation 
of the same ; and, in order to détermine what things are em- 
braced by the act, its several provisions must be construed 
together. 

It wiU be noticed that "writing" appears only in section 1, 
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as also do "drawing," "représentation," "circular;" but it 
cannot be presumed that congress intended to prohibit the 
Baie and circulation of thèse things, and yet permit them to 
be distribnted by mail. Manifestly they were intended to be 
covered by the gênerai désignations used in section 2, and 
the latter, therefore, indicate to what class the things specified 
in section 1 must belong in order to be within the scope of 
the statute. Hence, although the word "writing" is not in 
section 2, it was evidently intended by that section to exclude 
from the mails ail obscène writings which were "publications" 
of the classes known as books, pamphlets, or papers; and I 
think it manifest, from what has been said, that congress did 
not regard a private letter as such a publication, or within the 
act of 1873. If covered by that act, private letters could be 
examined and destroyed under the authority given marshals 
to search for and seize "any such article or thing." So far 
as "papers" or "writings" are concerned, the act of 1873 
does not appear to hâve been changed by subséquent législa- 
tion. Section 2 of the act was revised by the act of July 1 2, 
1876, in which the word "writing" was inserted in the list of 
non-mailable publications; but this was evidently done, not 
to enlarge the scope of the act of 1873, but bocause, inincor- 
porating that act into the Eevised Statutes of 1873, its sev- 
eral sections had been separated and classified, and, as they 
could not readily be viewed together as explaining each other, 
so much of section 1 was repeated in each separate section 
as was deemed necessary to make the meaning of thelaw clear. 
This répétition of the word "writing" in the Révision, there- 
fore, did not render non-mailable any writing not made so 
by the act of 1873, or not belongiiig to the classes of publi- 
cations, the sale and circulation of which that act sought to 
suppress. Similar répétitions of words of section 1 are found 
in the other, now separated, sections. Section 1 became sec- 
tion 5389 of the Eevised Statutes, in the division of crimes; 
section 2 appears in section 3893, among the postal laws; 
section 4 is found in section 1785, relating to the duties of 
oliicers; and section 5 is section 2492, concerning imports. 
In each of thèse the words "paper," "writing," etc., now ap- 
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pear, although previously section 1 alone contained a full 
list of the prohibited articles, the other sections referring 
back to it by gênerai terms. Thèse separated sections also 
serve to further explain the meaning of the original statute. 

Section 1785, Eev. St., provides that whoever, being "an 
offieer, agent, or employé of the governinent of the United 
States, shall knowingly aid or abet any person engaged in 
any violation of any of the provisions of lavr prohi1)iting im- 
porting, advertising, dealing in, or exhibiting or sending or 
receiving by mail obscène or indécent publications, • * * 
shall be deemed guilty," etc. The language of this section 
shows that the provisions of law prohibiting sending or receiv- 
ing by mail written or printed matter relates to publications. 
The words "paper" and "writing" appear in each of the above 
sections relating to the dealing in and circulating, the mail- 
ing, the importing, and the seizing and destroying of obscène 
matter; and those sections, being intimately related and iJon- 
tributory to one design, it must be assumed that ail refer to 
the same class of papers and writings, and to none other. 
As private letters are evidently not among the papers or writ- 
ings to which some of those sections relate, it follows that 
congress did not intend to embrace them within any of the 
provisions referredto. The term "publication," in the Revis- 
ion, must also be presumed to hâve the same meaning as in 
the original act, wherein it expresses more than mère prépa- 
ration, and possesses the added characteristic of proposed 
circulation and distribution. The latter part of the statute, 
relating to the taking of thèse contraband articles from the 
mails, also carries out this idea: it punishes not the mer© 
taking, but the taking "for the purpose of circulating or dis- 
posing of " them. If it be urged that mailing a letter to 
another is a pubhcation of it, the reply is that its mailable 
or non-mailable character musi be determined pn'or to its 
admission to the mails, and before such a publication can 
oceur. 

There appears, therefore, little room for doubt, in viéw of 
the apparent intention of congress as expressed in the séries 
Gif législation referred to, that the sbope of the statute doea 
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not extend to papers or writings which are not publications 
within the évident meaning of the law. The object of con- 
gress bas been declared by the United States suprême court 
to be to refuse the facilities of the mails for the "distribution 
of matter deemed injurious to the public morals." Ex parte 
Jackson, 96 U. B. 727. And in the case of Bennett, S. Dist. N. Y,, 
1879, itwas said to be the prévention of the use of the mails 
"for the purpose of disseminating obscène literature. " Both 
thèse déclarations eeem to except from the purview of the 
statute written communications of a private, personal nature, 
emanating from a single person, and exhibiting no purpose 
of going beyond the one directly addressed. As the court, 
in the WoodhuU Case cited, remarked of newspapers, so it may 
hère be said of private letters, that if it were the intention to 
include them nothing could hâve been easier than to add 
those words to the gênerai list; but, on the contrary, the stat- 
ute speci&cally refers to letters of a single class as contra- 
band. After declaring indécent papers and writings non- 
mailable, it adds, "and every letter upon the envelope of 
which, or postal card upon which, indécent, lewd, obscène 
* * terms or language may be written." This addition 
would be needless if the words "paper" and "writing" were 
intended to cover every paper and ail written matter, because 
postal cards and envelopes on which obscène language is 
written are both obscène papers and obscène writings. Hence, 
the spécial désignation of postal cards and letters indicates 
that they were not embraced by the preceding words, "paper, 
writing, or other publications," and that it was not intended 
to exclude from the mails other letters than those so speciiic- 
ally described. 

The référence to letters shows that congress had them in 
mind, and, by designating a certain class of them as non- 
mailable, there seems to hâve been an intention to confine 
the prohibition to that class, namely, those wherein the indé- 
cent matter is exposed to the inspection of others than the 
person directly addressed — a distinction in accordance with 
the spirit of the statute before suggested. The statute is a 
pénal one, and must bs strictly construed, and cannot be 
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extended by implication even for the purpose of embracing 
cases clearly within the mischief intended to be remedied. 
Terrell v. Atwill, 1 Blatchf. 151.. A strict construction of the 
statute in question leaves little doubt as to its proper inter- 
prétation. Désirable as it may be that private letters con- 
taining indécent expressions should not be admitted to the 
mails, congress may not hâve seen fit to exclude them. 
Until 1865 it permitted the admission to the mails of ail 
sorts of obscène and indécent matter, and it was not untjl 
1873 that it excluded newspapers containing indécent arti- 
cles; and it may well be doubted whether it bas as yet deemed 
it ■wise to interfère with private letters which are outwardly 
unobjectionable. To détermine whether the letter in ques- 
tion is within the scope of the statute, it is necessary to refe' 
both to the letter itself and to the testimony relating to it. 
There is nothing indécent upon the envelope. It is addressed 
to the person to whom it was delivered, sealed, from the mail, 
and was first opened by him, and there is no évidence that, 
prior to that time, the letter enclosed, which is in the form of 
a private letter, was seen by or known to any one but its 
author. 

There seems to be no doubt that such a letter is not among 
the class of letters which congress bas declared non-mailable, 
and, if this view of the law is correct, the deposit of it in the 
mail was not a violation of the statute. If there is a fair 
doubt whether the aot charged is embraced within the prohi- 
bition of the statute, the doubt is to be resolved in favor of 
the défendant. United States v. Morris, li Pet. 464 ; United 
States V. Wiltberger, 5 Wheat. 76; United States v. Whittier, 
18 Alb. L. J. 110. 

This conclusion renders it unnecessary for me to review 
the évidence bearing upon the question by whom the letter 
referred to was deposited in the mail, or to express an opin- 
ion thereon. 

The case was not giyen to the grand jury. 
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United States v. Cooars. 
[Oircuit Court, E. B. Wisconsin. , 1880.) 

1. f liBSBKTlSG FAI.SE ClAIM AGAIN8T GOVBKNMBNT— PkNSION— ReV. ST. 

i 5438.— Section 5438 of the Kevised Statutes provides tliat"every 
person who makea, or causes to be made, or présenta, or causes to be 
presented, for payment or approval, to or by any person or ofBcor in 
the civil, military, or naval service of the United States, any claim 
upon or against the government of the United States, or any depart- 
ment or offlcer thereof, knowing such claim to be false, fictitious, or 
fraudulent," shall be gnilty of the offence charged, and shall be sub- 
ject to punishment therefor. Sdd, that such section includes a false 
claim presented by a person as a pensioner, demauding money as a 
' pensioner. 

2. Same— Same — Samb. — ITeld, further, that whcre the pension certificate 

was genuine, but had been fraudulently obtained, each présentation 
of the certificate consiituted a distinct ofEence within the mcauing of 
the statute. 

Demurrer to Indietment. 

G..W- Mazleton, District Attorney, for the United States, 
, Jenkins, EUlott d Winkler, for the défendant. 

Dbummond', C. J. a demurrer has been interposed to the 
jndiçtment in this case, and it is insisted by the counsel of 
the défendant, in a very able and ingénions argument, that 
the indietment is insufficient. I think the indietment is sufS- 
cient. The offence charged in the indietment may be stated 
in gênerai ternis to be this: The défendant was a private in 
Company K, in the sixteeïith régiment of the Wisconsin 
volunteers, during the war of the rébellion. Several years 
ago, long enough before this indietment was found to enable 
the défendant to plead the statute of limitations to the offence 
then commitced, he, by affidavit and otherwise, in a false and 
fraudulent manner eaused his name to be entered on the 
pension roll at Washington for a pension, on the ground that 
he had been wounded in the heel by a shell at the battle of 
Corinth,onthefourthof October, 1862. His name was accord- 
ingly entered on the pension roll, and the usual certificate 
■was given to him that he was a pensioner entitled to a pen- 
sion from the United States; and the pension then became 
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payable at the pension office in MOwaukèe. H© pressa ted 
this certificate to the pension agent at Milwaukee, at a time 
within that limited by the statute of limitations, prior to the 
finding of the bill of indictment», and obtainèd money from 
the United States. It is alleged in the indictment that the 
grounds upon which the application was sustained before the 
coihmissioner of pensions, and his name entered upon the 
list of pensioners, and the certificate issued, wer.e ail false, 
fictitious, and fraudulent; that, in point of fact, he was not 
injured at ail at the battle of Corinth in any way, and so 
consequently was not entitled to a pension from the United 
States ; and the claim made on the pension agency in Mil- 
waukee for a pension, and for money which he reoeived, was 
a false elaim, and therefore he has committed the offence 
described in the 5438th section of the Eevised Statutes. And 
the questions are whether the offence is sufficiently described 
in the indictment; and whether the çffence described .in this 
section is withia the offence, or is the Banie , as the offeiice 
described in the indictment. This spction was takeiiirom the 
act of the second of March, 1863, found in thetwelftih volume 
of the Statutes at Larg«, 696. That describeSjthe oiïence as 
foUows: "That any person in the land or naval forces 6f 
the United States, or in the militia in adtual service of the 
United States, in time of war, who shall make, or. cause; tO be 
made, or présent, or cause to be presented, for.payment or 
approval, to or by any persoa or officer in the civil or military 
service of the United States, any claim upon or against the 
government of the United States, or any department or officer 
thereof, knowing such claim to be false, fictitious, or fraudu- 
lent, " should be deemed guilty of a criminal offence, and sub- 
ject to punishment. This was confined, of course, to persons 
in the land or naval forces of the United States, or in the 
militia in actual service. That is in the first clause of the 
first section of the act of 1863. Then the third section speaks 
of persons who are not in the military or naval forces of the 
United States, nor in the militia, nor actually employed in 
the service of the United States, who shall do or commit any 
of the acts prohibited by any of the foregoing provisions of 
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this act, and déclares he ehall forfeit and pay to the United 
States the sum of $2,000, etc. So that the language of the 
act of 1863, taking the whde statute together, was gênerai, 
and operated in every case where the offence described was 
committed, namely: where there was a false or fraudaient 
claim presented, and the person who presented it knew that 
it was false or fraudaient. 

But whatever view we may take of the original statute, and 
even if it be admitted that the ofïence described in the act of 
1863 was limited to certain classes, that language, found in the 
original statute, is omitted in the Eevised Statutes, and the lan- 
guage becomes gênerai : "Every person who makes, or causes 
to be made, or présents, or causes to be presented, for pay- 
ment or approval, to or by any person or officer in the civil, 
military, or naval service of the United States, any claim upon 
or against the govemment of the United States, or any depart- 
mént or officer thereof, knowing such claim to be false, ficti- 
tious, or fraudulent," shall be guilty of the ofFence charged, 
and shall be subject to punishment therefor. 

This language is gênerai. It is, in fact, of universal ap- 
plication to the class of offences hère described. It is not 
limited to any department, whether pension agencies or other- 
wise. Neither is it limited to the case of an offence commit- 
ted by a person in the military or naval service of the United 
States ; but the offence described is this : Any person soever 
who makes, or causes to be made, or présents to any ofiScer 
or person in the civil, military, or naval service of the United 
States any claim which he knows to be false or fraudulent, 
for the payment of money, commits the offence. So that 
there can be no doubt that this applies as well to the case of 
a claim of a pensioner, as to any other claim whatever. The 
language is gênerai in its scope and meaning; and to say 
that under the législation of congress in its original form, and 
as incorporated in the Eevised Statutes, that it doesnotinclude 
a false claim presented by a person as a pensioner, demanding 
money as a pensioner, is restricting the language used beyond 
its fair meaning. 

Then the only other question ia whether what was done 
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in this case was within the time limited by the "stàtute — ihat 
is, within the two years before the indictment was found — and 
constituted a presentment of a false claim to or against the 
United States for the payment of money, within the mean- 
ing of the statute. In this case it was not the entry upon 
the pension roU, nor the certificate issued, that was false or 
fraudaient. That was ail genuine and authentic. The cer- 
tificate issued was a genuine, true certificate, declaring that 
the défendant was entitled to a pension, but the slaim was 
fraudulent. That certificate had been obtained, according to 
the indictment, by fraud, and when it was presented, as the 
indictment allèges it was, to the pension agent at Milwaukee, 
it constituted a false and fraudulent claim against the United 
States, and upon that false and fraudulent claim ne obtained 
money, although the certificate was genuine. And that this 
was the meaning of the statute there can be no doubt, be- 
cause, immediately following the clause of the statute already 
referred to, is the case of a person who présents a fraudulent 
or false certificate, or who, for the purpose of obtaining, or 
aiding to obtain, the payment or approval of such claim, 
makes, uses, or causes to be made or used, any false bill, 
receipt, voucher, roll, account, claim, certificate, affidavit, or 
déposition, knowing the same to contain any fraudulent or 
fictitious statement or entry. So that the two classes of 
offence are distinct and separate : one speaking of a false 
claim in itself , knowing the claim to be false ; and another, a 
false certificate, knowing it to be false. So I hold that, 
although the fraud in obtaining the entry of the name of the 
défendant upon the pension roll, and the issuance of the cer- 
tificate, were within the statute of limitations, and so, if 
the offence were confined to that, it could be successfully 
made, yet, every time the défendant made a claim upon that 
genuine certificate, bis name being entered upon the pension 
roll, he committed one of the offences described in the statute, 
namely: he presented a claim to the government for pay- 
ment which was false and fraudulent, and which he knew, 
according to the language of the indictment, to be false and 
fraudulent. Therefore, it was a présentation of a false and 
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fraudaient daim, within the meaning of tlie statute, anfl, îf 
he knew it to be false and fraudaient, that completed th» 
offence. 

The demurrex will, therefore, be overruled. 



In THE Mattkb ot Hoolb, Bankrupt. 
{^District Court, 8. D. Nm Tm-k. July 24, 1880.) 

1. TJsTJBY— Equitable Adjustmknt. — Whenever the parties to an nsurlou» 

luctu are obliged to resort to a court of equity for relief for the fore- 
closure of securities, or for their rédemption, they are forced to sub- 
mit to an équitable adjustment of the debt, which is held to be th» 
payment of the loan, with lawful interest. AU payments of interest 
in excess of this are held to be under duress, and not voluntary pay- 
ments of interest, and are applied in liquidation of the principal. 

Tiffany v. Boatman's Institution, 18 Wall. 375, 385. 

Wheeloek v. Lee, 64 N. Y. 242, 245. 

Beach v. Fuîton Bank, 3 Wend. 573, 585. 

2. Same—Samb— Assignée m Bankkuptot. — An assignée In bankruptcy 

cannot give up the benefit of thèse équitable principles in the adjust- 
ment of an unpaid usurious loan. 

8. Same — Same — 8ame. — Quœre, whether an assignée in bankruptcy \» 
bound to set up usury as a defence to a claira made against the esta te 
for the purpose of avoiding what is, in other respects, a valid and 
meritorious claim. 
Beaoh v. Fulton, 3 Wend. 573. 

4. Obdbb of Couet — Misrepresbntatioiî. — A bankruptcy court has 

power to vacate an order authorizing the surrender of certain life insur- 
ance policies to a creditor, to whom they had been pledged, upon th» 
release of the debt which they had been given to secure, where such 
order was procured by a material misrepresentation of the facts, 
although the misrepresentations were not neceasarily fraudulent, 
■where the court would not hâve originally made such order if the real 
facts had been known. 

5. Bankkuptcy— CoMPiîOMisE— Geiîbkai, Ordbb 20.— Under General Or- 

der 20, a bankruptcy court cannot authorize a compromise except 
upon testimony, and upon a pétition " clearly and diatinctly " setting 
forth " the subject-matter of the controversy, and the reasons why 
the assignée thinks it proper, and most for the interest of thccred- 
itors, that it shouldbe settled." 
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George A. Black, for petitioner. 

F. A, Paddock, for respondent. 

Choate, D. J. This is an application to the court to vacate 
an order entered in this proceeding on tlie twelfth day of 
April, 1877, whareby the assignée was authorized to surren- 
der to one Charles B. Larned three policies of life insurànce 
belonging to the estate, upon the release by said Larned of 
the alleged indebtedness as security for which Larned held 
the policies, under a pledge thereof made by the bankrupt 
before the filing of the pétition in bankruptey, which indebt- 
edness was alleged to exceed the value of the securities about 
$350. 

The order was entered upon the pétition of the assignée, 
and the accompanying affidavit of Larned, setting forth the 
foUowing facts : That the pétition in bankruptey was filed 
February 3, 1877 ; that May 1, 1876, the bankrupt was in- 
debted to Larned in the sum of $2,715.86 for money loaned; 
that Larned held, as security for this sum, the three policies 
for the amount, in ail, of $6,000, the présent value of which 
was $2,531.89 ; ,that Larned was willing and desirous of ac- 
cepting the policies in fuU satisfaction of the debt, and agreed 
to release the bankrupt estate from ail claims and demands 
upon the transf er of the policies ; that the assignée believed 
this liquidation of the debt would greatly benefit the estate. 

The pétition was verified by the assignée, and aeoompanied 
by an affidavit of Larned to the truth of thèse facts. There- 
upon, and without any notice to creditors, or any further pro- 
ceeding, the court granted the application and the order was 
entered. 

A creditor now moves to vacate the order on the ground 
that the estate was not in fact indebted to Larned ; that the 
debt for which the policies were pledged had been paid in 
full, and that he had no valid claim on the policies, but that 
they should be surrendered to the assignée as assets belong- 
ing to the estate. The pétition to vacate the order was filed 
on the sixteenth of January, 1879. Upon an order to show 
cause thereon, Larned appeared, and put in an affidavit in 
answer to the pétition denying that the debt had been paid, 

v.3,no.9— 32 
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or any part of it, and insisting on the truth of the avermenta 
of the pétition on which the order was entered, alleging that 
he had sold and assigned the policies to one Eoss, and was 
no longer interested in them. Testimony has been taken 
upon the pétition and answer, and the matter has now been 
heard upon the papers and the testimony. No point is now 
made of any assignaient of the policies to Eoss, nor is there 
any proof of any such assignment. The case has been 
argued and submitted as if there was no third party, who had 
acquired intervening rights which the court might be obliged 
to recognize and protect. 

The material facts proven, and which are not disputed, are 
as follows : In 1870 the bankrupt was in partnership with 
his son, John E. Hoole, Jr., in the business of book-binders, 
and the firm borrowed money of Larned on their note, for 
which he took as collatéral security two of the life policies. 
John E. Hoole, Jr., died in February, 1873, and thereafter 
the bankrupt continued the business alone. In May, 1872, 
in order to settle up the affairs of the firm, the bankrupt took 
up the firm note and gave his own notes for the loan, the 
policies remaining as collatéral security. During 1873 the 
bankrupt borrowed a further sum of Larned on his own note, 
giving him as security the third life policy. 

Lending money on security was part of Larned's regular 
business, and he contined to hold the policies dowi^ to the 
time of the bankraptcy, and tiU the application of the 
assignée for leave to transfer them to him upon release of 
the debt. The notes given were demand notes, but some part 
of the debt has been paid, and the notes were renewed from 
time to time for the unpaid amounts ; and, at the time of the 
application to the court by the assignée for leave to make 
said settlement, Larned held the notes of the bankrupt, on 
which there was, apparently, due the amount alleged in the 
pétition, $2,715.85, with interest from May 1, 1876. 

From the beginning of thèse transactions, however, John 
E. Heole & Son and John E. Hoole allowed and paid inter- 
est on the.loan far in excess of 7 per cent, par annum, gen- 
«rally at the rate of 2 per cent, a month ; and, if the excess of 
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thèse payments above légal interest is applied to the pay- 
ment of the principal of the loan, then the debt bad been 
fuUy paid before the bankruptcy, and there was nothing due 
Lamed for which he could hold the policies as security. It 
is claimed by this petitioning créditer that the excess of inter- 
est paid should be thus applied; that nothing was, in fact, 
due Lamed; that the pétition of the assignée and Larned's 
affidavit were, therefore, false, and the order entered thereon 
ehould be vacated. 

On behalf of Lamed it is claimed that the arrangement or 
compromise made was made in good faith between him and 
the assignée; that it was made at the solicitation of the 
assignée himself ; that the assignée then knew ail the facts 
now disclosed; that to apply the excess of interest, as now 
claimed, would be in eSect enforcing the defence of usury 
agaist him by the assignée, when the assignée did not him- 
self set it np, and that he had a right to waive it ; that the 
only remedy of the creditors or the assignée was to bring a 
suit under the statute of New York for the excess of interest 
paid ; and, at any rate, that the assignée would bave had no 
right to recover by suit the excess of interest paid by the firm 
df John E. Hoole & Son, nor any right to go back of the time 
when that firm was dissolved, in applying the excess of interest 
to the liquidation of the principal ; that the remedy of the cred- 
itors, if the assignée bas been guilty of dereliction of duty in not 
setting up the usury, or in not coUecting and redeeming the 
assets of the estate as he was bound to do, is to dispute the set- 
tlement of bis accounts, charge him on accountwith what he has 
lost by bis négligence, or sue him on his bond for neglect of 
duty. It appears that the assignée gave bond in the sum of 
$25,000, with Larned as his surety. 

It is unquestionably shown by the évidence that the 
assignée, who, during ail thèse transactions, was the book- 
keeper of the bankrupt, knew of the usurious character of 
the loans, and was familiar with ail the détails of the trans- 
actions. It also appears that he firat suggested the arrange- 
ment* thàt was made about the surrender of the policies to 
Larnedt The ïûàtter was innegotiation for some time. The 
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assignée urged the settlement upon Larned on the ground that 
he could, if he pleased, défend against Larned's claim on the 
ground of usury, to which Larned replied that he thought he 
could. beat him. Finally, it was agreed to between them, and 
then application was made to the court to authorize it, as 
above stated. 

Upon thèse facts, and upon the respective claims of the 
parties, I am clearly of opinion thr.t the order should be 
vaeated. 

It is unnecessary to détermine whether an assignée in bank- 
ruptcy is bound to set up usury as a defenee to a claim made 
against the estate for the purpose of avoiding what is in other 
respects a valid and meritorious claim. That he may do so 
has frequently been decided. The only authority oited by 
the learned counsel for the respondent, for the proposition 
that an assignée for the beneflt of creditors is not bound to 
do so, seems to be rather the suggestion of a doubt than, a 
ruling to that effect of the learned court. Beach':^, Fplton 
Bank, 3 Wend. 573. It would seem that the rights Of credit- 
ors are fixed and determined by the law, and that the assignée 
appointed by the law to enforce them can.hardly be vested 
with a discrétion which, if it exists, is essentialiy arbitrary, to 
enforce them or not as he sees fit. But, be this as it may, 
this question is not involved in the présent case. There is a 
clear distinction between availing one's self of a defenee pf 
usury to avoid a loan, and availing one's self of those équita- 
ble rules which are applied by the courts in the adj^ustment 
of a usurious loan which has not been paid, but still remains 
executory. The former has been sometimes denounced as 
harsh and inéquitable ; the latter can never be so considered. 
For an assignée to give up the benefit of those rules would 
be, in effect, applying the estate in payment of usury. 

Whenever the parties to a usurious loan are obliged to re- 
sort to a court of equity for relief for the foreclosure of securi- 
ties, or for their rédemption, they are forced to submit to an 
équitable adjustment of the debt, which is held to be the pay- 
ment of the loan with lawful interest. AU payments of inter- 
est lu excesB of this are held to be nnder duress, and not 
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voluntary payments of interest, and they are, applied in 
liquidation of the principal. Tiffany v.- Boafman' s Institu- 
tion, 18 Wall. 375, 386; Wheelock v. Lee, 64 N. Y. 2é2, 245;- 
Beach v. Fulton Bank, 3 Wend. 573, 585, 

I think, also, it is clear that the whole séries of notes in 
this case are ail to be treated as renewals of the original 
loans. See Nat. Bank v. Lewis, 75 N. Y. 516, The parties 
hâve treated them as such. But, even if the respondent is 
right in his claim that no account can be taken of payments 
in excess of légal interest made by ïïoole & Son, it makes no 
material différence as respects this motion ; for, whether -we 
go baek to the first loan, in 1870, or only to the time of the 
death of John E. Hoole, Jr,, the substantial f act remains, that, 
upon a proper and équitable statement of the account between 
the assignée and Larned, there was nothing due Lamed in 
excess of the value of the seeurity, and the debt was whoUy, 
or, fox the most part, paid, for which he held the policies in 
pledge, and the averments of the pétition and afïïdavit, on 
■which the order now sought to be vacated was made, were 
untrue. 

It is -wholly immaterial that there was no fraud; as between 
Larned and the assignée. It isnot. sought to vacate the ûr- 
der on that ground, The power and duty qf the court to 
vacate the order do not rest on proof of fraudj or even on the 
theory that the parties, or either of them, were guilty of any 
intended fraud or deceit upon the court. It rests upon this: 
that the order was procured by a material misrepresentation 
of f acts to the court, and that if the real facts had been stated 
the court would not bave made the order. Lamed, even if 
wholly innocent of fraud, cannot now claim to hold on to the 
. benefits of an order which he aided in procuring by a false 
représentation of the facts. It is clear that if the facts now 
disclosed, and then known tb the parties, had been made 
known to the court, the order would not hâve been made. 

Upon the most favorable view of the case for Larned, it 
was a case of a doubtful or disputable claim, and one in 
which the power of the court to authorize a compromise might 
properly be invoked. The negotiation between the parties 
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ehows that it was so treated by them, and mutual concessions 
were made, very slight on the part of the créditer and very 
large on the part of the assignée, to effect the settlement. 
Yet the court itself is restricted by the gênerai orders, so that 
it cannot authorize the compounding of a claim without notice 
to creditors, (gênerai order 17,) or at any rate cannot author- 
ize a compromise except upon testimony, and upon a pétition 
"clearly and distinctly" setting forth "the suhject-inatter of the 
eontroversy, and the reasons U'hy the assignée tkinks it proper, 
and most for the interest of the creditors, that it should be set- 
tled." General order 20. Yet tbis assignée undertook to 
compromise this matter himself, which clearly he had no 
power to do, and then, to give an apparent sanction to the 
settlement already agreed to, he united with the creditor, to 
■whose great advantage the settlement was made, in present- 
ing the matter to the court, not as a matter in controversy or 
a disputed claim that was to be compounded and settled, but 
as a case of an unquestioned claim against the estate for 
which the creditor held seourities of less value than the debt, 
which he offered to take in full satisfaction thereof . The case 
thus presented was a clear case for the granting of the order. 
The real case, which was concealed, was a case on which, 
according to the settled practice of the court, and under the 
gênerai orders, it would hâve directed an inquiry by référence 
and notice to creditors. 

The relation of the parties was such as to suggest the sus- 
picion that this concealment of the real case from the court 
was an intended concealment, designed for the benefit of this 
creditor ; but I hâve preferred to consider the case as free 
from intended fraud or deceit. 

There is no question of the right of any créditer to make 
this application. He is interested in the distribution of the 
estate, and can apply to the court to bave an order which, 
through mistake or fraud, has been improperly made, to the 
préjudice of the creditors, vacated and set aside. If he has 
been buying up claims against the bankrupt, or has a Per- 
sonal motive in prosecuting this proceeding other than bis 
mère interest as a creditor, or is acting in concert with the 
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assignée, ail of whicL is charged against him by Larned, I 
do not pereeive that it is material, or in any way affects his 
right as a créditer to maintain this pétition. Nor lias there 
been any delay, lâches, or acquiescence on the part of tbe 
creditors which Larned can avail himself of to defeat the 
pétition. So far as appears, Larned bas not altered bis sit- 
uation in reliance on tbe action of tbe court in any respect, 
and if be bad I do not pereeive tbat be can make tbat an 
objection, as be was a party to tbe misrepresentation by 
■wbicb tbe order was obtained. 

Tbe creditors are not limited to proceedings against tbe 
assignée in sueb a case; nor will tbe court remit tbem to a 
doubtful remedy by litigation against bim, wbere it can in the 
bankruptcy proceeding itself, without préjudice to tbe rigbts 
of any party, set right tbe wrong be bas donc. Tbe court 
■will protect bim against bis own mistakes, wbicb are injuri- 
ous to tbe estate, where it can do so without injury to other 
persons. If tbe creditor Larned bas any interest in or right 
to hold thèse policies, be will be at liberty to proceed in tbe 
mode prescribed by the statute to enforce his rigbts, but be 
cannot sustain tbose rigbts by an order improperly obtained. 
Whatever rigbts be bas will not be prejudiced by tbe vacating 
of tbis order. 

Order vacated, ùpon surrender by tbe assignée of the 
release executed by tbe creditor. 



In THE Matteb op Jewett, Bankrupt. 
(District Court, W. D. Wisconsin. July 22, 1880. ) 

BANKBUPTCr — VoLDNTART CoNVETANCKS — Fraud. — Conveyances 
made by a bankrupt to his sons, more than eight months prior to the 
flling of his pétition, sustained, under the circumstances of this case, 
although the creditors were probahly not barred by the lapse of time, 
and the transaction, without the testimony of the banlcrupt, might 
hâve been tal^en as an attempt to hinder and delay creditoils. 
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3. Samk — Propek Books op Account — Burdeit ov Proof.— în thîs 
case the burden of showingto the court that the bankrupt's books of 
account were not properly kept lay upon the creditors, wlio alleged it 
In their spécifications, when it appeared that full sets of books 
were kept by regular book-keepers, hired and kept for that purpose ; 
that suoh books were ail regularly turned over by the bankrupt, wlth 
the other property, to the assignée in bankruptcy, and kept byhim 
in his office, ail during the pendency of the bankruptcy proceedïngs, 
subject to examinatlon and inspection by the creditors ; and that 
when the proceedings in bankruptcy were closed, and the propertyall 
sold to one purchaser, under an order of the court, the aaid books 
were turned over to suoh purchaser, together with the other prop- 
erty. 

'î. Samb — Samb — Omission op Entries. — The omission of the bankrupt 
to enter upon the books of the firra certain accommodation notes, 
given as an individual partner, would not, under the circumstances 
of this case, defeat his right to a discharge. 

t. Hame — Same — Samb. — The receipt by the bankrupt ot money f rom an 
agent of the firm, and expended by himself personally in the business, 
and not entered upon the regular account books kept by the book- 
keeper, but entered on a separate book kept by the bankrupt, would 
not, under the circumstances of this case, defeat his right to a dis- 
charge. 

In Bankruptcy. Décision of the court on the trial of the 
spécifications. 

Vilas é Bryant, for bankrupt. 

J. G, Sloan, Baker dt Spooner and Judge Young, for oppos- 
ing creditors. 

BuNN, D. J. So far as the allégations go, showing that the 
bankrupt made fraudulent préférences in paying some of his 
creditors in full before proceedings in bankruptcy were begun, 
î think the opposing creditors are barred on the question of 
time, the allégations and proofs showing that the préférences 
were made eight months previous to the filing of the pétition. 

As regards the conveyances made to his sons in the fall of 
1875, allowing that the creditors are not barred on the mat- 
ter of time — and I am inclined to think they are not, though 
the acts complained of were committed eight months or more 
before the filing of the pétition — still, I am not at ail satisfied 
they were made in contemplation of bankruptcy, or to pre- 
vent his property coming into the hands of the assignée, or 
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being distributed in satisfaction of his debts. There is no 
testimony on the question of the intent, except that of the 
bankrupt, and what may be gathered from the nature of the 
acts themselves. Jewett swears it was not done with any 
such intent ; that he did not contemplate bankruptcy at that 
time ; that he had property enough to pay the debts of the 
finn more than twice over, and that he made thèse convey- 
ances of his interest in the land and the property for the pur- 
pose of making a new business finn, and going on and paying 
the debts of the partnership of S. A. Jewett & Co., and that 
it never entered his mind of hindering or delaying his ored- 
itors, or preventing the property being distributed in satisfac- 
tion of his debts; that one leading notion was to put things 
in shape, that the creditors of his own firm should be paid, 
and not those of his brothers, whose firms had failed in the 
east; that it was ail done with the knowledge of his princi- 
pal creditors, at Hudson and St. Paul, who constituted the 
bulk of the creditors. 

Though it was rather a crude transaction, and on the face 
of it, without other explanation, naight be taken as an attempt 
to cover up, or to hinder and delay his creditors, still, tak- 
ing into account Jewett's testimony and ail the circumstances, 
I am satisfied the object and motive of the whole transaction 
was, as he says, to put things in shape, when the business 
should be carried on and the creditors of the firm get their 
pay, to the exclusion of the creditors of the eastern firms. 
And I scarcely think the creditors of S. A. Jewett & Co. can 
complain, whatever might be said as to the eastern creditors, 
who were the creditors of Jewett & Pitcher, and the other 
firms in Massachusetts and Maine, but not the creditors of 
S. A. Jewett & Co. The testimony shows it was the failure 
of thèse eastern firms that first embarrassed the transactions 
of the firm of S. A. Jewett & Co.; and the conduct of Jewett 
soon afterwards, in Consulting with his creditors and foUow- 
ing their advice, in the matter of beginning proceedings to 
wind up the partnership, tends to confirm the view that he 
was not trying to cover up his property or to keep it from tha 
payment of his debts. 
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On the other branch of the case, as to keepîng proper books: 
of account, I hâve had mach more difficulty. The case in 
this respect stands in a peculiar position. Though it appears 
that very extensive books were kept ail through the years of 
the life of the firm, the defendant's attorney stating that he 
shipped two dry goods boxes full away from the office of the 
assignée in bankruptey, to ■whom the bankrupts turned them 
over, to the purchaser of the partnership effects from the 
assignée, still, thèse books are not before the court, nor bas 
any witness been swom in regard to the sufficiency of thèse 
books, except S. A. Jewett, the bankrupt, who did not keep 
them, and says he knows but little about them. A good deal 
of discussion was had as to where the burden of proof lies in 
such a case, the attorney for the opposing creditors insisting 
that it is upon the bankrupt to show and satisfy the court 
that the books were properly kept. 

But, in the circumstances of this case, it appearing that 
full sets of books were kept by regular book-keepers, hired 
and kept for that purpose ; that they were ail regularly turned 
over by the bankrupts with the other property to the assignée 
in bankruptey, kept by him in his office ail during the pend- 
ency of the proceedings, subject to examination and in- 
spection by the creditors, and when the proceedings in bank- 
ruptey were closed, and the property ail sold to one purchaser, 
nnder the order of the court, the books were turned over to 
Buch purchaser with the other property, and taken away to 
différent parts of the country, I think the burden of showing 
to the court that the books were not properly kept lies with 
the creditors, who allège it in their spécifications. The bank- 
rupt was notiiied to produce the books on the trial of the spéci- 
fications, tiled by the creditors in opposition to his discharge. 
His answer, under oath, is that he is not able to do so ; that 
they are not his, nor under his coutrol, and that he bas neither 
time nor money to enable him to bring them before the court. 
I think it a good answer. And the truth is, that without 
the books there is not évidence enough before the court to 
détermine with any satisfaction whether the books were kept 
properly or not. The counsel for the creditors relies largtly 
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npon certain statements made by the bankrapt on hîs exam- 
ination, taken ex parte before the register; and there are 
some of thèse statements whieh, if taken alone, would tend to 
show that the entries were not ail properly made, nor kept as 
they should be. But, taking ail his testimony together, I am 
not by any means satisfied that a discharge should be with- 
held because the books were not properly kept. For instance, 
and as a fair sample of Mr. Jewett's testimony, he says, in 
one place: "I think a compétent person could hâve ascer- 
tained from the books of 1875 and 1876, and after I executed 
the notes spoken of, the finançial situation — the amount of my 
liabilities. It would hâve been from the books and papers 
that I had. I don't know whether such a person could hâve 
aacertained them from the books of account of S. A. Jewett & 
Co. ; from the books alone, ornot. They could hâve come very 
near it ; might not bave been able to get it exactly, perhaps. 
They might hâve overlooked something — the book-keeper, or 
the compétent person who might make the examination." 

Then the counsel asks this question : "I want to know if 
you swear hère that your books showed such a state of facts 
that any compétent person could hâve ascertained from thèse 
books the amount of the liabilities of the firm of S. A. Jewett 
& Co. in the fall of 1875, or in the month of January, 1876, 
after the exécution of the notes you hâve spoken of." The 
answer is: "I do not swear to any such statement as that. 
I don't know whether they could or not. The books did not 
show the exécution and delivery of the notes I sent east. 
They were liabilities in one sensé — ^you can call it accommo- 
dation paper. I did not say any compétent person could 
hâve ascertained the amount of liabilities from an examina- 
tion of the books alone. I spoke of the business hère— our 
business in Wisconsin. I did not include thèse notes sent 
down east — those accommodation notes. I did not include 
those in my remarks ; I excepted thpse. I don't know whether 
ail the other notes and drafts and bills, payable by the firm, 
were entered on some books of the firm or not. I think there 
were some on stubs that were probably not in the account- 
book. I do not think that the ledger would show everything 
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not at Jewett's roills. I think the ledger at Cedar Palis would 
show the notes. I think a compétent book-keeper could hava 
Bûade Tip a correct statement of our liabilities after an exàm- 
ination of the books and papers. I don't think the books 
were ail kept up perfectly. By papers, I mean statementa 
of indebtedness on file from parties I was dealing with. 
Theré was a marchandise account kept at Cedar Falls, I 
think; kept ail the time. There was no regular merchandise 
account kept at Jew'^'tt's mills. I kept an open account with 
every party with whom I dealt, but my books were not kept 
up complète with those parties. . I relied a good deal on the 
statements in their accounts. They used to send me, every 
month, their account, which I examined carefully. I refer 
to people of whom I bought goods," etc. In another place 
he says: "To hâve made up a proper statement, it would 
hâve been necessary to hâve examined other papers, bill-books, 
and stub books." 

I am not able to conceive, from statements like thèse, made 
by one who did not keep the books, and says he dues not 
know what they contain, in the absence of the books them- 
selves, and in the absence of the testimony of any one of the 
many book-keepers employed from time to time to keep tliem, 
that the books were not properly kept, within the meaniug uf 
the law. That they were not perfectly kept, may be iuferred 
from the testimony of Mr. Jewett ; that they were intended to 
be fairly and properly and honestly kept, I am equally con- 
vinced. But that the omissions of proper entries were so 
extensive as to materially injure or impair the efficacy and 
objeot for which they were kept, and so defeatthe bankrupt's 
right to a discharge, I am not able to find from the évidence 
Bubmitted. It is clear that the accommodation notes which 
S. A. Jewett individually executed and sent east for the ac- 
commodation of his brothers were not entered on the books 
of S. A. Jewett & Co. But I cannot see, although such a 
transaction might affect the business of the firm in the end, 
that thèse notes were the proper subject of entry on the 
books of the firm of S. A Jewett & Co. AU the account he 
could keep of them was a mémorandum to show the contin- 



GOODYEAR DENTAL VULCANITB CO. V. FOLSOM. 50Ô 

gent liability. I am not able to see how they could hâve 
been entered and carried through on the books of the firm. 

Again, it appears that the money he received from a cer- 
tain lumber agent of the firm, and expended hiinself person- 
ally in the business, did not go upon the regular account 
books kept by the book-keeper, but that he kept that account 
himself on a separate book. This was as a matter of con- 
venience, and I cannot say that it was not allowable. The 
firm was doing a large lumber and logging business in a new 
country. The small mercantile business was merely inci- 
dental, and it is not to be expected that the books of such a 
firm will be kept with the same systematic précision and uni- 
formity as the books of a banker or merchant in the city. 
The law wisely refrained from laying down any rigid rule on 
the subject, leaving each case to stand upon its own mérita 
and be judged by its own circumstances; and it is very évi- 
dent that what would be judged as proper and sufficient in 
one business and in one set of circumstances, might not in 
another. 

Upon the whole, I think the finding upon the spécifications 
ehould be for the bankrupt, and that he should be entitled to 
bis discharge. 

An order will be entered aeeordingly. 



GooDYEAE Dental Vuloanite Co. v. Folsom. 

Goodyear Dental Vuloanite Co. v. Sbveeancb. 

{Circuit Court, D. New Hampshire. July 23, 1880.) 

1. District Jttdge — Ciucuit Coukt — Injunction — Rev. Bt. } 719. — 
Section 719 of the Revised Statates provides that "an injunction shall 
not be issued by a district judge, as one of the judges of a circuit 
court, in any case where a party bas had a reasonable tlme to apply to 
the circuit court for the writ ; nor shall any injunction so issued by 
a district judge continue longer than to the circuit court next ensu- 
ing, unless so ordered by the circuit court." Hdd, that the circuit 
court could issue such writ, when held by the district judge, as fuUy 
and freely in ail respects as when held by the circuit justice or judge, 
or by two justices. 
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The petitioner in this case presented, by its solicitors, to 
the circuit judge, at Boston, the folio wing pétition : 

To the Hon. John Lowell, Circuit Judge of taid Court, at 

Boston : 

"Kespectfully représenta unto your honor the said Good- 
year Dental Vulcanite Company, that on the seventeenth day 
of July, 1880, your petitioner filed its bills of complaint in 
eaid court against the said défendants, charging them with 
infringement of certain letters patent of the United States, 
owned by your petitioner, and supported by due affidavits 
showing such infringement, and afterwards applied to the 
Hon. Daniel Clark, district judge of said district, then hold- 
ing said circuit court, for a summons to show cause why in- 
terlocutory injunctions restraining such infringements should 
not issue; that your petitioner is informed by the clerk of 
said court that the said judge entertains doubts of his author- 
ity under the law to issue said summonses or grant said in- 
junctions, unless application therefor is first made to your 
honor. 

"Wherefore, your petitioner prays that your honor will 
forthwith proceed to said district of New Hampshire, and 
then and there, as the circuit court of the United States for 
said district, hear and act upon your petitioner's said appli- 
cations, or that your honor will now so hear and act upon 
said applications, as to your honor may seem meet 
"By its solicitors, 

"Bbowne, Holmes & Beownb." 

Lowell, C. J. I hâve been applied to at Boston for an 
order preceding an injunction in thèse cases, which are pend- 
ing in New Hampshire, though the circuit court will be sit- 
ting there in a few days, on the ground that the district judge 
©f New Hampshire cannot issue the writ, sitting as the cir- 
cuit court, when a circuit judge can be found. This point of 
law I do not agrée to. Section 719 of the Eevised Statutes 
contains certain qualifications of the powers of district judges, 
which had become of little use long before the statutes were 
revised, and were supposed by many persons to hâve been 
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repeaied. That section authorizes writs of injunction to be 
granted by any justice of the suprême court, and by any 
judge of the circuit court, in cases where they might be granted 
by the courts themselves, respectively, with certain limita- 
tions as to the place where the justice of the suprême court 
shall hear the application. Then follows the part referred to 
by the petitioner : "And an injunction shall not be issued by 
a district judge, as one of the judges of a circuit court, in any 
case ■where a party has had a reasonable time to apply to the 
circuit court for the writ; nor shall any injunction, so issued 
by a district judge, continue longer than to the circuit court 
next ensuing, unless so ordered by the circuit court." 

At the présent time the district judge has fuU and unre- 
stricted power to hold the circuit court, (Eev. St. § 609,) and 
it is not easy to find a reason for restricting bis powers as a 
judge of the court in any particular. I am satisfied that thia 
section does not mean that the circuit court cannot issue the 
writ, when held by the district judge, as fully and freely in ail 
respects as when held by the circuit justice or judge, or by 
two justices. It refers to writs issued in vacation, and "the 
circuit court next ensuing" shows this quite distinctly. 

This part of section 719 is taken from the act of thirteenth 
February, 1807, (2 St. 418.) In 1842 a statute gave plenary 
power to the suprême court to make rules in equity, and by 
raie 55, which is still in force, that court reeognizes the equal 
power of both justices of the circuit court in this particular. 
Judge Conkling, in his Treatise, (3d Ed. p. 240, 5th Ed. p. 
219,) points out that the rule reeognizes this equality, and is 
of opinion that it repeals the statute. He has no doubt that 
under the power given the suprême court to make rules, by 
the act above cited, they might repeal such a statute. It is 
to be observed that the law of 1842 did not contain the lim- 
itation which we find in the Eevised Statu tes, § 917, that the 
rules are to be "not inconsistent with any law of the United 
States." StUl, it is probable that this was implied. Instead, 
.therefore, of saying that the suprême court repeaied the law, 
■we may say'that they construed it as not impairing the equal- 
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ity of the two judges when acting in the circuit court, but as 
applying merely to writs issued in vacation. 

It was originally the law that a quorum of the circuit court 
consisted of two judges. St. 1789, § 4; 1 St. 74. In 1793 
power was given to one justice of the suprême court to hold 
the circuit court when the district judge should be absent or 
interested, etc. 1 St. 333. In 1S02 any judge of the cir- 
cuit court, being the only one in attendance, was given power 
to hold the court. 2 St. 156. From this statute has grown 
up the practice, which had become entirely settled in 1842, 
and is now fuUy recognized by statute, (Eev. St. § 609,) that 
the district judge has as full power to hold the circuit court 
as is possessed by any other judge of that court. But in 
1807 the theory of congress probably was that the regular 
terms of the circuit court would be held by two justices, as, 
in practice, they were at that time, The meaning, then, of 
the statute was that a plaintif should not apply to the dis- 
trict judge, as such; that is, to a judge as distinguished from 
the court, if the court was sitting, or was about to sit, in term, 
so that he had opportunity to apply to what was supposed to 
be a full bench. Bule 56, in like manner, provides that the 
writ may be granted by the circuit court in term, or by either 
judge thereof in vacation, to last until the next term. 

It must be taken to be the law still, that the district judge 
not acting through the court, but signing the writ himself in 
vacation, should not do so when the circuit court is sitting, 
or can be applied to, and should limit its opération to the 
next ensuing term. But the district judge has full power to 
hold the circuit court for ail purposes, including this. Such 
is the plain meaning of section 609, and of rule 55, of the 
suprême court, and such has been the practice for 40 years. 
When, therefore, the circuit court is held by the district 
judge, there is an opportunity to apply to that court, and it 
has full power in the premises. The reports are full of such 
cases ; for instance, Howe v. Underwood, 1 Pisher, 160, in which 
case nothing in the record or the orders shows that Judge 
Sprague held the court, and the writ was in the usual form. 
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"While sittîng as circuit judge his [the district judge's] 
authcirity was co-extensive with that of any other judge sit- 
ting in the same court." Sawyer, J., 8 Sawy. 134, 140. The 
circuit court is the circuit court, and no law requires that thé 
record should show wha holds it, and our records, for a great 
many years, did not show it. A writ issued by that court is 
not issued by the district judge. Power is given by this same 
Bection 719 to the circuit judge to issue the writ, but it is 
much i;ûore doubtful whether he can issue it as judge, aoting 
at a distance from the elerk's office, when the circuit court is 
sitting, than it is whether the circuit court held by the dis- 
trict judge can do so. Eule 56 gives the power to a judge 
Oûly in vacation, and the power of the suprême court to limit 
and qualify the statute in that respect I do not doubt. It, in 
fact, puts ail the judges under similar restrictions to those 
which the statute imposes on the district judge. I hâve, 
therefore, no power to issue the writ hère, and there is no 
necessity for my going to New Hampshire, The plaintiffs 
may apply to the circuit court, presently, to be held by Judge 
Clark, at Portsmouth, for the order to show cause. 

Pétition denied. 



Campeell ». James and others. 
(Ovreuit Court, 3. B. Nei» York. , 1880.) 

L POSTMASTER — " OpPICEB OF THK REVENUE" — RbV. 8t. S 989. — A 

postmaster is not an "offlcer of the revenue" within the meanîng of 
section 989 of the Revised Statutes. 

Motion to grant a Certificate under section 989 of the 
Eevised Statutes. 

Stewart L. Woodford, District Attomey, and Samuel B. 
Clarke, Assistant District Attomey, for the motion. 

Marcus P. Norton, opposed. 

Blatchfobd, C. J. This is a suit in equity for theinfringe- 
ment of a patent. A final decree has been entered in it 

v.3,no.9— 33 
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adjudging that the plaintiff recover from the défendant James, 
personally, a Bum of money for such infringement, and 
awarding exécution against him personally therefor.* The 
infringement was committed by the use by the défendant 
James, in the post-office at the city of New York, while he was 
postmaster there, and in the business of such post-office, of an 
apparatus for stamping letters with a postmark and caneel- 
ling postage-stamps, in infringement of said patent. On 
behalf of the défendant James a motion is now made to thia 
court to grant a certificate under section 989 of the Eevised 
Statutes of the United States. That section is as foUows : 
"When a recovery is had in any suit or proceeding against 
a collector or other officer of the revenue for any act done 
by him, or for the recovery of any money exaoted by or paid 
to him, and by him paid into the treasury, in the perform^ 
ance of his officiai duty, and the court certifies that there was 
probable cause for the act done by the collector or other 
officer, or that he acted under the direction of the secretary 
of the treasury or other proper officer of the government, no 
exécution shail issue against such collector or other officer, 
but the amount so recovered shall, upon final judgment, be 
provided for and paid ont of the proper appropriation from 
the treasury." 

The first question which arises is whether the défendant 
James, as such postmaster, was such an officer of the revenue 
as is meant by the expression, "other officer of the revenue," 
in the section. The section is taken from section 12 of the 
act of March 3, 1863, (12 U. S. St. at Large, 741.) Such sec- 
tion 12 was in thèse words: "In ail suits or proceedings 
against coUectors or other officers of the revenue for any act 
done by tbem, or for the recovery of any money exacted by 
or paid to such officer and by him paid into the treasury of 
the United Btates, in the performance of his officiai duty, in 
which any district or other attorney shall be ordered to appear 
on behalf of such officer by the secretary or solicitor of the 
treasury or by any other proper officer of the government, such 
attorney shall be ailowed such compensation for his services 

*See Campbdl v. Jame», 1 Fbd. Rbt. 338. 
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therein as shall be cértîfied by the court in which suoh sait 
or proceeding shall be had to be reasonable and proper, aad 
approved by the secretary of the treasury; and yrhere a recov- 
ery shall be had in any such suit or proceedings, and the court 
shall certify that there was probable cause for the act done 
by the coUector or other officer, or that he acted under the 
directions of the secretary of the treasury or other proper oflScer 
of the govemment, no exécution shall issue against suoh 
coUector or other officer, but the amount se recovered shall, 
npon final judgment, be provided for and paid out of the 
proper appropriation from the treasury." So much of said 
section 12 as is not to be found in section 989 of the Eevised 
Statutes is found in sections 827 and 834. 

The above section 989 is found in title 13 of the Eevised 
Statutes, entitled "The Judiciary," and in chapter 15 thereof, 
entitled "Procédure." It is provided by section 5S76 of the 
Eevised Statutes that the 73 titles thereof embrace the stat- 
utes of the United States, gênerai and permanent in their na- 
ture, in force on the first day of December, 1873, as revised 
and Consolidated by commissioners appointed under the act 
of June 27, 1866, (14 U. S. St. at Large, 74.) Section 6600 
of the Eevised Statutes provides that "the arrangement and 
classification of the several sections of the Eevision hâve been 
made for the purpose of a more convenient and orderly ar- 
rangement of the same, and therefore no inferenee or pre- 
sumption of a législative construction is to be drawn by rea- 
son of the title under which any particular section isplaced.** 
The act of March 3, 1863, is- entitled "An act to prevent 
and punish frauds upon the revenue, to provide for the more 
epeedy and certain collection of olaims in favor of the United 
States, and for other purposes. " In section 2 are found the 
■words "frauds upon the revenue;" in sections 3, 4 and 6 the 
words "any officer of the revenue;" in section 5 the words 
"the revenue laws;" in section 7 the words "any fraud on the 
revenue;" in section 11 the words "the revenue laws;" and 
in sections 12 and 13 the words "coUeetors or other officers 
of the revenue." 
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It is cleat th'at the word "revenue," in ail thèse forms of 
expression, means only the revenue from customs. The act 
does not relate to revenue from aùy other source. So far as 
jt relates to revenue from any source it relates only to revenue 
from customs. The words ''officers of the revenue," in sec- 
tion 12, mean officers of the revenue from customs, The 
words "oÊ&cers of the revenue" in section 989 of the Revised 
Statutes, which is a mère revision or reprint of section 12 of 
the act of 1863, ean hâve no différent meaning from what 
it would hâve had if, there hàd been no revision or reprint. 
Under said section 12 the •vî^ords "other officers of the rev- 
enue" would never hâve been construed to mean a postmaster. 
Therefore, they cannot be so construed in section 989 of the 
Revised Statutes. The revision cannot change the meaning 
of the same words by displacing the enactment from the con- 
nection in -which congress originally placôd it. 

This is the view held by.the post-office department itself ; 
for, in the report of the postmaster gênerai to the président, 
of November 8, 1 879, référence is made to this suit, and to 
the décision on it, by the interlocutory decree, adverse to the 
défendant James, and it is stated that "there is no provision 
of fédéral law to seeure 'certiûcates of probable cause' to 
United States officiais, other than treasury officiais, in cases 
of adverse judgments for aetS'done in their officiai capacity." 

This is, unquestionably, a correct view. For what aota 
done in their officiai capacity "treasury officiais" may hâve 
oertificates granted to them,. under the statute, and whether 
such acts can ever include ;the act of infringing a patent, are 
questions not involved in this case. 

The motion is denied, on the ground above stated. 



BANfifeB V. BOSTWIOK. 'feÏ7 

Bankbb ». BosTwicK and another. 

(Cireuît Court, 8. D. New York. Juae 14, 1880.) - 

1. Patents Nos. 43,371 AND 42,351 — Improvbment in the Manupac,tdrh 
op Tin OASfa — The improvement in the manufacture of tiu cans for 
which letters patent No. 43,371, dated June 28, 1864, were issued to 
Banker & Carpenter, assignées of George W. Frince, -wm hot' de- 
scribed and shown in letters patent No. 42,351, dated April 19, 1864, 
issued to Edward Q. Oovell, Bor was such improvemeat known to or 
used by him. 

In Equity. 

Geo. Harding and John R. Bennett, for complaînànt; ' 

Causten Browne and Livingston Scott, for défendants. 

Wheelek, D. J. This suit is brought for relief against 
infringement of letters patent No. 43,371, dated June 28, 1864, 
issued to Banker & Carpenter, assignées of G-eorgé W. Prince, for 
an improvement in the manufacture of tin cans, and nowownôd 
by the plaintiff. The defences relied upon are that this improve- 
ment was known to and used by Edward Q. Covell, and was 
described and shown in letters patent No. 42,351, dated April 
19, 1864, and issued to him for an improvement in thé man- 
ufacture of tin cans before the invention of ï*rince. The 
plaintiff insista that the invention and patent of Covell are 
for a différent improvement from that of Prince ; and that, if 
' not. Prince invented it before Covell did. The cause has been 
heard upon thèse questions, on pleadings, proofs, and argu- 
ment of counsel. 

To understand thèse patents it is necessary to examine the 
drawings in connection with and as a part of the spécifica- 
tion, and to rely upon them alone, to some extent, to ascertj,in 
the exact form and position of some of the parts, Hogg v. 
Emerson, 11 How. 587. 

The improvements relate to the joints of flat-sided cans. 
Covell's invention was of a joint made by having onc edge of 
a plate for a side of a can turned inwardly, %ith référence to 
the can, with a bend at about a right angle, and then out- 
wardly with a circular bend, forming a shallow groove on tha 
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outside of this flange, for receiving a flange turned inwardly, 
•with a simple circular bend on the edge of the next plate, 
•which hooked into the gutter of the other flange, making a 
smooth rib over the joint on the inside of the can, and an 
accessible gutter between the bends for soldering the joint on 
the outside. 

Prince's was of a joint made by having the edge of a plate 
turned inwardly, and then reversed on itself, forming a double 
flange, with a narrow and deep groove between the sides, 
receiving a flange turned inwardly on the edge of the next 
pièce, at the proper angle, and fitting iato the groove so as to 
be clamped by its sides, forming a joint on the inside of the 
can, and an accessible gutter on the outside for the solder. 
The différences in the shape and depth of the grooves for 
receiving the flange of the next pièce make an important dif- 
erence in the hold they take of the flange, and in the solidity 
and strength of the joints, and in the joints as a whole. 
Prince's has strength from the strength of the métal without 
Bolder, and a convenient gutter for solder to make it tight 
and still stronger. Covell's had a convenient gutter for solder, 
but depended on the solder for its strength. The object of 
Covell appears to hâve been to provide a joint which could 
be easily soldered ; that of Prince to make a joint of increased 
strength, as well ; and both appear to bave succeeded. The 
joints are différent from each other, not merely in degree, but 
in kiud. Prince's can had the same joint to unité the head • 
and bottom to the sides, and Covell's a différent one for that 
purpose from those uniting the sides, and the infringing can 
has différent joints there ; but this is not material, for the in- 
vention and infringement could eonsist in joints of a particu- 
lar form for parts of cans, as well, pro tanto, as for the whole. 
Goodyear Co. v. Preterre, 15 Blatehf . 274. Thèse conclusions are 
in accordance with those of the patent-office, which had both 
applications, and that of one Merrifield before it at the same 
time, and declared an interférence between Prince and Mer- 
rifield, but not between either and Covell, and granted a 
patent to both Prince and Covell. 

Thèse considérations entitle the plaintiff to a decree sus- 
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taining bis patent, and render the détermination of the other 
questions, which is not without difficulty, although they hâve 
been presented witb great tboroughness and care in argu- 
ment, unnecessary. There is no question made about in- 
fringement, and there must be a decree for the plaintiff. 

Let a deeree be entered for an injunotion and an account, 
according to the prayer of the bill, with costs. 



Hayden V. Gbbat Palls Manopacturino Company. 

{OireuU Court, D. New Mtmpshire. , 1880.) 

1. Patent— Pkactice—Supbbme Cotjrt Eqtjallt Dividbd. 

In Equity. 

The défendants filed a demurrer, and, among other causes, 
alleged that the complaint was barred by the statute of lim- 
itations. The patent was dated December 1, 1857, and ex- 
tended seven years. In 1866 a partial account of damages 
was rendered to the complainant ; the question being whether 
the suit could be maintained after the expiration of the pat- 
ent. 

Geo. L. Boberts é Brothers, for complainant. 

Mr. Copeland, for défendant. 

LoWELL, G. J. This question has been once argued before 
the full bench, at Washington, when the court was equally 
divided in opinion, Under thèse circumstances the case is 
to be re-argued, and, pending its décision, the rule heretofore 
adopted in this circuit will be, until otherwise ordered by the 
suprême court, maintained, viz., to permit the bill to be 
brought. 

The demurrer was overruled. 
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Ebbrt and others v. The Schooner Eeuben Doud. 

(District Court, B. D. Winconain. July, 1880.) 

1. CoLusiON — Pleading— Affirmative Damages. — In a libel for col- 

lision the respondent cannot obtain a decree for damages in excess of 
those sustained by the libellant, unless he bas filed a cross libel. 

2. Samb — Samb — Recoupmbnï. — Where, however, such libel for collision 

bas been flled, and tbe answer allèges injuries sustained, with an 
appropriate prayer for relief, the respondent bas the right, without 
tbe filing of a cross-bill, to sbow damages by way of recoupment, in 
tbe réduction or extinguishment of the libellants' claim. 

George C. Markham, for libellants. 

D. S. Wegg, for respondent. 

Dybk, d. J. a libel was heretofore filed in thîs court by 
libellants, as the owners of the schooner Arab, to recover dam- 
ages svistained by that vessel in a collision with the schooner 
Eeuben Doud, which oecurred while the two vessels were 
lying at the port of Eaeine during a storm. The libel charged 
the whole fault upon the respondent vessel. An answer was 
interposed which controyerted the material allégations of the 
libel, and set out a state of facts showing that the collision 
was occasioned wholly by the fault of the Arab. There was 
also a gênerai allégation in the answer that the Doud was 
injured in the collision, but the manner in which she was 
injured, and the partioulars and extent of her injury, were not 
alleged. No cross libel was filed in behalf of the Doud. 

The case came to a hearing upon the proof s, and the court 
found both vessels in fault, ordered a division of the damages 
according to the practice in such cases, and the usual order 
of référence was made to a commissioner, who was directed 
to ascertain and report the damages. It was not specifically 
stated in that order that the damages sustained by each ves- 
sel should be ascertained, and because of the gênerai language 
of the order it has been a question with the commissioner 
and the parties litigant whether it was intended that proof 
should be taken showing the damage sustained by both ves- 
sels, or whether it should be limited to the damages sustained 
by the Arab. Testimony was taken by the commissioner on 
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the part of libellants, and thereupon respondents also intro- 
duced testimony, but under objection, to show the damages 
sustained by the Doud. The question now arises whether, 
either under the order of référence which wàs made, or under 
any proper modification of that order, proofs can be taken 
and should be considered showing the damages sustained by 
the Doud; and herein is involved the inquiry, whether, in a 
case of collision, a respondent, having only answered the libel, 
and not having filed a cross libel for the recovery of affirma- 
tive damages, should be permitted, by way of recoupment, to 
reduce or extinguish the claim of the libellants. It is insisted 
by counsel for respondent that this may properly be done, 
while it is very earnestly contended, in behalf of libellants, 
that sueh a proceeding or course of practice ought not to be 
entertained in a case of collision ; and it is further insisted 
that, if it is permissible, the practice of filing cross libôls, 
hitherto prevailing in such cases, may well be entirely dis- 
pensed with. The question has not heretofore arisen in this 
court, and appears to be oûe of considérable interest. 

It is well settled, in a séries of adjudicated cases, that in 
actions in rem or in personam, in admiralty, which are f ounded 
upon contract, the respondent may avoid an obligation which 
his contract, in terms, imposes upon him, by showing that 
the contract has not been duly performed by the other party 
thereto, who seeks to enf orce it ; and that, by way of recoup- 
ment, the damages which hâve been sustained by a respond- 
ent in such case may be applied in réduction of the damages , 
which the libellant would otherwise be entitled to recover. 

The case of Kennedy et al. v. Dodge et al. 1 Ben. 311, is, 
perhaps, a leading case upon the question as thus presented. 
It was there held that, in a suit for freight money, the dam- 
ages to the cargo could be recouped under an answer setting 
up the injury to the cargo as a defence, but that the fespond- 
ents could not hâve an affirmative decree in their favor if 
their damages exceeded the freight. Judge Shipman says t 
"That the damages suffered by the respondents can be re- 
couped from the freight money which the libellants would 
otherwise recover, appears to be settled by authority. By 
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way of recoupment, respondents oan, as the damages arise 
out of the same transaction, extinguish a portion or ail the 
claim of the libellants; but theycan go no further. The court 
cannot pronounce in their favor for any sum in which their 
damages may exceed the amount of the libellants' demand. " 
Id. 315. See, also, Thatcher v. McCullough, Olcott, 365; Snow 
et al. V. Carruth et al. 1 Sprague, 324; Bear se v. Ropes et al. 
Id. 331. 

It was conceded, upon the argument in the présent case, 
that such was the practice or rule in cases in admiralty aris- 
ing upon the contract; but it was denied that the same prin- 
ciple or rule of practice can or ought to be, in reason or upon 
authority, applied in cases of collision where the right of 
action springs from a tort. Counsel for respondents cited 
the case of Lucas v. Steamer Swann, 1 Newberry, 158, where 
Judge Leavitt had occasion to consider what course ought to 
be taken in a case of collision, in which he determined that 
there was what is known as inscrutable fault. So far as the 
report of the case shows, the respondents filed no cross libel; 
they simply answered the original libel, alleged no injury to 
their own boat, but charged the entire fault upon the steamer, 
in whose behalf the libel had been filed. Finding that it was 
a case of inscrutable fault, the court decided that the dam- 
ages should be divided. But it further appeared that the 
respondent vessel was not injured, or, at least, her injury 
was 80 slight that no claim was set up for rémunération. It 
was, therefore, a case where the entire damages were sus- 
tained.by the vessel in whose behalf the libel was filed, and 
so a decree dividing the damages simply operated to reduce 
libellant's claim . one-half . In the opinion of the court it is 
said: "It appears satisfactorily that the injury resulting 
from the collision fell almost exolusively on the Fern. The 
injury to the Swan is so slight, respondents hâve set up no 
claim to rémunération. The resuit, therefore, of the decree 
will be that one-half of the actual loss or injury suatained 
by the Fern must be paid by the respondents." From this 
statement of facts it is apparent that the case does not meet 
the question we hâve hère. 
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The case of The Dove, 91 U. S, 381, was cited by counsel on 
both aides as an authority sustaining their respective posi- 
tions ; but, upon examination, I do not think the case covers 
the point hère involved. That was a case of collision. The 
libel was filed in behalf of the schooner Dove against the prO- 
peller May Flower, in the district court for the eastern district 
of Michigan. It was held by that court that the propeller 
was wholly in fault, and therefore that the owners of the 
schooner were entitled to a full decree. A cross libel which 
had been filed in behalf of the propeller was dismissed, and 
an appeal was then taken to the circuit court, and that court 
afiSrmed the decree of the district court. The case was then 
appealed to the suprême court. In the circuit court the prop- 
osition was urged, in behalf of the Dove, that, inasmuch as no 
appeal had been taken from the decree of the district court 
dismissing the cross libel, the libellants in the cross suit were 
estopped to deny the charge in the answer to the cross libel 
that the collision was occasioned wholly by the fault of the 
propeller. In other words, the position was then taken by the 
libellants in the original libel that, as the respondents had 
submitted to the decree of the district court dismissing the 
cross libel, they were estopped to sày that the collision was 
not occasioned by the fault of the propeller. And the ques- 
tion that was really involved in the appeal to the suprême 
court was whether the submission to the dismissal of the 
cross libel in the district court, by the parties who had filed 
it, prevented them from making the same defence to the orig- 
inal libel that they would hâve had the right to make if no 
cross libel had ever been filed. That was thè principal ques- 
tion for judgment in the case, and was the question which was 
decided ; and it was held that the decree of the district court 
dismissing the cross libel for want of merit, from which no ap- 
peal was taken, determined the questions raised by such cross 
libel, but did not dispose of the issue of law and fact involved 
in the original suit. It is true that, in the opinion of the 
court, it is stated that, "for ail purposes of defence to the 
charges made by the libellant, his answer, if in due form, is 
sufficient ; but if he intends to claim a decree for the damages 
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Buffered by his own veasel, then he Bhould file a cross libel. 
Damages for injuries to his own vessel cannot be decreed to 
him under an answer to the original libel, as the answer does 
not constitute a proper basis for such a deeree in favor of the 
respondent ; consequently, whenever he desires to prefer such 
a claim, he should ûle an answer to the original libel, and in- 
stitute a cross-action to recover the damage for the injuries 
Bustained by his own vessel," Id. 384. Further the opinion 
proceeds : "Beyond doubt, the final deeree dismissing the libel 
in the cross suit détermines that the libellant in that suit is 
not entitled to recover aiSrmative damages for any injuries 
suffered by his vessel in the collision, but it does not dispose 
of the issues of law or f act involved in the original suit. " Id. 
384. 

, The expression "affirmative damages" is several times 
used in the opinion in considering what was the statm of 
respondent with référence tp the original action after the 
cross libel h^d been dismissed, but I understand the court, 
in incidentally discussing . tlie effect of filing a cross libel, to 
be speaking of a case where the party is seeking not simply 
to reduçe or extinguish the damages which the libellant would 
be otherwise jentitled to recover, but to recover affirmative 
damages; that is, damages which may be in excess of any 
amount which the libellant would be entitled to claim. As 
the court understood counsel upon the argument, no reason 
-was urged why, the prineiple of recoupment might not be 
recognized and applied in a case like the présent, except that 
such application was whoUy unsanctioned by authority. 
Herein I think counsel is mistaken. In my examination of 
the question I bave come upon some cases, not referred to 
by counsel, which very closely bear upon the identical ques- 
tion hère involved, and in the very aspect in which it is hère 
presented. 

In this connection the case of The Seringapatam, 3 Wm. 
Eob. 38, is worthy of attention. The facts of the case are 
stated by Dr. Lushington in the opinion of the court, and are 
as foUows : " The question in this case arises under some- 
what peeuliar circumstanees. Upon the first of May, 1846, 
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an action in tk«8um"of -£15,000 was entered ônbélialf of the 
o,wners of the Harriet against the Seringapatam, and upon 
the thirtieth of May a cross-aetion was brought ,by the own- 
ers of the Seringapatam in the sum of £550. An appearance 
was given in. the action against the Seringapatam on behalf of 
the owners of that veseel ; and the owners of the Harriet, being 
foreigners and résidents abroad, and no appearance being given 
on their behalf in the cross-action, a motion was made by the 
proctor for the Seringapatam praying the court to stay pro- 
ceedings until the owners of the Harriet should give bail to 
answer the action brought against them. The court, having 
directed the matter to stand oyer for considération, iînally 
rejected the application, but directed the owners of the Harriet 
to give security for the costs of the original action. In con- 
séquence of this décision the; owners of the Seringapata«m dis- 
continued their proceedings as plaintifEs, and the cause wa$ 
heardupon the original eomplaint of the owners of the Hàrçiel^ 
no admission being made on their partthat the proceediftgs 
in the first case shoijld goyeru oriniany manner affeat the 
subséquent action. iWhen^ the case was héard the trinity 
mastexs were of the opinion that both veasels were to blàrbe; 
in which case, if the two actions had béen going on accbrding 
to the ordinary usage and practice in thèse cases, thte: sentence 
of the, court WQuld hâve attached to both vesselsjiànd the 
court woul^d hâve decreed a joint référence ito: the registrar 
and merchants to ascertain the amount of the total damage, 
and would. hâve directed the said damage, together with the 
costs, to be equally divided between the respective ownersi 
The cross-action, however, as then statèd, having been aban- 
doned, the court made its decree pronouncing for a moiety of 
the damage donc to the Harriet; and this decree has been 
affirmed upon appeal to the judicial committee of the privy 
council. Under this state of circumstances I am now asked 
to refer to the registrar and merchants the amount of dam- 
age sustained by the Seringapatam, for the purpose of ascer- 
taining the whole amount of damage done to both vessels, and 
dividing the loss between them according to the usual prac- 
tice in questions of this description." 
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Dr. Lushington then prooeeded to notice certain objections 
■which were raised against the course of prooeeding sought to 
be pursued, one of which was that the court "was precluded 
by the sentence of the privy council from making any altéra- 
tion in the original deeree; and, secondly, that the cross - 
action had not been prosecuted, and that there was no agree- 
ment on the part of the owners of the Harriet that the two 
actions should dépend upon the décision which had been pro- 
nounced. Passing over what is said in relation to the first 
objection, the opinion proceeds: "The second objection that 
bas been raised présents, I must confess, a much greater dif- 
ficulty, and I do not exactly see how I can deal with the sec- 
ond suit," (by which is meant the cross-action which had been 
instituted in behalf of the Seringapatam,) "which has been 
abandoned as an existing suit, and say to the owners of the 
Seringapatam, 'you shall hâve the benefit of a deoree,' which, 
in point of fact, has never been pronounced in their favor. The 
diflBiculty, it is true, is created by the peculiar circumstances 
of the case itself, and if I could hâve foreseen the resuit 
of the proceedings before the trinity masters, I would cer- 
tainly hâve made some arrangements at the time to meet 
the circumstances of the case, for I never will be in- 
duced, unless compelled by law, to further the commission 
of an injustice towards either party upon a mère matter of 
form. Taking ail the circumstances of the case into my con- 
sidération, the course which I shall adopt is this : I shall not 
départ from my original deeree, but shall confine the refer, 
ence to the registrar and merchants to the amount of the 
compensation to which the owners of the Harriet are entitled. 
At the same time, I shall not permit the fuU amount of that 
compensation to be paid to them, unless they submit to the 
déduction of a moiety of the damages sustained by the own- 
ers of the Seringapatam." 

It thus appears that, although, in view of the peculiar atti- 
tude of the case, Dr. Lushington refused to change the form 
of the original référence, or to départ from the original de- 
eree, he nevertheless required the owner of the Harriet to 
submit to the déduction of a moiety of the damages sustained 
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"by the ownersof the other fessel; and this, too, iu a c^se 
■where the cross-action had beeu abandoned, so that the case, 
at the time this final order was made, stood upon the plead- 
ings as they were originally formed. 

I refer next to the case of The Sapphire, 18 "Wall. 51. This 
was a case where the emperor of France filed a libel in the 
district court of California against the ship Sapphire, alleg- 
ing that a collision had occurred between that vessel and the 
Enryale, a vessel belonging to the French govemment, by 
which the latter was damaged. The libel charged the whole 
fault upon the respondent vessel. The owners of the Sap- 
phire, in their answer, charged the fault upon the Euryale. 
No cross libel was filed. The answer, though denying any 
fault on the part of the Sapphire, and alleging that whatever 
damage was done was due whoUyto the fault and négligence 
of the libellant's vessel, made no averment that any injury 
had been sustained by the Sapphire. ThuB the case upon 
the pleadings was like that at bar. The case proceeded to a 
hearing, and there was an interlocutory decree in favor of 
libellant, a référence to a commissioner to ascertain and 
compute the damages, and a final decree in favor of libellant 
for $15,000. That decree was affirmed in the circuit ppurt, 
and the case was then appealed to the suprême court. That 
court held both vessels in fault, and that the damages ought, 
therefore, to be equally divided^ and sent down a mandate 
direeting that a decree should be entered in the circuit court 
in conformity with such opinion. When the case reaohed 
the circuit court its previous decree was reversed, and it was 
decreed that the libellant recover against the Sapphire and 
her claimants the sum of $7,500, the same being one-half of 
the damages decreed in favor of the libellant and againstithe 
claimants. From that decree the owners of the Sapphire 
again appealed to the suprême court, alleging error in the 
proceedings of the circuit couàrt, for the reason that the dam- 
ages sustained by respondent were not taken into consider-r 
ation. Upon that appeal Justice Strong, expressing the 
opinion of the court, says : 

"The question now presented îs whether the new deoroe 
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wbîch the circuit court bas made conforma to our mandate. 
Our mandate was not an order to take further proceedings in 
the case in conformity with the opinion of this court, * * 
* * or to adjust the loss upon the principles stated in our 
opinion ; * * * * but it was specially to enter a decree 
in conformity with the opinion of this court. Of what dam- 
ages did we order an equal division? There were no others 
asBsrted or claimed than those sustained hy the libellant. We 
do not say that a cross libel is always neoessary, in a case of 
collision, in order to enable claimants of an offending vessel 
to set off or recoup the damages sustained by suoh vessel if 
both be found in fault. It may, bowever, well be questioned 
whether it ought not to appear in the answer that there were 
such damages. * * » * Without deciding that the 
claimants of the Sapphire were not at liberty to show that 
their ship was damaged by the collision, and to set off those 
damages against the damages of the libellant, it must still, 
we think, be held they bave waived any such claim. If our 
mandate was not a direction to enter a decree for one-half the 
damages of the libellant; if its meaning was that a decree 
should be made dividing the aggregate of loss sustained by 
both vessels, which may be conceded, — it was the duty of the 
respondents to assert and to show that the Sapphire had been 
injured. This they made no attempt to do. When the cause 
went down, they neither asked to amend their pleadings, nor to 
offer further proofs, nor to bave a new référence to a commis- 
sioner. So far as the record shows they set up no claim 
even then, or at any time before the final decree, that there 
were any other damages than those which the libellant had 
sustained," Id. 55-56. 

The last decree of the circuit court was afBrmed, and, as 
is évident, upon the ground that the claimants had not, after 
the return of the case to the circuit court subséquent to the 
first appeal, asserted or set up in proper form this claim for 
damages, and by omission so to dé had waived such claim. 

In this connection I refer to the case of The Pennsylvania, 
12 Blatchf. 67. In this case the circuit court, affirming the 
décision of the district court, deereed in favor of libellants. 
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Thé suprême court, on appeal, (19 Wall. 125,) held that both 
vessels "were guilty of fault which contributed to the collision. 
The claimants, not having alleged in their answer that they 
had sustained any damage by reason of the collision, on prés- 
entation of the mandate of the suprême court moved for 
leave to amend their answer in that particular. Judge 
Woodruff, in bis opinion, says: "Upon the décision made in 
this cause by the. suprême court it is altogether just that the 
damages sustained by the Pennsylvania should be brought 
into the apportionment which, by the rules of admiralty, fol- 
lows when both vessels are guilty of fault which contributes 
to the disaster. I regard the opinion of the suprême court in 
the case of The Sapphire, 18 Wall. 51, as a plain récognition 
of the competency of this court to allow the owners of the 
Pennsylvania to bring their damages to the attention of the 
court, in this stage of the proceedings, with a view to includ- 
ing them in such apportionment. It is just that it should be 
80. The mandate directs proceedings hère in conformity to 
the opinion. The opinion finds facts upon which the dam- 
ages should be divided, [that is, that both vessels were in 
fault;] but the privilège now given should not disturb the 
proceedings in any other respect, nor work any disadvantage 
to the libellants beyond the ascertainment and ailowance of 
those damages in the apportionment. On those terms and 
conditions let the answer be amended by an averment that 
the Pennsylvania was injured by the collision mentioned in 
the libel ; and let an order of référence be entered to ascer- 
tain the amount of sueh damages. On the coming in and 
confirmation of the report, such damages will be brought into 
the apportionment with the damages already found to hâve 
been sustained by the libellants." Id. 68. This was a case 
like that of The Sapphire, in which no cross libel was filed. 

Independent of authority, I discover no good and sound rea- 
son supporting the view taken of the question hère involved 
by coxmsel for libellants. It is true that the présent case is 
one of collision. The right of action, therefore, springs from 
a tort ; but the claims of both parties also spring from one 
end the same transaction; and in considering the principle 

v.3,no.9— 34 
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upon which sucha proceeding mustrest, in an action broiight 
to reoover damages for breach of eontract, and which must 
also be applied to a case like the présent, if it can be made 
applicable at ail, the distinction sought to be drawn between 
the two classes of cases is too insnbstantial to be recognized. 
It is always the aim of a court of admiralty, as it is of a 
court of equity, so to deal with a controversy before it as to 
do justice between the parties to the extent that justice can 
be attained. Of course, there can be no dispute that, if the 
respondents were seeking to reeover damages in excess of 
those sustained by the libellants, no decree for such affirm- 
ative damages could be granted, except upon a cross libel ; 
but where ail that is desired is to partially reduce or wholly 
extinguish libellant's claim, and to go no further, I can see 
no good reason why that may not be done by way of recoup - 
ment, under the issues formed by libel and answer, and with- 
out the intervention of a cross libel; and I amof opinion, and 
upon the strength of the cases cited I shall hold, that, although 
no cross libel bas been filed in the case at bar, the respond- 
ents should bave the right, under suitable allégations in their 
answer, to show the damages, if any, sustained by the Doud 
in this collision, and by way of recoupment to apply such 
damages in réduction of libellant's claim. 

As is apparent from what is remarked by the suprême court 
in the case of The Sapphire, it is probably necessary that re- 
spondent's answer should allège the injuries which the Doud 
sustained, and that there should be an appropriate prayer for 
relief. The présent answer is def ective in that respect. I think 
it q^uite évident, from the opinion of the court in the case of The 
Sapphir e,tha,t even after that case went downfrom the suprême 
court it would not bave been too late for the respondents in that 
case to hâve asked the court below for leave to amend their 
answer, and for such an order of référence as would hâve per- 
mitted an ascertainment of the damages sustained by both 
vessels. In the case at bar there has been an interlocutory 
decrea adjudging both vessela in fault, and from the terms of 
the order of référence it may bave been supposed that only 
the damages sustained by the. Arab were to be taken into 
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considération. The case has not yet corne from tlie commis- 
sioner. The court has been given to understand that it i& 
ready to corne, provided the commissioner shall not be per- 
mitted to take into account, in his ascertainment of damages, 
the injuries sustained by the Doud. FoUowing the praetice 
pursued by Judge Woodruff, in the case of The Pennsylvania, 
supra, 1 am able to do what is conceived to be justice between 
the parties^that is, to allow the damages sustained by the 
Doud to be alleged in the answer, with an appropriate prayer 
that the same be applied in réduction or extinguishment of 
libellant's claim; that testimony be taken by both parties 
upon that branch of the case, and that the commissioner 
theL. make report as to the damages sustained by both vessels. 
This I shall permit to be done. 



Petbdb V. The Steam-Tug Coal Bluff No. 2. 

{District Court, W. D. Pennsylvania. June 18, 1880.) 

1. Vessbl — Part Owner — Wagbs— LiçN Cebditobs. — A part owner of a 

vessel condemned and sold in admiralty, who bas a claim against the 
Tessel for bie wages as engineer, Will not be pennitted to assert bis 
claim in opposition to creditors, wbo, by a state statute, bave liens 
against the vessel for debts for which sucb owner is personably liable 
jointly with the other ownera. 

2. FuND IN Rbgistry — Claimant. — Any person having an interest in a 

fund in the registry of a court of admiralty may apply by pétition to- 
hâve his daim satisfied out of the fund, although he may not be 
entitled to prosecute a suit in admiralty to enforce his claim. 

3. Maritime Lien — 8tatdtory Lien. — A party to a suit in admiralty, 

whose lien is not a maritime one, but exists by virtue of a state statute, 
cannot object to a claim made a lien by the samè statute, upon the 
ground that the latter groWs out of a contract which is not maritime. 

4. State Statute— Matbriai, Man— Lien.— Under the Pennsylvania 

statute of April 20, 1858, relating to vessels navigating the rivers^ 
AUegheny, Monongahela, and Ohio, a contracter ,who builds the hull 
of a steam-boat, and furnishea the materials therefor, has a lien. 

In Admiralty. 
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Argued ty J.R.Barton, Jacob Miller and A. M. Watson, 
representing various interests. 

AcHESoN, D. J. James Pétrie filed in this court his libel 
against the steam-tug Coal Bluff No. 2, a vessel belonging to 
the port of Pittsburgh, and engaged in navigating the rivers 
Allegheny, Mouongahela, and Ohio. Process having issued 
against the boat, she was seized, and was subsequently con- 
«lemned, and was sold by the marshal, who paid into the reg- 
istry of the court the proceeds of sale. 

AU claims for wages, (except that of John N. McCurdy,) 
and ail other maritime liens against the vessel, hâve been paid 
eut of the proceeds of the sale. There still remains in the 
registry of. the. court, for distribution, the sum of $3,127.82. 

The claimants upon this f und are — First, John N. McCurdy, 
who filed an intervening libel for his wages as engineer; and, 
second, domestic creditors of the boat, claiming liens under 
the Pennsylvania statute of April 20, 1858, (1 Purdon, 97,) 
which applies to "ail ships, steam-boats, or vessels navigating 
the rivers Allegheny, Mônongaîiela, and Ohio," rri'said state. 
This aot gives a lien "for ail debts contracted" by the owner 
or owners, master, etc., of any such ship, steam-boat, or ves- 
sel, "f Or or on account of Ivork and labor done, or materials 
îurnished, by boat builderp', engine builders, boiler ma^^ers, 
lumbermen, boat-store and provision fumishers, carpenters," 
etc., "in the building, repairing, fitting, furnishing, or equip- 
ping such ships, steam or other boat or vessels." 

1. John N. McCurdy was the engineer of the boat, and there 
was due him at the time of the seizure, on account of his 
wages, the sum of $1,700. But he was also one of the owners 
of the boat. Whether or not he could ma^ntain a libel against 
his own boat for a debt due, in part at least, from himself 
to himself, or, as between himself and co-owners, might claim 
a lien against the vessel or her proceeds, are questions which 
it is not necessary to consider; for the fund for distribu- 
tion is insuffieiént to pay the creditors of the boat whose 
claims were liens by virtue of the Pennsylvania statute. Now, 
for the payment of thèse claims, McCurdy himself is person- 
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ally liable, jointly with the other ownerg. Gaa he then Buc- 
cessfully contest the right of his own oreditors to Ihis fund? 
Are they to be deprived by him of the security wliich thp 
Btatute gives them? To ask thèse questions is to answer 
them negatively. A court of admiralty, while not a court of 
gênerai equity, yet acts upon équitable principles ; and surely 
it would be against ail equity to divert from the oreditors 
this fund and place it into the hands of the debtor, who pos- 
sibly may be insplvent. The commissioner, whose report is 
now before the court upon exceptions, was quite right in dis- 
allowing this claim. 

2. The creditors of the boat claiming the fund are of two 
classes, viz. : First, those whose claims are for work done and 
materials fumished in the building of the Coal Bluff No. 2; and 
second, those whose claims are for supplies furnished the boat, 
or for repairs made to her. In the case of the former class of 
creditors, the commissioner made a distinction between claims 
for materials furnished for the huU of the boat and work 
thereon done before it was launched, and for materials fur- 
nished and work done after the huU was afloat. The latter he 
allowed, but the former he disallowed upon the ground that the 
contracta therefor were made and perf ormed on land. I cannot 
recognize this distinction as existing in the statute, or as hav- 
ing any foundation in reason. The fact is, even repairs are 
frequently made to a vessel when she is on land— hauled 
ashore for the purpose — of which we hâve an instance in the 
case of The Planter, 7 Peters, 324, where a libel in rem^ in 
admiralty, was sustained for repaire to the vessel at her home 
port, where the local law gave a lien. 

Originally, the claimants for materials furnished and work 
done in the building of the Coal Bluff No. 2 filed intervening 
libels against the boat ; and thus the case stood when it was 
before the commissioner. But since the coming in of his 
report thèse creditors, by leave of court, bave filed pétitions, 
under the forty-third admiralty rule, to be let in upon the 
proceeds of the vessel in the registry of the court, in accord- 
ance with the practice recognized in Schuchardt v. Babbidge, 
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19 Ho-vf. 239, and The Lottawanna, 21 Wall. 558, 582, — a prac- 
tice whioli permits any party having an interest in such fund 
to apply by pétition to hâve his claim satisfied out of the 
same, and this although the petitioner cannot prosecute a suit 
in admiralty. In view, then, of the changed condition of the 
case, it becomes unnecessary to consider the question raised 
in the commissioner's report, and by exceptions thereto, and 
discussed by counsel, whether state statutes may create liens 
for debts incurred in building, and furnishing materials for 
building, vessels, which will be enforceable in admiralty, as is 
affirmed by Mr. Conckling, (volume 1, page 104,) by Mr. 
Benedict, (section 270,) and by Mr. Desty in his late manual 
on Shipping and Admiralty, (section 90,) and as was ruled 
affirmatively by Judge Story, in Read v. New Brig, 1 Story, 
244, and by Judge Hopkinson in Davis v. New Brig, GUpin, 
473, 

None of thèse domestic creditors hâve maritime liens. It 
is only by virtue of the Pennsylvania statute that any of them 
hâve liens; and the statute makes no distinction between 
debts contracted in the building of a vessel, and debts for 
supplies or repairs to her. They are ail equally made liens. 
It is plain, therefore, that a party who must resort to this 
statute to maiutain a footing at ail in this court cannot suc- 
cessfuUy call in question the right of another claimant, and 
clearly conferred by the same statute. Whoever else may be 
heard to assert that a contraet for building a vessel is not a 
maritime contraet, or in the nature thereof, it is certain that 
he cannot, upon that ground, defeat the builder's lien given 
by the statute. But it has been further urged, against the 
claim of MeCaskey & Kerr, who built the huU of the Coal 
Bluff No. 2, and furnished the materials there/or, that they 
were contractors to build the hull, and, upon the authority of 
Walker v. Anslmtz, 6 Watts & Ser. 619, not entitled to a 
lien. But that case arose under the Pennsylvania act of 
1836, which is legs broad than the act of 1S58. The latter 
act was construed by the suprême court of the state in the 
case of The Dictator, 56 Pa. St. 290, in which it was held 
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that, under a contract to build the cabin or the huU of a 
Bteamboat, and furnish the materials, the oontractor bas a 
lien by the act of 1858. The written contract in that case 
and the one hère are substantially the same in ail essential 
particulars, except that the former related to the cabin of the 
boat, and the latter to the huU. I regard the case of The 
Dictator as authoritatively deciding that under such a con- 
tract as that of McCaskey & Kerr the contractors hâve a lien 
by the act of April 20, 1858. This is my own opinion upon 
the statute, independent of the above-quoted décision. 

The exceptions to the commissioner's report filed by Mc- 
Caskey & Kerr and William Miller must be sustained, and 
those filed by John N. McCurdy and J. & E. Ackley over- 
ruled. 

Let a decree be drawn in accordance with the viewa ex- 
pressed in this opinion. 



Malstkb and another v. Hdhphbbys and others. 

{Circuit Court, D. Maa-yland. July 16, 1880.) 

1. CoLiiiBioN— Launch— NEQLTaBNCB. — The launch of a ship is an extraor- 
dinary and unusual proceeding, and the builder is therefore required 
to take extraordinary care, and exercise the highest caution, to pre- 
vent damage to those who are navigating the harbor. 

Facts of collision between a schooner and a launched ship reviewed 
in this case, and the builder héld liable for négligence. 

In Admiralty. Appeal from district court. 

John H. Handy, for libellants. 

Savage é Semmes and A. Sterling, Jr., for respondents. 

The facts in this case are fuUy set out in the opinion of 
the district court, (filed October 22, 1879,) which is as follows : 

Morbis, D. J. This is a collision case of a peculiar char- 
acter. As to the facts, there is but little, if any, dispute. It 
appears that on the afternoon of the first day of Jùly, 1879, 
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the schooner Eidie, of about 55 tons, with a cargo of asaorted 
merchandise, started from the upper part of the harbor of Balti- 
more on her trip to Salisbury, on the eastern shore of Maryland, 
and, the wind being from the south-east, she was obliged to 
beat out ; that having got about the Locust Point coal wharves 
she went on her starboard tack in a north-easterly direction, 
heading for a point on the opposite shore somewhere between 
Abbott's rolling mills and the ship-yard of Malster & Reaney, 
the respondents. She had nearly run out that tack, being about 
200 yards from the shore, and was in the act of going about, 
being in stays, her sails not yet filled on her port tack, when 
she was run down and sunk by the huU of a vessel launched 
from the ship-yard of the respondents. The launch proved 
to be the huU of the propeller Arbutus, which the respond- 
ents had built for the United States government. There were 
on deck of the schooner, at the time, Captain Malone, the 
master; William H. Brewington, the mate ; JamesTurner, a 
deck hand, who was forward working the jib and acting as 
lookout; and two passengers, George Twigg and Henry Mes- 
sig. Thèse ail testify that no oné of them had any knowl- 
edge, until too late to be of any avail to them in preventing 
the disaster, that there was to be a launch, and that there 
was no signal or warning of any kind given that attracted 
their attention until too late. 

The first one of thèse who noticed the préparations and 
unusual collection of people about the ship-yard was the pas- 
senger George Twigg, who was standing forward with' the 
lookout, Turner, and who testifies that just before the col- 
lision, and just as the schooner was in the act of going 
about, his attention was attracted by hearing hallooing on 
the shore, and he said to Turner that he thought there was 
going to be a launch, and almost immediately afterwards the 
launch started and struck them within about half a minute. 
Turner testifies that he observed the hull just about the time 
that the passenger Twigg called his attention to it, which was 
just as the schooner was going about, and when, if they had 
thought it necessary, it would hâve been too late to put the 
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scllooner back on her course ; thàt he saw the people stand- 
ing about in the ship-yard, and a fiag on the huU, and some 
people aboard of her, but nothing to indicate tbat the launch 
was to take place immediately ; tbat it was not over half a 
minute from the time he saw her until the huU started oiï 
the ways. 

The other passenger, Henry Messig, a colored man, testi- 
fied that he was also standing forward, and had been looking 
at the huU in the ship-yard for some minutes before the 
collision, but called no one's attention to it ; that he did not 
see anything to indicate that the launch was to take place at 
that time until the sohooner was in stays and the launch had 
started ; that he was somewhat f amiliar with launches, hav- 
ing been several times présent at them. 

Captain Malone, who had the helm, testified that he had 
not heard that there was to be a launch, and knew nothing 
of it until he was in the aot of going about, when the mate 
spoke to him and said he thought there was to be a launch, 
but not Bpeaking as if it was to be immediately, or as a 
warning. 

The mate testified that he did not notice anything going 
on in the ship-yard until the captain had put the helm down 
to go about, and he crossed over to the port quarter, and that 
he then noticed it and mentioned it to the captain, but that 
he did not think, and had no reason to think, the launch was 
to be immediately ; that ail he saw was a flag on the hull, 
and the people collected there, and about the same time he 
heard three whistles, but did not know what they indieated ; 
that when he first observed the hull it was too late to hâve 
put the schooner back on her course. 

There were other eorroborating witnesses, but it is not neces- 
sary to notice their testimony, or to mention more in détail 
the facts testified to by the persons on the deck of the schooner, 
as the testimony of Mr. Malster himself, and the other wit- 
nesses for the respondents, give substantially the same aceount 
of the collision, and give more accurately the intervâls of 
of time between the e vents occurring just before the collision. 
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It appears, from the testimony of Mr. Malster and his wit- 
nesses, that it was generally understood about that part of 
the harbor of Baltimore, and had been noticed in the local 
items of the city newspapers, that he was to launch the gov- 
emment propeller Arbutus, a vessel of about 150 tons, from 
his ship-yard at Canton, at 4 o'clock on that afternoon; that 
he had a flag put upon the huU about 10 o'clock that morn- 
ing, which is generally known to indicate a launch, and that 
early in the afternoon he gave instructions to hâve ail the 
vessels anchored in dangerouB proximity to the line of th& 
launch notified to remove, which was done; that he had 
intended to launch at 4 o'clock, but waited until 5 for the 
tide ; that about 4 o'clock they began knocking away the prop» 
and bilge bloeks, and wedging up the hull, and at 5 o'clock 
were ail ready, and the vessel was only held back by two trip- 
pers, which are timbers so placed as to prevent the vessel 
moving until they are eut away; that, being ail ready and about 
to saw away the trippers, he looked out on the water, to be 
sure the course wasclear, and he then saw the schooner Eidie 
steering in a diagonal course across the line to be taken by 
the launch, and then very near to that line ; that he called to 
his men to wait, although the hull had already begun to creak 
and show signa of uneasiness, and it was always a risky thing 
to do, to hold back a launch when she was prepared to let 
go ; that they did wait until he saw the schooner cross the 
line and get to leeward, when, havingevery reasonin his own 
mind to suppose that she would continue her course and be 
getting further and further out of danger, he gave ordérs to 
eut away the trippers ; that the launch started very slowly at 
first, but when she got under way went very rapidly; that 
the schooner did not, as he had reasonably supposed she 
would, keep her course, but immediately after crossing the 
line of the launch went about and came on to it again and 
was run down, although she might hâve continued her tack 
in the same course safely some 200 yards further in towards 
the shore. 

He further testified that he had a steam-tug lying at the 
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vrbarf, near the stem of the launch, ready to go after the 
huU and bring her back to sbore as soon as she had lost 
the most of her momentum; and that the use of hawsers 
or ancbors to check the course of a launch was not by many 
ship-builders considered advisable, as many accidents occurred 
from the use of them, and that no hawser or line which it 
was practicable to use could bave checked the Arbutus before 
she reached the point where she struck the schooner. The 
captain of the tug, who was jne of the respondent's witnesses, 
testified that he was lying at the wharf at the steru of the 
launch, with the head of bis tug out towards the water, and 
that he gave three blasts of bis wbistle just as the launch 
started, and one of the hands on the tug testiâed that just 
before the launch Mr. Malster called to him to forward and 
bail that schooner and warn him off ; that the schooner was 
tben still on her starboard tack, heading for Tyler's wharf; 
that he did go forward on the tug, and hallooed, and contin- 
ued to halloo until the tug blew her steam-whistle, but he 
could not see that any one on the schooner noticed him ; that 
when he began to halloo the schooner had not reached the 
line of the launch, and when the launch struck the water the 
schooner had gone about and was in stays. 

It is clear from the testimony that the schooner went not 
more than her length across the line of the launch before she 
went about, and that she must bave started to go about just 
as the launch got started on the ways. It would, therefore, 
appear that Mr. Malster, seeing the schooner about to cross 
the line of the launch, and knowing that if she continued her 
course she would be clear of ail danger before the launch 
could reach her, (if the launch took the course he expected,) 
and feeling that every moment's détention of the launch was 
a great risk, and feeling confident, no doubt, that the schooner 
either knew of the launch or would hear the shouting he 
directed to be made from the tug, he took for granted that 
the schooner would continue her course, without waiting to 
see her get so far clear of the line as that she could not get 
back on it in time to be struck. In so doing, no doabt, Mr. 
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Malster acted as most sMp-builders would hâve acted under 
the same circumstances. 

There were many experienced men engaged in that re- 
sponsible business produced as witnesses to testify as to the 
usual précautions at launches, and the tendency of their 
several expériences and methods was to show that the launch- 
ing of a ship of any considérable size was ah eYcnt which 
usually excited considérable interest in the neighborhood of 
the ship-yard, and about the harbor; that there was usually 
a considérable crowd of persons on the neighboring shores 
and wharves, and out on the water in boatSj watching for it; 
that it usually became known by gênerai report and local 
itéras in the newspapers, and that the only spécial notice to 
the public that the ship-builder gave was to set up a flag on 
the huU during the day, and to see that vessels lying at 
anchor in the course of the launch were removed ; that vessela 
which might be passing at the time of the launch got notice 
and warning from the speotators who were waiting on the 
wharves or out in boats, and that any collision with a passing 
vessel was almost unheard of; that the moment of launching 
was a time of great anxiety and responsibility to the ship- 
builder and ail in bis employment, and usually absorbed alj 
their attention, and that they never knew of boats being 
stationed off in the water to give notice to passing vessels, or 
of any notice other than that mentioned ; that hawsers and 
anchors, when used, were rather for the purpose of preventing 
the hull from drifting too far away, and of furnishing the 
means of bringing her back to the shore, than of preventing 
her running into passing vessels. 

It would not appear, therefore, that Mr. Malster set 
about the launching of this vessel with, for a ship-builder, 
any unusual inattention to the risk to passing vessels; 
but the court is not satisfied that he took such précautions 
as the law should require a man to take before he does an 
act so fraught with danger to others as to launch a vessel 
several hundred yards out into a frequented harbor where 
ehips hâve a right to be sailing. There was, in reality, no 
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notice at ail given by him, which deserves in law to be so 
considered, 

The respondents rely as notice upon the fact that there 
was a flag up on the huU, which they claim ail sèa-faring 
people know indicates a launch. By their own showing thia 
flag was put up about 10 6'cloek in the morning, and the actual 
launching did nottake place untU 5 p. m. ; and it is claiming 
toc much toisay that the mare sticking up a flag is any suffi- 
cient notice to blockade the harbor of a great commercial port 
for a whole day for such a purpose. They rely also upon 
the fact that the préparations for launching involve pounding 
upon the sides of her hull to wedge her up, which makea a 
loud and peculiar noise, and which they say ought to attraot 
any passing vessel's attention, and should be a notice that a 
launch was about to take place. But they themselves say 
that this driving of wedges began fully an hour before the act- 
ual launching, and it probably was concluded before the 
schooner got into the position where her crew would hâve 
heard it, even if they had known its significance. 

They claim that, having before their ship-yard a large sheet 
of water, with a distance of pexhaps a thousand feet to Hen- 
derson's wharf, which is in a straight line opposite, they were 
not to be expeoted to take précautions which ship-yards in 
more contracted places require. But this very estent of clear 
space turned out to be an élément of danger, for the schooner 
having a perfect right to sail over any part of it, it was the 
most natural thing for her, as the wind then was, to make 
her long tack over into it ; and if it had been narrower there 
would bave been more chance that some spectator or boat- 
men near the launch, and who was doing nothing but watch- 
ing it, might bave warned them in time. As it was, those 
spectators who were nearest to the schooner, although at con- 
sidérable distance f rom her, and who, having had information 
that the launch was to be at 4 o'clock and were still watch- 
ing for it, state that, until they saw the hull moving, there 
was nothing which tothem, at the distance they were oflf, indi- 
cated that the moment for launching had corne. There was 
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no gun fired, no whistle blown, no shouting heard, until after 
the launch had started. It can hardly be seriously con- 
tended, therefore, that any suffioient notice was given. 

The càptain and crew of the sehooner state that they had 
no information or knowledge whatever with regard to any 
gênerai expectation that there would be a launch that after- 
noon, and that they saw nothing until too late to put them 
on tbeir guard, and the captain says he went about because 
he had run on that tack as far as he thought best to go, and 
that, although he could hâve gone further, he thought it more 
prudent in that part of the harbor not to do so. 

It is to be remembered that the respondent's ship-yard 
is not an isolated object on the shore, but it is surrounded 
by large manufacturing establishments, many of which are 
conspicuous objects, and, with the noise of their machinery, 
quite as likely to attract attention as a ship-yard. 

When it is considered how slight a précaution would hava 
entirely prevented ail risk of such a disaster as the one which 
bas given rise to this litigation, the neglect becomes more 
and more manifest. A simple tug-boat, the very one then 
lying idle at the ship-yard wharf, if stationed out in the 
stream just before the préparations for launching were com- 
pleted, could hâve given positive notice and warning to every 
passing vessel not to go into the danger. 

And no matter how many tugs it might require, or what 
other means might hâve to be adopted, it is clearly law and 
common justice that before a man can do so destructive and 
unlooked for an act as to launch a vessel out into a frequented 
fair-way, when confessedly he bas no control whatever over 
her after she once starts from the ways, and cannot tell with 
certainty at what moment she is going to start, or what de- 
fleotion from her expected course she may take, he is bound 
at bis péril to see that every person is warned who otherwise 
might innocently, and without gross carelessness^ suffer in- 
jury. 

The building of ships is an enterprise worthy every encour- 
agement; it calls into exercise the highest meehanical skilL 
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The successful launcbing of a ship is an event of gênerai in- 
terest and pleasure. The skilful ship-builder is among the 
most praiseworthy of citizens, directly contributing to national 
and local prosperity, importance, and supremacy; but none 
the less is he bound by the same rules of care and précaution 
which the gênerai interests of society has found it necessary 
to enforoe upon every one of its members. 

Coming to conclusionB indicated by this review of the facts 
of this case, I am obliged to pronounce in favor of the libel- 
lants, and shaU sign a decree sending the cause to a master 
to take au account of the damage sustained by them. 



The case having been carried to the circuit court on appeal, 
Bond, G. J., afifirmed the decree and filed (July 16, 1880,) 
the foUowing opinion : 

Bond, C. J. This cause having been argued by counsel, 
and Bubmitted upon an agreed statement of the évidence 
taken in the court below, and upon the facts stated in the 
opinion of the district court, the court finds the facts to be, 
that on the afternoon of the first day of July, 1879, the respond- 
ents were about to launch the huU of the propeller Arbutus, in 
the harbor of Baltimore ; that notice of the intended launch 
had been given in the newspapers by the local reporters, by 
which the public were informed that the Arbutus, a propeller 
of 150 tons burden, -would be launched from the ship-yard of 
the respondents at é o'clock upon the afternoon of that day. 
A fiag was put up to show the location of the ship-yard, and 
to indicate what -was about to be doiïe, and notice was given 
to ail vessels anchored in dangerous proximity to seek safer 
anehorage. A steam-tug was at the ship-yard for the purpose 
of towing the Arbutus back after her headway was gone. 

The launch did not take placer until 6 o'clock. At that 
time the schooner Eidie, of which the libellants were the 
owners, was beating out of the harbor, and just as she crossed 
the line of the launch went into stays. 
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The men of the ship-yard hallooed at her, and the steam-tug 
blew its whistle as a warning, but it was too late to prevent 
the collision. And the court finds the fact to be that there 
was not sufficient caution upon the part of respondents, and 
that the collision was occasioned by their négligence; that 
when a ship-builder is about to launch a vessel, and shoot 
her with the rapidity of a cannon bail across a crowded har- 
bor, as that is an extraordinary and unusual proceeding, he 
is required to take extraordinary care, and exercise the high- 
est caution, to prevent damage to those who are navigating 
that harbor. If the steam-tug, in this instance, had been 
steaming about to notify sailing vessels not to cross the prob- 
able line the Arbutus would take when she was launohed, 
there would hâve been no likelihood of a collision. 

The court finds that the law, as applicable to the facts 
proved, is that when a collision occurs solely by the fault of 
a party, he alone must bear the loss and be responsible for 
the damages which occur. A decree will be passed in ao- 
cordance herewith. 
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Van Allen v. Atchison, Colorado & Pacifio Eaileoad Co. 
{Circuit Court, D. Ztinsas. Auguat 31, 1880.) 

1. Removal— " BuiT * * Aeising Undeb THE Constitution OR La-ws 

OF THB United States"— Act op March 3, 1875, 4 2— Constitution, 
Akt. 3, § 2. — A case arises, " under the constitution or laws of the 
TJnited Statea," whenever, upon the whole record, thero is a contro- 
versy involving the construction of either- 

CoAena y. Virginia, 6 Wheat. 264, 

Mayor v. Cooper, 6 Wall. 247. 

Tennessee v. Davis, 100 U. 8. 275. 

2. Bame — Trial Term. — Where a state statu te did not flx the tîme withln 

whlch the pleadings should be flled, it was the duty of the state court, 
upon the application of the parties, to flx a time, and, having donc so, 
the cause was not triable until issue could be joincd in pursuance of 
the court's order. 

S. Bame — Bond — Surbties. — A fédéral court will not, upon motion to 
remand, enter upon inquiry as to the sufflciency of the sureties on a 
bond, conditioned as required by the removal act, and approved by the 
state court. 

McBride Bros., for plaintiff. 

W. T. S. May and D. Martin, for défendant. 

McChaey, C. J. Motion to remand to state court. Thîs 
îs a proceeding instituted under the statute of Kansas to 
condemn land for railroad purposes. Laws of Kansas, 1879, 
p. 230. 

The plaintiflf's land was taken for the right of way of the 
defendant's railroad, and his damages were assessed by the 
county commissioners in accordance with the statute. The 
plaintiff appealed to the district court, where, in accordanCe 
with the practice in such cases, he filed a pétition claiming 
a larger sum as damages than that allowed by the commis- 
sioners. 

The défendant, answering said pétition, set up as a de- 
fence that the plaintiff has no title to the locus in quo, and ia 
therefore entitled to no damages. 

The premises consist in part of a farm, and in part of 
town lots, in the town of Kernan. The answer avers that 
the farm is occupied by plaintiff under the homestead act of 

T.3,no.lO— 35 
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congress, and that such occupancy does not constitute own- 
ership. It is further alleged in the answer that the Kernan 
town lots are held by the plaintiff under the provisions of the 
town-site act of congreBs, and that he has never had posses- 
sion, and his claim under said act of congress is fraudulent 
and void. After the filing of this answer, upon motion of de- 
fendant the cause was removed to this court on the ground 
that the case is one arising under the said acts of congress. 

Plaintiff moves to remand, because — Fïrst, the case does 
ûot arise under the constitution of the United States, the 
laws > of congress, or a treaty of the United States ; second, 
the application was not filed in time; third, no sufficient 
bond is filed, as required by law. 

1. That the record présents for adjudication a fédéral ques- 
tion, to-wit, the construction of the homestead and town-site 
acts of congress is clear; but, inasmuch as the question of the 
construction of thèse acts is raised by the answer, the question 
présents itself whether the case is one arising under them. The 
removal act of 1875 (section 2, act of March 3) employs, in 
defining the causes that may be removed, substantially the 
same language used in the constitution to define the jurisdic- 
tion of the fédéral courts : 

"The judicial power shall extend to ail cases in law and in 
equity arising under this constitution, the laws of the United 
States, and the treaties made, or which shall be made, under 
their authority." Const. art. 3, § 2. 

"Any suit of a civil nature, at law or in equity, • ♦ * 
arising under the constitution or laws of the United States, 
or treaties made, or which shall be made under their author- 
ity, * * » * either party may remove, " etc. Section 
2, act of March 3, 1876. 

It is manifest that the words "arising under the constitution 
or laws of the United States" mean the same thing in the 
act of congress and in the constitutional provision. Thèse 
words hâve been frequently construed by the suprême court. 
Thus, in Cohens v. Virginia, 6 Wheat. 264, it is said : "A case 
in law or equity consists of the right of one party, as well as 
of the other, and may truly be said to arise under the consti- 
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tution, or a law of the United States, wherever its correct 
décision dépends on the construction of either." And "the 
rule applies with equal force where the plaintiff claims a 
right, and where the défendant claims protection by virtue of 
one or the other. " Id. 379. Mayor v. Cooper, 6 Wall. 247, 
253. In Tennessee v. Davis, 100 U. S. 257, thé suprême court 
say : "Cases arising under the laws of the United States are 
such as grow out of the législation of congress, whether they 
constitute the right, or privilège, or claim, or protection, or 
defence of the party, in whole or in part, by whom they are 
asserted." Id. 264. It seems to be settled by thèse décisions 
that a case arises under the constitution or laws of the United 
States whenever, upon the whole record, there is a controversy 
involving the construction of either. 

2. Was the application for removal made in time ? The 
statute requires that the removal shall be applied for before 
or at the term at which said cause could be first tried, and 
before the trial thereof. 18 St. 471. 

The question hère is whether, according to the practice in 
such cases under the law of Kansas, the case was triàble at 
the October term, 1879. The appeal bond was filed on the 
first day of that term, and the case was then dodceted for 
trial. At that time both parties applied for and obtained 
leave to file pleadings. If the effect of the order to file plead- 
ings was to make the May term, 1880, the trial term, then 
the application was in time. It is held by the suprême court 
of Kansas that it is the better practice, in cases of this char- 
acter, for the appellant to file a pétition on taking his appeal. 
E. R. Go. V. Orr, 8 Kan. 419. It was in accordance with 
this rule that the state court ordered that the plaintiff hâve 
leave to file his pétition on or before January 1, 1880, and 
that the défendant hâve leavô to file its answer or demurrer 
on or before March 1, 1880, and that plaintiff reply on or 
before April 1, 1880. See transcript. I am of the opinion 
that the effect of this order was to make the May term, 1880, 
the term at which the case could first be tried. The appeal 
was taken by filing an appeal bond, but it was necessary, 
before a trial could be had, that an issue be joined, and for 
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that purpose somethingin the nature of pleadings was neces- 
sary. Inasmuch as the statute did not fix the time within 
■which such pleadings should be filed, it was the duty of the 
court, upon the applica.tioii of the parties, to fix a time, and, 
having done so, the cause was not triable untxl issue could 
be joined in pursuanoe of the court's order.and that was after 
the October term, and Justin time for the May term. 

3.. There appears in the record a bond conditioned as 
required by the removal act, and approved by the state court. 
This court will not, upon a motion tp remand, enter upon 
any inquiry as to the sufSeienoy of the sureties on said bond. 
That was a question for the state court. 

The motion to remand is overruled. 



United States v. The Mississippi & Edm Eiveb Boou Co. 

and others. 

{Gireuit Gov/rt, D. Minnesota. , 1880.) 

1. Mississippi River— Logs — Injubies. — The use of the Mississippi river 

as a higUway to run logs down to marliet is a right common to ail, 
but there is no immunity to individuals for injuries committed while 
nsing such right. 

2. Bame — Fabls of 8t. Anthony — Public Impeovements, — An act 

authorizing the construction of an apron of planked timber over the 
crest of the falls of St. Anthony, in the Mississippi river, under the 
direction of the secretary of war, to protect the rock and prevent the 
washing away of the underlylng soft sand-stone, is within the consti- 
tutional jurisdiction of congress. 

8. Kavigablb River — Pdbuc Impbovbmbnts— Injuries — Injunction. 
Where a right common to ail is abused, or so used as to cause dam- 
age, the injured party must seek redress by an action at law; but where 
congress has assumed jurisdiction of a river in the interest of com- 
merce, the équitable arm of the court can furnish relief against any 
threatened injury to any improvements made under its authority. 

Application by plaintifi for preliminary injunction. 
William W. Billson, U. S. Dist. Att'y, for United States. 
William Lochren and James Smith, Jr,, for défendants. 
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Nelson, D. J. Suit is brought by the government àgainst 
tbe défendants to restrain and prohibit them from running 
or permitting any logs to be run over the falls of St. 
Anthony, or from setting adrift, from the boom of the défend- 
ant Company, any logs, which, if let loose and not guided into 
the channel provided by the government, would pass over said 
falls and seriously impair, if not destroy, the government 
structures erected at that point. A sluice-way through the 
public Works built at the falls of St. Anthony, on the Mis- 
sippi river, ample for the passage of logs through it to a point 
on the river below, is compléted according to the plan adoptée 
by the officers of the war department in charge thèréof. 

This sluice-way was neeessary to secure the safety of the 
government works erected to préserve the falls and f aeilitate 
the transportation of logs. An apron of planked timber had 
been oonstructed over the crest of the falls to protect the rock, 
and prevent the wasting away of the underlying soft saind- 
stone, when it was ascertained that the passage of logs down 
through the rapids and over the apron, foUowing the current 
of the stream, shattered, displaced, and permanently destroyed 
sections of the wood-work of which the apron is built. 

On March 3, 1879, congress, in the river and harbor bill, 
appropriated $10,000 to build a sluice-way through the works 
which secured the safe water carriage of logs to a point below 
the falls without injury to the works previously erected, 
There are no means provided by the government to direct 
loose logs floating down the river from above into the mouth 
of the sluice-way, and the natural current of the river would 
carry them through the rapids and over the apron. 

The défendant boom company is a corporation created by 
the act of the législature of the state of Minnesota, and bas 
constructed its booms above the head of Nicollet island, lying 
in the Mississippi river one-half mile or more above the gov- 
ernment sluice-way, and by its charter is authorized to col- 
lect and control, for the distance of 20 miles above the falls 
of St. Anthony, ail logs coming down the river, and to assort 
them, and, on request of the owners, turn them out of its 
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booms, but bas no control of the logs for tbe distance of one- 
eightb of a mile above the sluice-way. 

AU logs, or nearly so, turned out of the boom, uniess 
guided to the sluice-way, go over the apron, injuring it as 
stated. The proper officer of the government bas authorized 
this suit, at the request of the engineers in charge, and bas 
made the boom company, John S. Prince, and Horatio Houl. 
ton parties défendant. The last named are owners of logs 
in the boom, who, it is alleged in the Mil, bave requested the 
boom company to turn their logs loose, and take no steps to 
guide them to the sluice-way, but permit them to pass over 
the apron, to the serious injury of the work. A motion is 
made, on bill of complaint and affidavit, for an injunction. 
The boom company présents an answer admitting in part the 
allégations of the bill, but dénies that the passage of logs, in 
the présent stage of water, would injure the government 
Works, and charges that the sluice-way is not built through 
the Works, and is not suitable or sufficient for any practical 
use as at présent constructed. John S. Prince, one of tha 
défendants, also admit s most of thèse allégations by an 
affidavit read, and charges, inter alla, that the appropriations 
were made, used, and expended to préserve the water-power 
at the falls owned by private parties, and for their benefit ; 
and that the averments in the bill that the works constructed 
by the United States are for the improvement of the naviga- 
tion of the Mississippi river, or tend to protect or préserve 
the same, are untrue; and that the government works are 
an obstruction to the free navigation of the river. He also 
states that the sluice-way is inadéquate, and not sufficient for 
the purpose designed. 

Such are, in substance, the matters set up by the défendants 
in opposition to the relief asked for. 

The Mississippi river, for a long distance above tha falls 
of St. Anthony, is chiefly valuable as an outlet to market for 
logs and lumber. This branch of commerce bas been devel- 
oped and fostered by the state of Minnesota, and is a source 
of great wealth. The use of the river as a highway for such 
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purposes is a right couimon to ail, subject to be regulated and 
controlled_ by the fédéral government; or, in absence of any 
Buch régulation, by the states, where portions of the river lie 
whoUy within their boundaries. This common right, how- 
ever, to run legs down a river gives no immunity to individ- 
uals for injuries committed while using it. 

The government of the United States, in the interest of this 
commercial enterprise, inaugurated a System of public im- 
provements at the falls of St. Anthony, and annual appro- 
priations are made in the river and harbor bill by congress, 
and expended under the direction of the secretary of war. 
The mode of improvement is eonfided to the discrétion of that 
officer, and whatever system is adopted in furtherance of the 
object designated is done under the authority of congress. 
The plan suggested by the engineering officers in charge was 
regarded suitable for the préservation of the falls of St. 
Anthony, for which the appropriation was made, and to facil- 
itate thé passage of logs from above the falls to the river 
below. 

Thèse improvements were made to protect this branch of 
commerce, which, in the opinion of congress, required the prés- 
ervation of the falls, and whether the expenditure of money 
appropria ted is judicious, or whether the improvements hâve 
proved a benefit to private persons, is of no importance. 

The only questions involved in this litigation are — First, 
■were the structures lawfuUy erected ? The authority to make 
thèse improvements cannot be doubtful. The gênerai control, 
protection, and improvement of the navigable rivers of the 
United States, in the interest of commerce, are within the 
constitutional jurisdiction of congress. Second, are the im- 
provements threatened with injury or destruction ? It is sub- 
stantially conceded that the acts complained of, if continued, 
wiil break up and destroy the apron erected over the falls, 
and the danger apprehended is of a character which, to guard 
against,' would require the expenditure of a large sum of 
money. Such interférence with the control assumed by the 
fédéral government over this locality cannot be permitted, 
and the parties threatening the safety of the public structures 
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will be restrained, at least, until a final hearing, when ail 
the facts will be before the court, and the rights of ail parties 
be fully considered and adjusted. 

It is true that ordinarily, -where a right common to ail ia 
abused, or so used as to cause damage, the injured party 
must seek redress by an action at law; but where congresa 
has assumed jurisdiction of a river in the interest of com- 
merce, I think it not doubtful that the équitable arm of the 
court oan furnisb relief against any threatened injury to any 
improvements made under its authority. It would undoubtedly 
be proper, and perhaps advisable, for the government to ex- 
tend its improvements in aid of this branch of commerce, and 
adopt a more perfect system by erecting suitable structures to 
obviate ail difficulties in the way of a free and unrestricted 
water carriage of logs at this point ; but that a more compre- 
hensive system has not been adopted, is no answer to the 
claim that improvements already made should be protected. 

Unless the boom company, or the owners of logs,. provide 
means to prevent their passage over the apron when let loose, 
or guide them in the sluice-way, if they are designed to be 
transported below the falls, an injunetion will issue, and it ia 
Bo ordered. See Blackbird Marsh Co. 2 Pet. 245 ; Gilman v. 
Philadelphia, 3 Wall. 713; United States v. Dnhith, 1 Dillon 
469, and authorities; Pound v. Turck, 95 U. S. 459; Hecrman 
\. JBeef Slough Mamtf'g Co. 1 Fed. Eep. 145. 



Barnasd and others v. Habt and others. 

(Cireuit Court, D. Massachuseit». August 14, 1880.) 

WBrr OF Entrt — Mesne Profits. — Where judgment has been recov- 
ered under a writ of entry, the demandants are entitled to mesne prof- 
its from the date of the tcnant's entry, where it had been expressly 
stipulated that the transfer of the property should not préjudice or 
impair the right of the demandants in and to the title and possession 
of the property, and tlie tenants claimed title adrerse to the demanda 
«nts from the date of their entry. 
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John C. Gray, Jr., John C. Eopes and William Caleh Loring, 
for demandants. 

Thornton K. Lothrop and William S. Hall, for tenants. 

Nelson, D. J. This is a writ of entry by the assignées in 
bankruptcy of the Boston, Hartford & Erie Eailroad Com- 
pany, against the trustées, under a mortgage known as the 
Berdell mortgage, on the road of the company, to secure 
land not included in the mortgage. The tenants pleaded nul 
disseisin. Judgment bas been rendered for the demandants 
for the parcel of land in Boston known as French's wharf, 
describèd in the first count of the writ, and for the tenants 
on ail the other counts. The case was then referred toan 
assessor to détermine the mesne profits due to the demand- 
ants for the détention of French's wharf. The assessor bas 
made bis report, and bas found that the mesne profits from 
August 17, 1871, the time wben the tenants entered into pos- 
session, to March 15, 1873, the date of the writ, were $13,- 
413.50, and that the mesne profits since the date of the writ 
were $25,283.51. That the demandants are entitled to the 
latter sum is not denied. The only question now before the 
court is whether they are entitled to the former sum — that is, 
the mesne profits which accrued after the tenants' entry, and 
before the bringing of this action. 

On July 20, 1 870, a bill in equity was filed in the suprême 
judicial court of Massachusetts to foreclose the Berdell mort- 
gage; and on August 20, 1870, receivèrs were appointed in 
that suit, who took possession of ail the property of the com- 
pany, whether covered by the mortgage, or not including 
French's wharf. During the pendency of the foreclosure suit 
the railroad company, upon a pétition filed October 20, 1870, 
was adjudged bankrupt by the United States district court for 
this district. On May 7, 1871, the state court passed a de- 
cree that the mortgage should be foreclosed, and that the 
receivèrs should deliver into the possession and control of the 
tenants, as trustées under the mortgage, ail the property in 
their hands and possession, or under their management and 
control. On the seventeenth of August, 1871, the receivèrs 
delivered, and the tenants entered into possession, under the- 
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decree. The assessor reports that French's wharf adjoins 
the location of the railroad, and was occupied by the tenants 
from August 17, 1871, until after the date of the writ, as a 
part of their railroad terminus in Boston. The demandants 
■were not made parties to the foreclosure suit, but at the time 
of the transfer of the property from the receivers to the ten- 
ants the latter signed, under seal, and delivered to the de- 
mandants, paper "E," which is as follows: 

"Whereas, the undersigned hâve been appointed trustées of 
the Berdell mortgage of the Boston, Hartford & Erie Eailroad 
Company; and, whereas, certain persons bave been or may 
hereafter be appointed assignées in bankruptcy of said Com- 
pany ; and, whereas, it is deemed forthe interest of ail the cred- 
itors of said corporation that the property of said corporation 
heretofore placed in the hands of receivers appointed by the 
courts of Massachusetts, Counecticut, and Rhode Island should 
be transf erred to said trustées ; and, whereas, said assignées 
forbear to oppose said transfer of said entire property to said 
trustées, and in considération thereof, and for divers other 
good and valuable considérations, in thereto moving, we, the 
undersigned, in our said capacity, stipulate and agrée that 
the decrees in any of said courts, heretofore or hereafter 
made, transferring said property to us, as aforesaid, shall 
not préjudice or impair the right of said assignées in bank- 
ruptcy in and to the title or possession of any of said prop- 
erty. 

"Witness our hands and seals this twelfth day of August, A. 
D. 1871." 

The demandants accepted the paper, and forebore to make 
any opposition to the decrees, or to the transfer of the prop- 
erty to the tenants. The assessor reports as follows : "I find 
that the tenants claimed title from the date of the entry, 
August 17, 1871 ; that the demandants wished the tenants to 
take possession, and were understood by the tenants to assent 
to their doing so, subject to whatever was reserved by said 
argreement 'E;' and that the demandants assented to the 
terms of said agreement 'E.' I do not find one way or the 
other as to the existence of a license apart from the following 
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ruling ; but 1 rule, as a matter of law, that said agreement 'E * 
does impart an asseut of the demandants to the tenants 
taking possession of the premises, and that the agreement of 
the tenants that the ' decrees ' shall not préjudice the de- 
mandants' ' rights to the possession ' does not so far qualify 
the demandants' assent as to leave the tenants liable as tort- 
feasors. I therefore rule that the demandants cannot re- 
cover mesne profits prior to the date of the writ." To this 
ruling the demandants except. 

The argument of the tenants in support of this ruling is 
that, to entitle the demandants to recover mesne profits, the 
possession of the tenants must be shown to bave been a tor- 
tious possession; that agreement "E" imparts a license on the 
part of the demandants that the tenants might enter and 
occupy; that having entered and occupied by the license of 
the demandants their acts were not wrongful, and had not the 
éléments of tort; and that their plea of nul disseisin is conclu- 
sive as to their tortious possession at the date of the writ, but 
not before. The objection to this reasoning is twofold: 
First. The agreement provides in express terms that the trans- 
fer of the property to the tenants shall not préjudice ot impair 
the right of the demandants in and to the title and possession 
of the property. . This réservation must include what is inci- 
dent to the title and possession : the right to the use and prof- 
its of the premises. Second. The assessor finds that the ten- 
ants claimed title adverse to the demandants from the date of 
their entry. This finding excludes the idea that the tenants 
were in possession by license of the demandants, or in subor- 
dination to their title, and must be construed as a finding that 
the possession of the tenants from their first entry was ad- 
verse to the demandants, and was a disseisin. It thus ap- 
pears that the disseisin of the tenants continued from the 
time of their entry until after the date of the writ. This being 
so, the conclusion is that the demandants are entitlod to re- 
cover the mesne profits from the date of the tenants' entry. 

The judgmentof the court is: Demandants^ exceptions sus- 
tained, and the demandants to hâve jvdgment for mesne profits 
from Atigust 17, 1871, asfound by the assessor. ' 
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In re Hincklet, Eeceîver, etc. 
{Circuit Court, 8. D. Illinois. July 21, 1880.) 

1. EECEIVEK— COMPENSATIOlf — JURISDIOTION — KES AdJUDICATA — StATB 

AND Fedbbal Couets. — A. was appointée! a receiver of a ratlroad : 
flrst, under a suit instituted by the stockholders ; and, second, under 
a suit brouglit by the bond holders of a railroad Company in a state 
court. The bond holders' suit was subsequently removed to the féd- 
éral court, where certain questions connected with the compensation 
of the receiver were referred to a spécial master, who found a balance 
due from tlie receiver, which he was ordered to pay. Upon appeal 
this order was affli'med by the United States suprême court. There- 
upon the stockholders' suit, which had been stricken from thodocket 
of the state court, was re-instated, and the question of the compensa- 
tion of the receiver referred to a master by the state court, who found 
a large amount due to the receiver for compensation and necessary ex- 
penditures. The bond holders took no part, however, in thèse pro- 
ceedings in the state court. Hdd, under the circumstances of thia 
case, that, whcre the receiver had paid into the fédéral court the 
amount decreed as due from him in the bond holders' suit, he could 
not, upon pétition to the fédéral court, hâve such amount appropri- 
ated'in part payment of what had been found due to him in the stock- 
holders' suit by the state court. 

A. Biddle Rolerts, for bondbolders. 

Higgins, Furber é Cothsan, for Hinkley. 

Drtjmmond, C. J. The petitioner was appointed receiver 
of \he railroad, and took possession of it under the order of 
the circuit court of McLean county, in the case of Kelly, in 
December, 1873, in a suit brought by the stockholders of the 
railroad company. In June, 1875, certain bond holders of the 
railroad company filed a bill in the circuit court of McLean 
county, asking for a foreclosure of a trust deed which had 
been given to secure the bonds. This was a suit independent 
of the Kelly suit. At the same time, the trustées named in 
the said deed of trust became parties to the suit brought by 
the bond holders, and on August 11, 1875, the petitioner was 
directed to transfer, and did transfer, ail the property in his 
possession to the trustées. 

It would appear that, between the date of the bill filed by 
the bond holders and the time of this order for the transfer. 
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the receiversBîp had feeeù exténded over from the-éuît by the- 
stockholders to that of tlie bond holders, aûd'he beôame ^ereby 
receiver in bôth suits. On December 12, 1875, the bond hold- 
ers' suit was removed to thls court, leaving the Kelly Case in the 
circuit court of McLean county. After this had taken place, 
the circuit court of the United States referred to a spécial- 
master certain questions connected with the compensation' 
of the receiver, and the amount that was due from Mm ; and 
the master made a report to the court, finding a balance due' 
from the receiver, which he was ordered to pay. From this 
order Hinckley appealed to the suprême court of the United 
States, and that court affirmed the order of the circuit court. 
100 U. S. 153. 

In the meantime the case of Kelly in the state court had 
been striken from the dooket, but was re-instated after the 
affirmancé of the decree of this court by the suprême coutt 
of the United States. Of course, when the case of the bond 
holders was transferred from the state to the fédéral court, 
ail of the property of the railroad company was administered 
in and became subject to the order of the lattef court. 'After 
the case of Kelly had bèen re-instated in the circuit court of 
McLean county, the accounts of Hinckley, with the question' 
of the compensation to be allowed for his services, w'às referred ' 
to a spécial master, who repbrted to thè state court, iindiiig 
^24,535.80 due to the receiver fOr his services, ' and $1,000 
for money necessarily paid out by him in the business 
of the receivership, which report was afterwards con- 
firmed by the state court. Neither the bond holders, nor the 
trustées, nor any of their counsel took any part in thèse pro- 
ceedings in the Kelly, Case touching the compensation of the 
receiver, before the state court, or before the spécial master 
to whom the matter had been referred. 

It is upon this state of f acts that the petitioner now applies 
to this court, he having paid into court the amount decreed 
by this court as due from him; that this sum shall be appro- 
priated in part payment of what bas been found due to him 
by the state court, and the question is whether he is entitled 
to the order of this court for that purpose. I am clearly of 
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opinion that he is not. The parties in this court who had an 
interest in the property are not bound by the action of the 
state court in allowing this compensation to the receiver. In 
fact, the compensation which was due to the receiver for the 
services that he had performed came up as a question before 
the master appointed by this court, and the master made him 
a certain allowance for his services, which was sanctioned by 
this court in the order made, from which he took an appeal 
to the suprême court of the United States. He took posses- 
sion of the property in December, 1873, and turned it over 
to the trustées on August 12, 1875. 

The master of this court allowed him f 10,000 for his serv- 
ices as receiver, and after the property bas come intothis 
court, and after this court has passed upon the compensa- 
tion which should be allowed him, and that whole question 
has been determined, to allow him to go to the state court, 
re-instate the case of Kelly, and ask for and obtain the action 
of the state court as to his compensation, and then come into 
this court and request it to treat this as res adjudicata and 
binding in this court, under the circumstances, would cer- 
tainly be carrying the principle further than any précèdent 
that I ever heard of would sanction. The objeot has been so 
obviously for the purpose of obtaining money from this court 
which he has once reluctantly and under compulsion paid 
under its order, that I cannot do otherwise than dismiss the 
pétition. 



Ce ANE, Beebd & Beeed v. The Citt Ins. Co. 

(Circuit Court, 8. D. Ohio. , 1880.) 

1. FiEB Insurance — Contracts — Constritction. — Contracta of insur- 
ance are to be construed as other con tracts. , AU parts of tlie conlract 
are to be taken together; they are to be liberally construed, and such 
meaning to be given to them as will carry out and elïectuate to the 
fullest extent the intention of the parties, and no portion of it will 
recéive such a construction as will tend to defeat the obvious gênerai 
purpose of the parties entering into the contract. 
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2. Bame — Same — Samb. — A poHcy of insurance provided that thé same 

should be void " if the above-mentioned premises shall be occupied 
or used so as to increase the risk; * * « * or if the risk be in- 
creased by érection of or occupatioa of neighboring buildings; or if 
by any means whatever within the control of the assured, without 
the consent of the company indorsed hereon." Sdd, that the tenus 
" increase the risk," must be construed as meaning an essential in- 
crease of the risk. 

3. Samb — Samb — Same. — Sucb policyalso provided that "the in sured bas 

permission to make altérations and repairs incidental to the busi- 
ness." Held, that this clause must be understood as embracing such 
altérations in relation to the carrying on of the business of the in- 
Bured as would not essential.y and materially increase thellabillty of 
the property to be destroyed by fire. 

4. A.QENCY — Notice. — After such policy had been issued and delivered 

by the regular agent of the company, the company was not ctiargea- 
ble with knowledge subsequently acquired by the insurance agent 
•who placed the insurance in the company. 

Hoadly, Johnson & Colston, for plaintiffs. 

Moulton, Johnson de Levy, for défendant. 

Swing, D. J., (charging jury.) This action is brought by 
the plaintiffs to recover the sum of $794.40 upon a policy of 
insurance issued by défendant to the plaintiffs on the ninth 
day of November, A. D. 1879, insuring plaintiffs against loss 
by fire upon a two-story brick house used by them as a man- 
ufactory of packing boxes, burial cases, etc., in Cincinnati, 
Ohio. The plaintiffs aver substantially the payment of the 
premium, the issuing of the policy of insurance, and damage 
by fire to the property to the amount of $794.40 ; that due 
notice and proof of loss were made ; and that plaintiffs hâve 
kept and performed ail their conditions of sàid policy, and 
pray judgment for $794.40. 

The défendant answers, substantially, that after the mak- 
ing and delivery of the policy it became null and void, be- 
cause by the ternis of the policy it is provided that if the 
premises therein described shall be occupied or used so as to 
increase the risk, or if the risk be increased by any means 
whatever, within the control of the assured, without the con- 
sent of the company indorsed upon said policy, it should be 
void; that without the consent of the company so indorsed 
the plaintiff did increase the risk by the sinking of an artesian 
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well on said premises, in the sinking of which a vein of gas 
■was struck, which, coming in contact with a gas jet near by, 
caused an exploeion, and set fire to the building ; that in the 
sinking of said well plaintiffs were engaged in an unusual 
and extraordinary undertaking, not customary or necessary 
to the business they were carrying on, and materially in- 
creased the risk and hazard of fire, in violation of the policy, 
and by which the policy became void. By reason wbereof 
they deny liability upon said policy. 

The plaintiffs, by reply, deny generally the allégations of 
the answer, and allège that by the terms of the policy they 
had a right to make altérations and repairs incident to their 
business, which was that of manufacturera of undertakers' 
goods, heating apparatus, etc., and that the sinking of said 
artesian well was an altération incident to said business, 
within the meaning of said policy. And, further, that the 
agent of the insurance company had full knowledge that the 
plaintiffs were boring said well, and made no objections 
thereto ; and that the statement in the proof of loss that the 
well had reached 267 feet is not correct, but it should be 
230. 

Three issues are presented by thèse pleadingg. The first 
is raised by the answer of the défendant, and is substantially 
that the plaintiffs, without the consent of the défendant 
indorsed upon the policy, increased the risk by sinking an 
artesian well upon the premises insured, and that by the 
sinking of the well gas was struck, which, coming in contact 
with a gas jet, caused the burning of the building insured. 

The second is that the sinking of the well wasembracedin 
the clause of the policy permitting altérations incident to 
the business ; and the third is that the agent of the défendant 
had notice of the sinking of the well while the work was pro- 
gressing, and made no objection thereto. 

It may be said generally that contracta of insurance are to 
be construed as other contracts. And among the most im- 
portant rules for their construction is, that ail parts of the 
contract are to be taken together ; and they shall be liberally 
construed; and that such meaning shall be given to them 
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as will carrv out and effectuate to the fullest estent the inten- 
tion of the parties, and that no portion of it will receive sucb 
a construction as will tend to defeat the obvions gênerai pur- 
pose of the parties entering into the contract. Applying 
thèse gênerai principles to the construction of this contract 
generally, and to the particular clauses brought especially to 
our notice by the pleading, we may say the gênerai object 
and purpose of this contract was to secure the plaintiffs 
against loss by fire upon a certain-described property, then 
in use for particular purposes described in the policy, and 
that this insurance was effected by the insurance company 
upon said property upon the condition that the property and 
its use shouldnot be essentially and materially changed; and 
applying the rules to the particular clause pleaded by the 
défendant, the language of which is : "If the above-mentioned 
premises shall be occupied or used so as to increase the risk ; 
* * * or if the risk be increased by érection of or occupation 
of neighboring buildings ; or if by any means whatever within 
the control of the assured, without the consent of the company 
indorsed hereon." 

If we give this clause its literal and restricted meaning, 
any use whatever of the premises by the défendant, by which 
the liability to fire was increased to any extent, would avoid 
the policy; but this would not be in âccordance with the rulea 
of construction we hâve laid down, and it could not be said 
that such was the sensé in which the parties understood and 
used them at the time of the exécution ol the contract. We 
think, therefore, that the terms "increase the risk" must be 
construed as meaning an essential increase of the risk, and 
80 applying the same rules of construction to the clause of the 
policy relied upon by the plaintiffs, to-wit : "The insured bas 
permission to make altérations and repairs incidental to the 
business." If we give this clause its literal meaning it would 
be extended to embrace ail altérations which the parties might 
désire to make connected with the carrying on of the business, 
although it might increase, to an unlimited extent, the liabil- 
ity of the premises to be destroyed by fire ; but such a con- 
struction would not be in âccordance with the rules already 

v.S.no.lO— 86 
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alluded to, and certainly could not bave been tbe sensé in 
which the parties understood them at the time. I think, 
therefore, that this clause must be understood as embracing 
such altérations in relation to the carrying on the business of 
the plaintiffs as would not essentially and materially increase 
tbe liability of tbe property to be destroyed by fire. 

If the jury find from the évidence that the sinking of the 
well was without the consent of the company, and materially 
and essentially increased the liability of the property in- 
sured to be burned, the policy would be avoided, and the 
défendant will be entitled to your verdict. But if tbe sink- 
ing of tbe well did not materially and essentially increase 
tbe liability of the property to be burned, it would not avoid 
the policy, although its effect may bave been to render it in 
some degree more liable to be burned than it otherwise would 
bave been. 

If you find from the évidence that, in the business in which 
thèse premises were used, a well would be bénéficiai, and such 
well as the plaintifif's sunk had, prier to and at the date of the 
policy, been sunk and in common use by establishments of the 
gênerai character of the plaintiffs, and the sinking of such 
well did not essentially and materially increase the liability 
of the premises to be burned, the plaintiffs had the rigbt to 
sink the well, and the sinking thereof would not avoid the 
policy. 

Upon the question raised by the reply, that the agent of the 
company, having knowledge of the digging of the well, and, 
making no objections, the assaut of the company is to be pre- 
sumed, I may say to you that, although Mr. Young, an In- 
surance agent, placed the insurance in the defendant'a com- 
pany, and procured the regular agent of the company, Mr. 
Pollack, to issue the policy, after the issuing and delivery of 
the policy to the plaintiff, Mr. Young's relations to the com- 
pany ceased, and the company would not be chargeable with 
any knowledge of bis acq[uired after that time in regard to the 
sinking of said well. 
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United States v. Tatlob. 
{Oireuit Court, S. D. lUinoi». July 7, 1880.) 

1. lumcTMENT— Civil Rights— Act of March 1, 1875, (18 Br. at Labob, 
336.)— An indictment under the " Civil Kiglits Act " of March 1, 1875, 
(18 St. at Large, 336,) is insuiflcient, whicli does not allège thecitizen- 
Bhip ol the person injured by the violation of such statute. 

JaTnes A. Connelly, Dist. Att'y, for the United Statea. 

Benj. S. Edwards, for défendant. 

DstTMMOND, C. J. This -vras an indictment against the 
défendant under what is called the "Civil Eights Act" of 
March 1, 1875, (18 St. at Large, 336.) 

The facts alleged in the indiQtment are that the défendant 
was the captain of the-steam-boat James Fiske, Junior, plying 
on the Ohio river, between Paducah and Cairo, for the publie 
conveyance of passengers, and for f urnishîng meals at a pub- 
lie table in the cabin of the steam-boat to ail first-class pas- 
sengers ; and that, "while the beat was on a trip between thos© 
ports, and a certain person by the name of E. A. McArthur, 
being a colored person, was on board as a first-class pas- 
senger, he was denied by the défendant, on account of his 
color, a Beat at the table where the passengers took their 
meals. 

The indictment seems to be sufficient as to the allégations 
for the exclusion of the person of color from the table where 
other passengers had a right to sit and obtain their meals. 
It is put simply upon that ground, ("being a person of color,") 
and so far may, perhaps, be within the meaning of the civil 
rights statute. But the question is whether it is brought, by 
other necessary allégations, within the terms of the statute. 

It is to be observed that this, in some of its aspects, is a 
severe statute in exercising control over the business of men. 
It is true that it must be something connected with what is 
called a public business or a public right on the part of the 
person who is deprived of some privilège by another; but 
still — take the case of steam-boats — they are common carriers 
0^ passengers and freight, but to a considérable extent the 
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o-wners of steam-boats hâve control over the men on board as 
passengers, and therefore this statùte cornes in and deprives 
them of the ordinary control which, but for it, they would 
hâve the right to exercise. The suprême court of the United 
States, however, ha s gone so far upon this subject, we do not 
feel inclined to question, as it is not neoessary in this case, the 
validity of this act of congress, supported by the décisions in 
the Warehouse and other cases. 

The first section of this statute déclares that ail persons 
within the jurisdiction of the United States (it will be observed 
that the word "persons" is used) shall be entitled to the full 
and equal enjoyment of the accommodations, advantages, 
facilities and privilèges of any public conveyanee on land or 
•water, theaters, and other places of public amusement, sub- 
ject only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, 
regardiess of any previous COùdition of servitude. 

It will be observed that the statute drops the word "per- 
sons," which it bas used in the first part of the section, and 
employs the word "citizens." 

The second section déclares that a,nj person who shall vio- 
late the foregoing section by denying to any citizen, except 
for reasons by law applicable to citizens of every race and 
color, and regardiess of any previous condition of servitude, 
the full enjoyment of the accommodations, advantages, facili- 
ties, and privilèges in said section enumerated, shall forfeit 
and pay, etc., (declaring the penalty.) 

Now, it would seem there was a change of words for a rea- 
Bon, and therefore we think we must construe the second sec- 
tion, which imposes the penalty, so as to apply it to the déniai 
by any person of a right belonging to a citizen of the United 
States, and not to one who may be a foreigner and not natural- 
ized. It reads : "Any person who shall violate the foregoing 
section by denying to ' citizens,' except for reasons applicable 
to 'citizens' of every race and color, etc., this right." 

But there is no allégation, in this indictment, of the citi- 
zenship of the person who is deprived of this right, E. A. Mc- 
Arthur. It is said, in fact, though of course that is outside 
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of the indictment, that this person to whom the right is alleged 
to hâve been denied was not a citizen, or there was a ques- 
tion whether he was or was not a citizen of the United States. 
It willberecollectedthat the fourtèenth' amendment to the con- 
stitution déclares that ail persons. (using the word/)ersons) born 
or naturalized in the United States, and subject to the juris- 
diction thereof, are eitizens of the United States. So that, 
we think, as this is a pénal statute, operatihg upon the 
business of the country, and exercising a control over the 
management of business by steam-boatmen, theater men, and 
men who exercise any employment which is quasi public in 
its character, we ought to construe it strictiy, and we there- 
fore hold that, as there is no allégation as to thé citizenship 
of McArthur, the case does not come within the statute, and 
the indictment must be quashed. 

There is another question made, which it is not necessary 
for us to décide in this case, and that is whether or not this 
court has jurisdiction in such a case. In conséquence of the 
peculiar language of the first article of our state constitution, 
limiting the boundaries of the State of Illinois to the north- 
western shoré of the Ohio river, it is claimed, this being a 
steamboat between Paducah, a port in Kentucky, and Cairo, 
a port in Illinois, that it does not necessarily foUow the offence 
alleged wbuld be one committed within the jurisdiction of this 
district, because, if the limit of the district is the northwestern 
shore of the river Ohio, the steani-boat would not be within 
the jurisdiction of the court, although the indictment allèges 
the offence was committed within the jurisdiction. However, 
that is a question we do not feel inclined to décide in this 
case, as it is not necessary; but, for the reason given, the 
motion to quash the indictment will be eustained. 
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BuBDETT ». EsTKT and others. 
{Oireuit Court, D. Vermont. , 1880.) 

1. Patent — Profits. — The profita of a patented invention consist of the 

différence between cost and yield. 
Bubber Co. v. Ooodyear, 9 Wall. 788. 

2. Bame — Samb— Infringement. — ^The infringer of a patented invention 

is liable to account for profits, altliougli he might hâve employed some 
other contrivance to nearly or quite the same profit. 
Elizaheth v. The Pavement Go. 97 U. B. 126. 

S. Bamk — Same — Prodtjct. — Wliere the subject of the invention ia a prod- 
uct, the profits upon such product will be allowed. 

4. Same — Same. — Where no profits hâve accrued by the use of such prod- 

uct, no profits will be decreed upon account of such infringement. 

5. Same— Same— Damages — Rbv. St. S 4921. — In such case damages may 

be had under section 4921 of the Kevised Statutes, where sufilcient 
basis can be furnisbed upon whicb to flnd such damages. 

6. Aiîtbdated Patent — Profits— Act of March 2, 1861, j 16 — Aor of 

JULT 4, 1836, § 8.— The act of March 2, 1861, } 16, providing that ail 
patents should remain in force for the term of 17 years from the date 
of issue, is subject to the provisions of the act of July 4, 1836, providing 
that the applicant for a patent could bave it take date from the time of 
filing the spécification and drawings, but not more than six months 
prior to the actual issue ; therefore, where a patent was issued under 
the act of 1861, but antedated in accordance with the provisions of the 
act of 1836, an infringer of such patent is liable to account for ail prof- 
its actually received from tbe use of the invention after the time to 
which the patent was antedated. 

7. Infkdsgbmbnt — Mistakb. — An infringement willbe treatedas dellber- 

ate and intentional where the infringer knew of the patent inf ringed, 
but erroneously supposed that another patent owned by the infringer 
covered the right to use the invention. 

8. Same — Profits — Intbrbst. — Profits derived from the infringement of 

a patent bear intereat from the time they were wrongfully detained. 

In Equity. 

Charles B. Stoughton, Edward J. Phelps, J. M. Tyler, and 
Kittredge Harkins, for orator. 

Dickerson é Brennan and Charles N. Davenport, for défend- 
ants. 

Wheelee, D. j. This cause has now been heard upon the 
master's report, and exceptions thereto. The patent is for an 
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additional partial set of reeds, placed in the common double 
reed board of an organ, between the short reeds of the other 
two sets, inclined and extending downward to the same base, 
without separating the other sets any further apart thanthey 
■would be alone, and without lengthening the valve openings or 
increasiiQg the power necessary to operate the instrument, and 
is dated February 23, 1869; antedated August 24, 1868. 
The spécification described tuning this set on a key slightly 
différent from that of tbe other sets, whereby a wavy tone of 
music would be produced, and set forth independent dampers 
for each set, which were claimed in the patent, but to which 
it was found and held that the inventor was not entitled, 
and which he was required to disclaim bef ore having a decree ; 
which he did, and filed proof of in court, December 4, 1878, 
whereupon a decree was entered for, among other things, 
this accoûnting. 

The master reported that between August 24, 1868, the 
antedate of the patent, and February 23, 1869, the date of 
its actual issue, the défendants made and sold a considérable 
number of organs, and between February 23, 1869, and May 
1, 1874, a large number more, ail of which contained partial 
sets covered by the orator's patent, and on ail but a very few 
of which they received profits in additional price on account 
of the partial sets, stated separately for each space of time ; 
that the wave-tuning was an important factor in producing 
the additional profits for the partial setsj that horizontal 
partial sets placed on the upper surface of the reed board, 
instead of being inclined into it, not covered by any patent, 
and not then in use, Would hâve been practically as good as 
the inclined sets ; that the orator testified that he should judge 
that a firm of which he was a member would hâve sold at 
least 100 organs a month more than they did if they had 
controlled the patent, and that there was no other évidence 
as to damages, whereupon none were allowed; and that he 
allowed to the orator the whole profits stated, snbject in whole 
and in détail to the opinion of the court upon the questions 
presented. 

The principal questions raised upon the report and excep- 



568 FEDERAL EEPOETER. 

tions, and insisted upon in argument, are : ■whetlier tlie orator 
is entitled to recover for anything done or reoeived before the 
actual issue of the patent; whether, upon the facts stated, 
the orator is entitled to thèse profits at ail ; whether, if enti- 
tled to profits, he should not be allowed to recover as for 
profits on those infringing organs disposed of without profit 
on that aecount, at the same rate as on those for which profits 
were reoeived; whether, on the évidence, some damages, in 
addition to profits, should not hâve been found ; whether the 
orator is entitled to interest on the profits allowed, and, if so, 
from what time ; and whether he is entitled to any costs upon 
the accounting or in the suit. 

Although this patent was granted under the act of March 
2, 1861, which provided, in section 16, that ail patents should 
remain in force for the term of 17 years from the date of 
issue, it was subjeet to the provisions of section 8 of the act 
of July 4, 1836, (5 St. at Large, 117,) which were not super- 
seded by the act of 1861. DeFlorez y. Raynolds, 17 0. G. 503. 

By the provisions of that section the applicant for a patent 
could hâve it take date from the time of filing the spécifica- 
tion and drawings, but not more than six months prier to 
the" actual issue. This patent was not antedated more than 
six months, and came within those provisions. It is not like 
a re-issued patent, expressly restricted in opération to causes 
of action thereafter arising, (Act of 1836, § 13 ; Eev. St. § 
4916; MoJJltY. Garr, 1 Black, 273;) but it has the fuU au- 
thority of the act of congress, giving it effect from the prier 
date; and congress has as full power to protect the rights of 
an inventer before the granting of a patent as after. 

The wave-tuning was common and free to ail alike, the 
same as the wood of the reed boards, or the métal of the 
reeds ; neither the défendants nor any one else had any 
monopoly of it. When the défendants used it in appropri- 
ating the orator's invention, the rights and liabilities arising 
were precisely like those arising from the use of the wood and 
metals ; that is, they became entitled to be allowed its cost 
in accounting for the profits. The pateuted invention was 
the orator's property; he is entitled to the profits of the use 
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the défendants made of it, which was the différence between 
cost and jield. Rubber Co. y. Goodyear, 9 Wall. 788. 

The tuning cost nothing but the labor and skill of the 
tuner, and for that the master bas allowed. The sets of reeds 
are arranged for making musie by being tuned in any mode 
open to use, and the défendants are not entitled to hâve the 
profits of the partial set governed by what it -would hâve 
brought independently of this kind of tuning any more than 
of any other; nor any more than they are entitled to hâve 
them reckoned at what it would bave brought independently 
of the air to operate the reeds, or of the principles of musio 
by which the instruments could be played, except what this 
kind of tuning might hâve cost more than those would. This 
case is very différent from Mowry v. Whitncy, 14 Wall. 620, 
relied upon by the défendants. There the patent was for a 
process of making wheels, which, as a product, were not cov- 
ered by the patent. The défendants were charged by the circuit 
court with the whole profits on the wheels, instead of the profits 
of the savings by the patented process. This was held to be 
wrong, and the plaintiff there was required- to distinguish 
the profits due to the patented process from those received 
on the whole wheel, before he could reeover them. What was 
required to be done there bas already been done hère. Large 
profits were made by thèse défendants on thèse organs, aside 
from those on the partial sets, for which there has apparently 
been no attempt to charge them. 

The master has carefuUy distinguished the profits arising 
directly from the partial sets from the resfc. He has ascer- 
tained the différence between what it cost the défendants to 
make and sell that, and what it brought them. This was the 
profit on that thing. The fact that the défendants might 
bave employed a horizontal partial set to nearly or quite the 
same profit, does not vary this aspect of the case. The par- 
tial set, arranged in a reed board according to the orator's 
patent, was a thing by itself, différent from anything else, 
and there was no exact équivalent for it. It was that upon 
which they made the profit charged. If they had employed 
the horizontal set instead of it, they would not hâve très- 
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passed upon the orator's rights ; but they did not take that 
course. If they knew then, as they know now, that the hor- 
izontal set would answer their purposes nearly or quite as 
well, they preferred to take the orator's invention. Having 
done that, they are liable to account to him for what they 
gained by that taking, without référence to what they might 
hâve gained if they had taken something else. Elisabeth v. 
Pavement Co. 97 U. S. 126. The difficulties about this sub- 
ject consist in ascertaining with certainty what profits are 
due to the infringement. In Mowry v. Whitney, where a pro- 
cess only was infringed, what was made by the process only 
was allowed. In Elizaheth v. Pavement Co., where the pro- 
duct was infringed, the profits on the produet were allowed. 
Hère the partial sets are products ; the profits upon them are 
ascertained, and their profits must be allowed. 

As no profits accrued to the défendants on a part of the 
organs made and disposed of by them containing the orator's 
improvement, none can be decreed to the orator on account of 
that infringement. It is what the défendants did gain, not 
what they might hâve gained, that they are aceountable for 
by way of profits. lÂvingston v. Woodworth, 15 How. 546; 
Elizaheth v. Pavement Co. 97 U. S. 126. If such profits, 
when recovered, will not make the patentée whole, he must 
resort to his remédies for damages. The statute provides that 
in cases like this an account of the damages may be taken 
and they be decreed to the orator. Eev. St. U. S. § 4921. 
But they must be proved to the master, as in actions at law 
they must be to the jury. This case furnishes no évidence 
from which such damages could be found with any satisfac- 
tory or sufficient degree of exactneas. It does not at ail 
appear that the orator would hâve supplied organs in place of 
thèse, on which no profit was made, for the partial set, if the 
défendants had not disposed of them without profit; and 
without some such proof the damages could not be found. 
Buesk v. Imhaeuser, 14 Blatchf. 19. Neither doea the évidence 
as to other damages afford any sufiieient basis from which 
the master would be warranted in fiuding any. It did not 
appear that the défendants were supplying the same marketa 



BURDBTT V. E8TBT. 671 

or customers as the orator, to any definite extent, New York 
y.Bansom, 23 How. 87; Ingersollr. Musgrove, léBlatchf. 54:1. 

According to thèse views the défendants are liable to ac- 
«ount to the orator for the profits actually received by them 
from the use of his invention after the time to which the pat- 
ent was antedated, and not for any other suppbsed profits or 
damages. The actual cost of making the partial sets con- 
taining the invention, from which profits were received, was 
$53,909.28 ; the amount actually received for them was $202,- 
948.28; and the actual profit on account of them was $lé9,- 
039. Thèse profits came to the défendants' hands in money, 
and the amount appeared upon their books. It was received 
for an infringment upon the orator's rights, and they became 
trustées of it, although unwilling, for him to whom it be- 
longed. They knew of the patent in suit, although they sup- 
posed that another patent to the plaintiff, which they owned, 
covered the right to make this partial set. Such an infringe- 
ment was treated as being deliberate and intentional by 
Woodruff, J., in BusseU v. Place, 9 Blatohf. 173. In Little- 
Jield V. Perry, 21 Wall. 205, it is intimated that interest may 
be allowed upon profits actually realized under such circum- 
stances, in order to give complète indemnity for the wrong. 
On principle, money so received ought to bear interest while 
wrongfully detained. Ekins v. East India Co. 1 P. Wms. 
395; People v. Gmhérie, 9 John. 71; Wood v. -RolUns, 11 
Mass. 504 ; Crâne v. Thayer, 18 Vt. 162. 

Before the disclaimer, however, this money was not wrong- 
fully detained. Without the ^sclaimer, as bas been held in 
this case, the orator could not hâve a decree. The défendants 
are to be supposed as having known that he had a right to 
disclaim and bave a decree, but they could not know that 
he would disclaim, and therefore could not know that they 
would bave the money to pay over, and could not be in de- 
fault for not paying it until that was done, and the évidence 
of it produced. "While the money so laid in their hands they 
were not wrongfully detaining it, and could not justly be 
charged with the interest upon it. Huhbard v. Charleston R. 
Co. 11 Met. 124. But after the disclaimer was filed in the 
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patent-office, and proof of it filed in this court, and decree 
thereupon entéred that the défendants should account to the 
orator for the profits which this money in their hands repre- 
sented, they had fuU knowledge of the orator's right to the 
money, as those rights are considered in this court, and de- 
tained the money against his right, and should be charged 
with interest upon it. Steam Stone-cutter Go. v. Windsor 
Manv/'g Co. Dist. Vt., May term, 1879. The proof was filed 
and the decree entered on the same day, so there is no ques- 
tion as to whether interest should begin to run from one date 
ûr the other in this case. 

The right of the orator to costs dépends -whoUy upon the 
provisions of the statute. They are a créature of statutes, 
and were not recoverable at ail at common la-w^. This suit 
could not hâve been maintained at ail but for the provisions 
of section 4922, Eev. St., allowing a disclaimer of what 
would otherwise defeat the patent. If the disclaimer is filed 
before suit, the case stands, as to costs, like any other case 
for infringement ; but, -where the disclaimer is not filed until 
after suit, although that may not prevent a decree or judg- 
ment for the plaintiff, the statute is express that, in every 
such case in which a judgment or decree shall be rendered 
for the plaintiiï, no costs shall be recovered. The provision 
is not that no costs shall be recovered until after disclaimer, 
but it is as extensive as the whole existence of the case, and 
prohibits the recovery of any costs at ail in the case. 

Other questions hâve been debated to some estent, and 
considered, but they either relate to questions of fact disposed 
of by the master upon warrantable évidence before him, or 
are not oontrolling upon any décisive feature of the case, and 
no further notice of them is thought to be necessary. 

It follows that the orator is entitledto a decree for the pay- 
ment to him, by the défendants, of the sum of $149,039, with 
interest thereon from the fourth day of December, 1878. 

The foregoing décision embodies the concurring views of 
the circuit judge and the district judge before whom the case 
bas been heard. 

The exceptions are respectively overruled and sustained 
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accordingly. The items relating to the 29 organs on which no 
profits were coUected, and 46 organs on which none were 
chargea, are disallowed. The residue of the report is aecepted 
a,nd confirmed, and a decree thçreupon ordered for the pay- 
ment of gaid sum, with interest to this sixth day of April, 
1880, which amounts to $11,972.79,— making, in the whole, 
$161,011.79, — and for exécution therefor. 



PoLLOOK V. Thb Stbam-Bôat Sea Bibd, etc. 
(District Court, 8. D. New York. August 31, 1880.) 

1. Otekcrottoin» Stbambiî— Penalty— Libel—Rbv. St. § 4465.— Sec- 

tion 4465 of the Revised Statutes provides that " it shall not be lawf ul to 
take on board of any steamer a greater number of passengers tlian is 
Btated In tlie eertiflcate of inspection, and for every violation of this 
provision the master or owner sliall be liable, to any person suing for 
the same, to forfeit the amount of passage money, and $10 for each 
passenger beyond the number ail owed." Edd, that the United States 
was not a necessary party to a suit instituted under this statute. 

2. Bame — Same — Same— Samb.— fleid, further, that the libel need not 

allège that the libellant was a passenger on such steamer. 
3 Same — Same — Same — Same. — ffeld, further, that the libel need not 
allège that the libellant was an informer, or that he sued as an in- 
former, nor set out the names of the passengers taken on board. 

4. Bame — Same — Same — Same. — Seld, further, that the statute gives a 
separate penalty for every violation of the act. 

6. Bame— Same— Lien — Admibalt/ Jurisdiction — Rbv. St. } 4469 

Section 4469 of the Revised Statutes provides that the penalty im- 
posed by section 4465 "shall be a lien upon the vessel in each 
case, but a bond may, as provided in other cases, be given to secure 
the satisfaction of the judgment." Held, that this language gave a 
direct remedy against the vessel in admiralty for the recovery of the 
penalty. 

The Missouri, 3 Ben. 508; 9 Blatchf. 433. 
Tfie Queen, 4 Ben. 237; 11 Blatchf. 416. 

6. Bame- Lien- Admiralty Jurisdiction. —Rbv. St. ^Ufi^.—Held, 
further, that any court, within whose territorial jurisdiction the ves- 
sel might be at the time of the commencement of the suit and tho 
attachment of the vessel by the marshal, had jurisdiction of the cause. 

H. G. Atwater, for libellant. 

D. McMahon and Turner, Lee d McClure, for claimant. 
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Choate, D. J. This libellant has filed his libel in admi- 
ralty against the steam-boat Sea Bird to recover penalties 
alleged to hâve been incurred under Eev. St, § 4465, whicb 
provides that "it shall not be lawful to take on board of any 
steamer a greater number of passengers than is stated in the 
certificate of inspection, and for every violation of this provis- 
ion the master or owner shall be liable to any person suing 
for the same to forfeit theamount of passage moneyand $10 
for each passenger beyond the number allowed." Section 
4469 provides that the penalty imposedby section 4465 "shaU 
be a lien upon the vessel in each case, but a bond may, as 
provided in other cases, be given to secure the satisfaction of 
the judgment." The libellant sues to recover for an alleged 
excess of 371 passengers taken on board at the City of New 
York, on the eleventh of July, bound to Highlands, in the state 
of New Jersey, and also for an alleged excess of 237 passen- 
gers on the same day, on a trip from Sandy Hook to Bay 
Eidge, in the state of New York. 

1. The first ground of exception urged is that the suit 
should be in the name of the United States, and that it 
should be commenced and prosecuted by the district attorney. 
No authority is cited which sustains this exception. The 
statute does not give the penalty to the United States, and 
therefore I see no occasion for making the United States a 
party. It is argued that the secretary of the treasury has 
power to remit the penalty. If this is so, the remission will 
bave its proper and legitimate effect, and if made after answer, 
and before trial, may be set up by way of defence by sup- 
plemental answer. Without examining the question of the 
power of the secretary to remit it, such power, if it exists, 
would not make the United States a party in interest, and 
the rule in admiralty is that the party in interest should sue. 

2. Exception is also taken that the statute does not give a 
remedy by a libel in admiralty against the vessel, but only a 
peraonal action against the owner or master, with a power in 
the court to enforce any judgment recovered in such action 
against the vessel. The language of the statute is that the 
penalty shall be a lien on the vessel, and I do not think the 
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CEBe can be successfully distinguished from the cases of Tke 
Missouri and The Queen, where language substantially similar 
was held -to give a direct remedy against the vessel in admi- 
ralty for the recovery of the penalty. The Missouri, 3 Ben. 
508 ; 9 Blatchf. 433; The Queen, 4 Ben. 237; 11 Blatchf. 416. 

3. Exception is also taken because it is not alleged that the 
libellant was a passenger. This exception rests upon the 
assumption that the statute gives the penalty of $10 and his 
passage money to each of the passengers carried in excess of 
the lawfol number. Such is certainly not the obvions read- 
ing of the statute. It does not say "to any passenger," but 
"to any person suing for the sa,me ; " a very common expres- 
sion, and not one in itself requiring construction on acoount 
of any ambiguity of the term used. Nor is there anything in 
the policy of the law, or in the context, requiring the construc- 
tion Buggested by the claimant, which is that each passenger 
above the lawful number may recover his passage money 
and $10. 

The passengers taken on board in excess of the lawful 
number are, it would seem, no more entitled to ihdemnity or 
rémunération, or subjected to any greater risk, than those 
first taken on board up to the lawful number. Indeed, of the 
two classes of passengers the latter may more justly complain 
of the wrong inflicted by the overorowding, for they were 
la wfuUy taken on board, and the overorowding was involuntary, 
80 far as they are concérned. There is, therefore, no reason 
for doing violence to the language used for the purpose of 
discriminating in favor of the passengers illegally taken on 
board. The proposed construction would also effectually 
take from the statute ail bénéficiai opération, by way of de- 
terring the steam-boat owners from violating this most salu- 
tory law, since the remedy given would be of so trifling value 
to any one person that it would never be worth prosecuting. 

Section 4499, which provides that "if any vessel, propelled 
wholly or in part by steam, be navigated without complying 
with thfi terms of this title, the owner shall be liable to the 
United States in a penalty of $500 for each offence, one-half 
for the use of the informer, for which sum the vesse! «o navi- 
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gàted shall be liable," does not seem to impose a penalty for 
taking an excessive number of passengers, under section 
4465, but for a violation of those provisions of the title impos- 
ing conditions concerning the equipment, etc., of the vessel 
prior to its entering on its proposed navigation. Section 4499 
is a re-enactment of the Statutes of 1871, c. 100, § 1 ; and a 
similar section in the prior aot of 1852, (chapter 106, § 1,) was 
thus construed. The Science, 2 Pittsb. 446. I think, there- 
fore, that section 4499 does not afïect the présent question. 

4. The further exceptions, that the libel does not allège that 
the libellant is the informer, or that he sues as informer, or 
that the passengers taken on board are not named, hâve no 
merit. 

5. The exception taken that the libel claims more than 
one penalty is not well taken, because the statute olearly 
gives a separate penalty for every violation of the act ; nor 
is there any force in the suggestion that the only penalty 
given for ail the passengers illegally taken on board is a 
single sum of $10, and the passage money of the extra pas- 
sengers. This is in plain contradiction of the language used 
which measures the penalty by the number of extra passen- 
gers, making it equal to a sum of $10 for each one, and the 
passage money. The cases cited to support this exception 
are cases under statutes having no such terms as this ia 
framed in. 

6. The point made that this court has no jurisdiction as to 
the second claim made, because the passengers are aUeged to 
hâve been taken on board at or near Sandy Hook, in the 
state of New Jersey, is not well taken, because, as the stat- 
ute gives a lien enforceable in the admiralty, and is not, in 
its terms, restrictive as to the court that may entertain juris- 
diction, any court within whose territorial jurisdiction the 
vessel may be at the time of the commencement of the suit, 
and the attachment of the vessel by the marshal, has juris- 
diction of the cause. 

The other grounds of exception are not well taken. They 
do not appear to require spécial comment. 
Exceptions overruled, with leave to answer within one week. 



COTSBI V. BSITISB £Bia WBXf OBD. 677 

CovEBT and others v. The Bbitish Bbig Wexfoed, etc. 

{Distrid Court, 8. D. New York. , August 21, 1880.) 

1 Extra Wages-^Lien— 17 and 18 Viot. c. 104, § 187.— Section 187 of the 
British Merchant Shipping Act (17 and 18 Vict. c. 104) provides that 
when a masteror owner, without sufflcient cause, refuses or neglects 
to pay the wages of seamen within tlie time flxed by statute, he sliall 
pay them a sum not exceedlng the amount of two days' pay for eaoh 
of the days, not exceeding ten days, during which payment is so de- 
layed. Êeld,, that such extra pay is to be treated as wages, for which 
the seamen hâve a lien in a,ll respects like that for their stipulated 
wages. 

2. Mastbb— Wages— Lien— 17 and 18 Vict. «. 104, § 197.— Section 197 of 

the British Merchant Bhipping Act (17 and 18 Vict. g. 104) provides 
that " the master of every ship shall, so far as the case permits, hâve 
the same rights, liens, and remédies for the recovery of his wages 
which, by this act, or by any law or custom, any seaman not being a 
master has for the recovery of his wages." Rdd, that this statute 
gives the master a lien on the vessel for his wages enforceable in the 
admiralty courts of this country, although, by the maratime law, the 
master has no lien, and although the lien is given by a foreign statuta. 

The Eatana, 1 Sprague, 402. 

The Enterprise, 1 Law. 465. 

3. Bamb — Bame — Samb. — He may, however, hâve waîved or subordinated 

his lien by contracts with material men or parties furnishing supplies, 
and it does not, therefore, necessarily follow, as in the case of the sea- 
men, that his lien will hâve priority over that which may be estab- 
lished by other claimants. 
The Selah, 4 Sawy. 40. 

4. JURISDICTION — FORBiaN Sbambn — FoREIGN Vessel. — Although it Is 

discretionary with the court to entertain jurisdiction of a claim of for- 
eign seamen against a foreign vessel, it cannot refuse, where it has 
seized and sold such vessel under its process, to distribute the pro- 
ceeds according to the rights of the respective parties who appear to 
claim them. 

In Admiralty. 

J. A. Deady, for libellants. 

F. A. Wilcox, for other parties, 

Choate, D. J. This is a libel by the master and seamen 
of a British vessel for balance of wages due opon the termi- 
nation of the voyage, which ended in this port. The libel- 
lants also claim extra wages under section 187 of the British 

v,3,no.lO— 37 
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merchant shipping act, (17 and 18 Vict. c. 104,) which pro- 
vides that when the master or owner, without suf&cient cause, 
refuses or neglects to pay the wages of the seamen within 
the time fixed by the statute, which, as applicable to thia 
vessel, was within five days after their discharge, he shall pay 
them a sum not exceeding the amount of two days' pay for 
each of the days, not exceeding 10 days, during which pay- 
ment is so delayed. The vessel bas been sold under a decree 
of the court, and the proceeds, amounting to $2,075, hâve 
been paid into the registry of the court. Various parties 
bave appeared, claiming liens on the vessel for materials and 
supplies. The amounts due them hâve not been adjusted» 
but the fund in court is insufficient to pay in f uU the seamen, 
the master, and thèse other parties, if their claims shall be 
established. A mortgagee bas also appeared as claimant of 
the surplus proceeds of the vessel. The amount due the sea- 
men for wages and extra pay is not contested, but it is 
objected, on behalf of the mortgagee and the other parties 
who bave presented their claims, that the seamen hâve no 
lien for their extra pay, and that the master bas no lien for 
bis wages ; or, at any rate, that he has not a prior lien to that 
of those who bave furnisbed materials and supplies. 

I think the extra pay due to the seamen is to be treated as 
wages, for which they bave a prior lien on the vessel. The 
statute provides that it shall be recovered as wages. Tbis 
clearly means by the same methods or modes of procédure. 
The customary mode of recovering wages is by libelling the 
ship. The language, therefore, necessarily implied that the 
ship is bolden for tbis extra pay. And, aside from this par- 
ticular language of the statute, I think that, from the nature 
of the provision, and the purposes it was intended to sub- 
serve, the extra pay may be properly regarded as an addition 
or increase of wages in the event of the neglect of the master 
or owner to provide for their prompt payment. We bave a 
similar provision in our own act. Thèse statutes are designed 
for the protection of seamen ; to prevent the abuse of with- 
holding their pay, and thereby keeping them in port at expense 
and out of employment while waiting for a settlement. It 
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îs a liquidated indemnity for such enf orced expense and delay. 
It is limited to ten days, perhaps upon the theory that the 
Bummary powers of the adrairalty courts, everywhere exer- 
cised for the protection of seamen, can, within that time, be 
brought to bear for their relief, and to encourage diligence on 
their part in presenting and prosecuting their claims. Thèse 
protective statutes would be of little or no value to the sea- 
men if they do not give them a lien on the vessel. A mère 
right to enforce a personal claim for such small sums against 
the master or owner would generally be of no value to them. 
And, if they hâve a lien, it must, I think, be pre&umed that 
it was intended to be a lien in ail respects like that for their 
stipulated wages — one equally bénéficiai to them. The con- 
tract with the seamen is to be deemed made with référence 
to the existing law governing the ship, which, in this case, is 
the British law, and the righti to the extra pay must be 
deemed secured to them by the contract itself. The wages 
must be deemed by the contract to be agreed upon as this 
much more in case of delay in payment. There must there- 
fore be a decree for the seamen for their wages and extra pay, 
with costs, payable at once, in préférence to ail other claims. 
The master 's claim of a lien for bis wages arises underthe 
one hundred and ninety-first section of the same act, which 
provides that "the master of every ship shall, so far as the 
case permits, hâve the same rights, liens, and remédies for 
the recovery of his wages which, by this act, or by any la^ 
or custom, any seaman not being a master bas for the recov- 
ery of his wages." It bas beeû held that this statute gives 
the master a lien on the vessel for his wages enforceable in 
the admiralty courts of this country, although, by the mari- 
time law, the master has no lien, and although the lieu is 
given by a foreign statute. The Havana, 1 Sprague, 402 ; The 
Enterprise, 1 Low. 455. I see no reason to doubt the correct- 
ness of thèse rulings. The contract with the master is made 
with référence to the statute, and the lien or interest in the 
vessel is thereby given to him as part of the considération 
for his service. It is immaterial that the lien is not created 
by the maritime law. The admiralty courts enforce liens 
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created by statute or by agreement, and theieby aunesed or 
made part of a maritime contract. 

It is puggested that it is discretionary with tbe court to en- 
tertain jurisdiction of a claim of foreign seamen against a 
foreign vessel. This is so. But the question hère is not 
whether the court will take jurisdiction over this vessel. It 
bas already done so, and seized and sold ber muler its pro- 
cess. It cannot refuse now to distribute the proceeds ac- 
cording to tbe rights of tbe respective parties who appear to 
claim tbem. While, therefore, tbe master must be held to 
bave a lien for bis wages whicb can be enforced against the 
vessel or its proceeds in this court, it does not follow, as in tbe 
case of the seamen, that bis lien will bave priority over that 
whicb may be establisbed by other claimants. He may by 
bis contracts with material men, or parties furnishing sup- 
plies, bave waived bis lien in their favor, or made it subordi- 
nate to theirs. In tbe case of The Selah, 4 Sawy. 40, it was 
held that a foreign master did so by contracting with sucb 
parties on the crédit of tbe ship in an American port. Tbe 
claims of thèse other parties bave not yet been proved, nor 
until they are adjusted, and the nature of tbem and the cir- 
cumstances under which they arose sball be understood, can 
it be determined wbat are their rights in respect to priority 
of lien relatively to the claim of tbe master, The master is, 
therefore, entitled to a decree for bis wages, reserving ail 
questions of priority of payment and of distribution till ail tbe 
claims made bave been adjusted. Tbe question, also, whether 
the master is entitled to extra pay as a seaman is also re- 
served. If tbe prior liens are sustained it is immaterial. 

Decree accordingly. 
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Gtjibebt & SoNg ». The British.Bhip Geoegb BsLiii j . 
{District Court, D. Èaryland. July 6, 1880.) 

1< Ooi-I/ISion-^Damàges— PRENCHFisHiNa-BRis.i—The measure of diini- 
ages f or tlie loss, by collision, of a Prench flshipg brig, is lier regular 
building and market priée in France, with interest from tUe date of 
the collision. 

2. Sajie — Sahe— CosT of OtfTFix.— One-foiarth of the cost of the outflt 
of those tUings required for thebusinese of flshing and the provisïoti- 
ing of the çrew, vhich are consumed every 8ea^on,wiIl beallpwed in 
damages where such brig had been engagea three-fourths of the sea- 
son foi- which she was equipped at the time of the collision. 

8. Same — Same — CUBTOM Charges. — In such case custom-house charges, 
etc., majTjiroperly be treated as part of the cost of sending out the 
vessel for the whole season's flshing, and bne-fourth of them can 
therefore bç properly allowed in damages under the head of " outflts." 

4. Same — Same — Oakgo. — It is now well established that the value of « 

cargo lost by collision is lo be ascertained by taking the cost of the 
cargo at the place of shipment, and adding the cost of Ibading it on 
board, and the cost of navigating the vessel to the place of coUision. 

5. SAsrE— Same— Saïee. — In such case the market priée at the port of des- 

tination is not allowed to enter into the estimate of the value, and ail 
profits or probable beneflts which would hâve resulted from the ter- 
mination of a voyage almost coiçpleted, are rigorously excluded 

The Amiable Nancy, 3 Wheat. 456. 

The lÀvdy, 1 Gull. 314. 

Smith V. Coudry, 1 How. 28. 

The Vaughn and The Telegraph, 14 Wall. 258, 267. 

The Aleppo, 7 Ben. 120, 124. 

6. Same — Same— Bame. — Where the cargo cionsisted of flsh taken from the 

sea at the place of collision, andit was therefore impracticable to apply 
literally the rule allowing only the prime cost of the cargo at the place 
of shipment; and where it "furtherappeared that the ship was a Prench 
vessel, and that the collision took place near a Prench port, and that 
such port was a market for such flsh, and could hâve been reached with- 
out appréciable expense,— the court fixed the value of the cargo at the 
market price of such flsh in the said adjacent port. 

7. Same — Same — Probable Earnings. — Probable earnings will not be 

allowed in a case of total loss by collision, but interest from the date 
of destruction is given in lieu of the profit which might hâve been 
gained by the owner by the subséquent use of bis vessel. 

In Admiralty. * 

Brown é Brune, for libellants. 
Brown é Smith, for respond&nts. 
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MoBBis, D. J. This libel was originally filed by the own- 
ers of the French brig Briha, a fishing vessel of 150 tons, 
against the British ship George Bell, 1,100 tons, for a col- 
lision whicb took place on the ninth of August, 1878, off the 
Grand Banks of Newfoundland, in conséquence of which the 
fishing vessel was sunk, with the loss of two of her crew, and 
ail the property on board. When the case came on for hear- 
ing, the court {Hughes, J.) held that the ship George Bell 
was solely to blâme, and the case was referred to a master to 
compute the damages. Exceptions are now taken to the 
master's report, and it is thèse exceptions which are now to 
be passed upon. 

The first exception is to the sum allowed by th« master as 
the value of the Briha at the date of the collision. The tes- 
timony shows that she was built in the port of St. Servan, in 
France, in 1876, for the libellants ; and that she was espe- 
cially built for the purpôse for which she was being used; 
and that she oost, without paying any builders' profit, and 
without outfits, 43,600 francs; and that to hâve purchased 
her from a builder she would bave cost 50,000 francs. 

The proof shows that a proper allowance for détérioration 
from use is 10 per cent, for the first, and 5 per cent, for the 
second year. The testimony taken in France with regard to 
her cost, her superior solidity, and her excellent condition 
when she left France on her last fishing voyage, and as to the 
cost of similar vessels at the time of her loss, is satisfactory 
and convincing, and I am satisfied that she was worth to the 
owner ail the master bas allowed, viz., 40,000 francs, and 
that she could not hâve been replaced for less money. 

Much testimony was taken to show that vessels of the 
same tonnage, which English and American fishermen con- 
sider superior to her for the business of fishing off the Grand 
Banks of Newfoundland, could be built or purchased for a 
considerably less sum in the United States or Great Britain 
or Canada; but what the libellants are entitled to hâve re- 
stored to tbem is a French fishing brig of the kind French 
fishermen are willing to use for the business, and as such ves- 
sels are constantly built in France for the purpose, and there 
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is a regular building and market price for them in France, it 
is that price which is the damage the owners hâve sustained 
in losing the Briha. The report of the master is therefore 
sustained as to the value of the Briha, with the allowance of 
interest from the date of collision. 

The next item of the report, which is excepted to, is the 
allowance by the master of one-fourth of the cost of the 
outfit for the Briha of those things required for the busi- 
ness of fishing and the provisioning of her crew which are 
consumed every season. The Briha, to the date of the col- 
lision, had been engaged three-fourths of the season for 
which she was equiped, and therefore, as nearly as can be 
estimated, had consumed three-fourths of her supply, leaving 
on board one-fourth, which was lost by the collision. I can 
find no error in the method by which the master has arrived 
at the amount allowed by him, nor any defect in the proof in 
support of the items, except with regard to the sait. He has 
made a separate allowance of 825 francs for the estimated 
amount of sait remaining on board, but I am inclined to think 
that the cost of ail the sait is included in account Exhibit 
D, which was filed by Maturin Auguste Guibert as a com- 
plète statement of the cost of the entire outfit of the vessel. 
I think this account includes the cost of ail the sait. Gui- 
bert rested upon that account as a fuU statement of ail his 
expenditures for outfits, and it was only when, under cross- 
examination with regard to it, that, in support of the testi- 
mony given in chief, he détails the exact amount and cost of 
the sait. This was a very considérable item of the outfits, 
and one which he would not probably hâve omitted in 
making up his account, The item of 825 francs is, therefore, 
not allowed. The other small items in this account, for cus- 
tom-house charges, etc., which are objected to, I think the 
master has properly treated as part of the cost of sending out 
the vessel for the whole season's fishing, and one-fourth of 
them is properly allowed under the head of "outfits." 

The third item of the report, which is excepted to, is the 
price -fixed by the master as the value of the cargo of fish, or, 
as it is called, the "catch," which were on board, and were 
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lost by the sînking of the Briha. The master finds from the 
évidence that there were on board of the Briha, at the time 
of collision, 32,000 cod-fish, salted down in the hold of the 
vessel, averaging 45 quintals to the thousand, making 1,440 
quintals of fish; the quintal being the French quintal of 55 
kilograms, equal to about 114 pounds. 

The value of thèse fish the master finds to be 25 francs, 
(say five dollars per quintal.) 

The testimony shows that in September, 1878, the price 
of cod-fish at Bordeaux, in France, green from the fishing ves- 
sels, coming from the Grand Banks, was 28 francs per quin- 
tal, (about $5.50.) The testimony further shows that it is 
not unusual for the French fishing vessels to sell their first 
catch of the season at the French island of St. Pierre, o3 
Newfoundland, near where the Briha was fishing when sunk, 
and that during the season of 1878 some of the French fish- 
ing vessels sold their first catch there at 16 francs per quin- 
tal, (about three dollars,) and that St. Pierre is a market for 
cod caught by French vessels, and that they are shipped 
thence to France. 

The testimony of numerous witnesses of great expérience 
in the principal fishing ports of New England and Canada, 
nearest to Newfoundland, proved that in those markets, in 
which cod-fish is an important article of commerce, $1.75 per 
100 pounds was the full value of such fish as were on board 
the Briha at the time of the collision. 

The gênerai rule is now well established that the value of 
a cargo lost by collision is to be ascertained by taking the 
cost of the cargo at the place of shipment, and adding the 
cost of loading it on board, and the cost of navigating the 
vessel to the place of collision. This is held to be the value 
of the cargo at the time and place of loss. 

No matter how near the vessel may hâve reached to her 
port of destination, the market price at the port of destina- 
tion is not allowed to enter into the estimate of the value, 
and ail profits or probable benefits which would bave resulted 
from the termination of a voyage almost completed, are rig- 
orously excluded. Tlie Aviiable Nancy, 3 Wheat. 546; Tha 
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Lively, 1 Gull. 314, (315;) Smith y. Coudrij, 1 How. 28; The 
Vaughan and The Telegraph, 14 Wall. 258, 267; The Aleppo, 
î Ben. 120, 124. 

The difficulty in the présent case arises from the fact that 
the fish, which constituted the cargo of the Briha, had been 
taken from the sea at the place of collision, and had no prime 
cost, and there was no market for them at tbe place of col- 
lision; yet they had a very considérable value, ànd repre- 
sented a large expenditure of capital, time, labor, and risk of 
life and property. 

This difficulty of applying the gênerai rule confining the 
damage to prime cost at the place of shipment, and excluding 
ail conjectural profits, has been met with in other cases which 
hâve come before our admiralty courts. 

In several cases in admiralty, arising out of the tortious 
conversion of captured whales in the Arctic seas, there being 
no market near those régions for whales, or their products, 
the court has been obliged, in order to do justice, to ascertain 
the value in some market ; and as New Bedf ord, although at 
a great distance, was the controlling market of the country, and 
was also the home port of the vessel, the market priée at New 
Bedford at the time when the vessel suiïering the loss could 
reasonably hâve reached there, less the expense of carrying the 
product there, was of necessity adoptad by the court as the 
measure of damage. Bourne v. Ashley, 1 Low. 27; Bartlett 
V. Budd, Id. 223; Faher v. Jenny, 1 Sprague, 315. 

The same rule was also of necessity adopted in the case df 
a collision between two whaling vessels in the Arctic seas. 
Swift V. Brownell, 1 Holmes, 467. The case of Dyer v. The 
Nat. Steam Nav. Co. 14 Blatehf. 483, was a case in which a 
vessel loaded with guano, belonging to the republic of Peru, 
was lost by collision, having nearly reached New York, her 
port of destination. It was shown that ail the guano in the 
Chincha islands was the property of the Peruvian govern- 
ment, which prohibited its exportation by any other than 
itself. So that, as it was never bought or sold at the place 
of shipment as an article of commerce, and cost the govern- 
ment nothing but the labor of digging and loading it on thé 
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ship, its prime cost at the place of shipment would be an insîg- 
nificant sum, notwithstanding the fact that if the ship had 
preoeeded safely a short distance further on her voyage, and 
had reached the port of New York, the cargo would hâve been 
worth $60 a ton. 

With thèse facts before it the court (Blatchford, J.) was 
obliged to discover some reasonable method of applying the 
rule, which, while it would exclude profits, would not deny sub- 
stantial restitution to the party injured. 

This the court did by deducting from the price in New York 
the expenses of the voyage, and an amount which the proof 
of experts showed would be considered by an importer a f air 
average profit for importing such an article. 

The learned judge was compelled, in the absence of other 
data, to arrive at the price of the guano at the place of ship- 
ment by taking the market price at the place where it had a 
market price, and after deducting the expenses, and an aver- 
age profit to an importer of similar articles, he treated the 
residue as the équivalent of the market price at the place of 
shipment. That is to say, the price which merchants would 
probably be willing to give for the guano for exportation at 
the place of shipment if it was possible to buy it. 

Thèse cases serve to show that it has been found impracti- 
cable to apply literally, in ail cases, the rule allowing only 
the prime cost of the cargo at the place of shipment. In the 
case before me now it appears that the port of St. Pierre is a 
French port, near to the place of collision; that it is a market 
for cod, and a port where French fishing vessels quite com- 
monly sell a portion of their "catch." 

It also would appear from the testimony that there is 
some advantage of price there for fish caught by French ves- 
sels, and that American ood-fish are not salable in France. 
It would not, therefore, I think, be just to undertake to esti- 
mate the value of the "catch" of the Briha by the price of 
similar fish in the fishing ports of New England or Canada, 
but I can see no objection to taking the price at St. Pierre as 
a basis. It was the nearest French port, and one not distant 
from her anch orage at the time of the collision. It is a mar- 
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ket for fish caught by French vessels for shipment to France ; 
and I think the price obtained there must represent, as near 
as it can be in any way gotten at, the average cost to ail parties 
«oncerned of catching and landing the fish there. 

The great différence between the price at St. Pierre (16 
irancs per quintal) and the price at Bordeaux (38 francs) has 
net been explained, and I think it must represent net only 
profit, but most probably considérable port charges or dutiéa 
in France. Certainly, as the price in America for similar 
fish was not over 10 francs per quintal, 28 francs cannot be 
the actual value of the fish outside'of France, with merely 
freight to Bordeaux added. 

It has been urged with force that, as in cases of collisions, 
where there is freight actually contracted for, the freight then 
pending, less the expenses of completing the voyage, is al- 
lowed as part of the damages ; and that in such cases as this, 
the fish themselves costing nothing, the price they would hâve 
produced in Bordeaux (which was the Briha,'B pOrt of destina- 
tion) should be regarded not as profit, but as the freight 
earned by the vessel and wages earned by the erew according 
to the several and respective shares of the vessel and the crew 
in the proceeds of the "catch." 

It seems to me, however, that to adopt this rule would be 
to let in the very dangers and uncertainties Bought to be 
excluded by the décisions directed against allowing profits in 
any shape. It could be invoked.in every instance in which 
the owner of the vessel was also the owner of the cargo, and 
expected to make freight for his vessel by the profit on the 
cargo. It would open the door to ail the uncertainties of a 
calculation based upon fluctuating markets and a conjectural 
termination of the voyage. As the Briha was near to the 
port of St. Pierre, and could hâve proceeded there without 
appréciable expense, I think the price there, viz., 16 francs 
per quintal, without déduction for any expense of getting 
there, should be allowed as the value of the "catch" which 
was lost, with interest from the date of collision. With 
regard to the sum allowed for the cod-liver oil, which is àlso 
excepted to, I think the finding of the laaster is the only one 
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■which tke testimony. supports, and I am also of opinion that 
the auxaa allowed by hirp for the clothing and personal efPecta 
of the master and crew hâve been sufficiently proved. 

The libellants epepted to the master's report because the 
sum allowed for the fish was not, in their judgment, sufficient, 
and also because the master disallowed their claim for the 
probable "catch" which with reasonable certainty they would 
hâve taken if they had been permitted to fish for the remain- 
der of the season. The master reports that the testimony 
shows that there remained 30 days of the fishing season, in 
which with reasonable certainty those on the Briha might 
hâve taken 15,000 fish, additional to the ■ cargo then onbctard. 
I think the master properly rejected this claim. It is clearly 
to be excluded, under the rule hereinbefore adverted to. 

Th« probable earnings of a vessel hâve sometimes been 
considered in cases of partial loss in collisions, when there 
was no other meana of ascertaining the loss to theowner by 
the détention of his vessel while being repaired ; but, in cases 
of total loss, interest from tjie datie of destruction is given in 
lieu of the profit whieh might hâve been gained by the owner^ 
by the subseç[uent use of his vessel,: 



CooKS and others v. Steaméb Tonawanda and Stbam-ïoo 

Pawtucket. 

{District Court, I>. Bhode laland. ,1880.) 

CoLusiorr— NuaLiGEN CE . 

In Admiralty. Libel in case of collision. 

W. W. é S. T. Douglas, for libellants. 

Thurston, Bipley & Co., for steam-tug Pawtucket. 

Browne de Van Slyck, for steamer Tonawanda. 

Knowles, D. J. Within the hour following sunset on the 
twenty-fifth of October, 1876, the steamer Tonawanda left 
her dock, north-easterly from Fox Point wharf and 630 feet 
therefrom, for Philadelphia ; and the steam-tug Pawtucket, 
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■witlî the schooner Harriet E. Brown m tow, left thè 'WilHés- 
barre pier, situate south-easierly f rom Fox Point and 1,536 
feet distant therefrom in a direct Une, bound for the wharf 
of Tucker & Swan, situate at a point north-westward of said 
pier, on the westerly side of Providence river. 

The course of the steamer was down the ehannel southerly; 
that of the tug and tow westerly and northerly across the 
ehannel. The schooner was securely atta«hed to the tug, 
starboard to starboard — the schooner heading easterly, the tug 
westerly ; the tug, as it seems, whoUy hidden from view from 
a northerly stand-point. The schooner, it is not questioned, 
before leaving the pier came under the eontrol and manage- 
ment, solely and exclusively, of the captain of the tug; the 
captain of the schooner, though on board her, devolving for 
the trip ail his duties and responsibilities ùpon the captain 
and officers of the tug. The schooner and tug (regarding 
them attached to each other as one steam-vessel) started on 
her course, and the steamer Tonawanda on hers, and it so 
chanced that the two came into collision at a point hear the 
westerly line of the ehannel of Providence river, distant about 
1,600 feèt in a direct Une from the dock of thé steamer, àiid 
about 1,100 feet in a direct line frotn the aforesaid pier. For 
the damage occasioned by this collision thé owners of the 
schoonery at>d of her freîght, instituted suit by libel agairist 
both the steamer and the tug, charging that each and both 
of them were, upon the facts, guilty of sins of commission 
or of omission, or of both, which rendered them both liable 
for damage as daimed. The libel was filed November 8, 1876,' 
and the claims and answers of the steamer and of the steam- 
tug, November 24, 1876, and December 11, 1876; but, for 
one reason or another, the cause was not pressed to a' hear • 
ing until October 27, 1879, and a noteworthy fact is that a great 
part of the testimony adduced in dépositions was not taken 
until 1878 and the summer of 1879. 

At the hearing it was contended, on behalf of the libel- 
lants, that their allégations of non-feasance and misfeasance 
against the steamer and the tug, respectively, were fuUy sus- 
tained by évidence and argument, while on the pari of the 
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steamer and the tug respectively, the contrary vraa maîn- 
tained — the learned and faithful proctors of the claimant 
tug charging that the steainer was solely in fault and the 
tug guiltless, and the no less learned and faithful proctor of 
the claimant steamer charging that the tug was solely in 
fault and the steamer guiltless. That one or the other of the 
two claimants (the tug and tow being regarded as one, and 
the tug as the one for the purposes of this cause) was to be 
leld responsible for the collision, was understood in effect to 
be conceded by the claimants themselves in their elaborate 
and voluminous briefs, and their no less elaborate oral state- 
ments and arguments ; and upon the issues thus presented 
•<he court is now required to announce its conclusions. Its 
jponclusions I emphasize, for thèse alone does it seem to me 
necessary or expédient hère to set forth. An opinion with 
reasons, I am aware, is always a desideration on the part of 
ihe prevailing party, but rarely on the part of his opponent, 
if the cause is to be retried on appeal, as the case at bar may 
be. In fact, a statement in full of the process of reasoning 
npon fche facts and évidence which underlie those conclusions 
would little benefit or interest any party, as it would be nec- 
essarily but a review and répétition of arguments, suggestions, 
and récitals, substantially, if not literally, embodied in the 
hriefs and oral arguments of counsel at the hearing. 

1. The charges of culpable fault against the Tonawanda 
preferred by the libellants, and earnestly pressed by the coun- 
sel of the steam-tug, are six in number, namely : First, in 
starting down the narrow and f requented channel of Provi- 
dence river under a full head of steam; second, in not having 
a bow watchman on duty; third, in not observing ordinary 
diligence and circumspection, but allowing a person 60 or 100 
feet further aft than were the captain and mate, and not on 
duty, to anticipate those officers; fourth, in not heeding or 
answering the proper signais made by the Pawtucket ; Jifth, 
in not immediately signalling to stop the steamer instead of 
merely signalling to slow her; sixth, in porting the helm in- 
stead of starboardingi or at least letting her go in the course 
she was then on. 
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The first four of thèse I adjudge satîsfactorily sustained by 
the weight of the évidence. That the steamer was in fault, 
after the approach of the tug and tow was noticed by the mate 
and captain of the Tonawanda, is not shown. The fifth and 
sixth charges, therefore, I adjudge not sustained. The évidence 
bearing upon the question, how light or how dark it was dur- 
ing the five or ten minutes preceding the collision, was very 
voluminoua, very contradictory, and utterly irreconcilable. It 
in my judgment, however, warrants the conclusion that, at 
the moment of leavîng Fox Point wharf, the Tonawanda's 
lookout, had such an officer been at his post, could hâve seen 
the tug and schooner, as the persons on board the tug and 
schooner saw the Tonawanda. That the collision was in any 
very appréciable degree caused or affected by the absence of 
light, though the sun had set, I find not to be sustained by 
the weight of évidence. 

2. The charges of culpable négligence against the steam- 
tug, urged by the libellants, and by the counsel for the Ton- 
awanda, were in effect thèse, viz. : First, that as the Tona- 
wanda was seen by the captains of the tug and schooner under 
way near Fox Point, at the minute the tug started out, or 
before, the tug, towing a schooner stern ûrst, ahould hâve 
delayed starting out until the Tonawanda had paased down 
the channel; second, the tug and tow, having started out, 
should bave ported her helm and passed up on the eastern 
side of the channel, leaving the western side open to the 
Tonawanda, on the course she was seen to be coming down ; 
third, granting that whistles were blown by her, as she claims, 
that when she failed to receive any response to her signais 
she should hâve either ported her helm, or slowed or stopped 
her éngine, and given way to the steamer; and, fourth, that 
as the sun had set the tug and tow each should hâve had 
lights, as prescribed by statute, and a bow watehman each, 
the admitted fact being that neither tow nor tug had either 
lights or watehman. 

As regards the omission by tug and tow to exhibit lights, 
I bave only to say that I fail to find reason, on the évidence, 
for adjudging that their'short-coming in this respect contrib- 
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uted in any appréciable degree to occasion or aggravate tha 
collision, The absence of a watchman on the tow was, how- 
ever, in my judgment, a culpable omission, inasmueh as it 
appears that the captain of the tug, who was direeting her 
course, was not in a position toseecontiauously the approaching 
steamer, as a watchman on board the tow could hâve been. 

Subject to thèse qualifying remarks as to the fourth spécifica- 
tion, I am eonstrained by the weight of évidence to adjudge 
that thèse charges are sustained. It is conceded that in the 
testimony is fonnd data for a plausible argument against my 
conclusions; but the weight of the argument, as weU as the 
weight of évidence, in my judgment, sustain them. 

In regard to one point persistently and confidently urged 
as a pivotai one on behalf of the tug-boat, it may be well hère 
to append a remark or two. 

It was contended that the évidence (including certain plata 
exhibited, and certain statements of distances, and estimâtes 
of the speed of the tug-boat and steamer, respectively) estab- 
lished as an incontrovertible fact that, at the moment the 
officers of the steamer first saw the tug and tow, the tug and 
tow had reached a point in the westerly part of the channel 
of the river out of the course — that is, out of the way of the 
steamer — and that consequently, if the steamer had kept on 
her course, and had not veered from it by porting her helm, 
no collision could or would hâve occurred. This point, I 
would remark, has received due considération, and the cou- 
flicting testimony bearing upon it been canvassed and 
weighed; the conclusion arrived at being, as above substan- 
tially stated, that the point is not sustained by the weight of 
évidence. 

It results that I must pronounce for the libellants as against 
both the steamer and the tug, as being both culpably in fault 
and liable for the damage occasioned by the collision. As to 
the amount of the damage, it must be referred to a commis- 
sioner to inquire and report, unlesa the parties eau agrée 
thereon. 



DINSUOBS V. L., N. A. & 0. B. 00. SD3 



DiNSMOBE, V. Thb Louisvillb, New Albaut & Chicago Eatc,- 

EOAD Co.* 

{Circuit Court, D. Indiana. , 1880.) 

1. CoMMON Cakribkb — Express Oompanibs — Shippee — Injdnction. 

The refusai of a railroad Company to carry an express company's safes 
and chests, unless it was allowed to open the same and inspect their 
contents, or was furnished with an inventory of such contents, with 
the furtherunderstandingthat the railroad companymight, whenever 
it saw fit, open and inspect the safes and chests of the express Com- 
pany, and aiso coUect the freight on each separate article or pàrcel 
contained therein, as if each had been shipped by itself, violâtes both 
the express company's rights as a shipper, and the tenus of an inter- 
locutory judgment teraporarily restraining an interférence with the 
express company'sbusiness. 
10 M. &W. 397. 

2. Sahe — Ofpicbks and Employés — Injunction— Contbmpt— Advicb oy 

CouNSBL. — The oflBcers and employés of SHCh railroad are not liable 
for contempt in thus violating such injunction, where they hâve 
acted under the advice of able and reputable counsel, and where it was 
chieflydesired to obtain a construction of the injunction order. 

In Chancery. Rule to show cause why certain parties 
should not be attached for contempt of an interlocutory 
order of injunction. 

Clarence A , Seivard and Baker, Hord é Hendricks, for com- 
plainant, 

Bennet H. Young, for respondent. 

Gbesham, D. J. The bill of complaint in thîs case gives a 
comprehensive history of the origin and development of the 
express business in the United States, and of the relations 
wbich, for some 40 years, hâve subsisted between express 
carriers and railway companies generally, and it states par- 
tioularly the relations that hâve existed between the Adams 
Express Company and the défendant. 

It appears that, since August, 1862, until the bringing of 
this suit, the Adams Express Company bas conducted its 
business as an express carrier over the line of this railroad 
from Greencastle, Indiana, south to New Albany and Louis- 

*See Dinsmore v. Loutsville, C, é L. By., Co. 2 Fbd. Réf. 465. 
v.3,no.ll— 38 
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ville, with the exception of an interval of two years, during 
■which the Adams Express Company withdrew from this line. 
The agreement between the Adams Express Company and the 
Louisville, New Albany & Chicago Eailroad Company, the 
predeeessor of the défendant, and which, as stated in the 
supplemental bill, was subsequently recognized and adopted 
by the défendant, under which the Adams Express Company 
was carried by the défendant and its predeeessor during this 
period, was, from time to time, modified as to rates of charges 
but the gênerai plan or mode of conducting the business 
remained the same. According to that plan or mode, as, 
appears by afiSdavits read at the hearing, the express Com- 
pany was accorded a certain space in the baggage car of the 
defendant's passenger trains for its express matter and mes- 
sengers, for which it paid an agreed sum in gross where the 
express freight did not exceed a speoified weight, and an ad- 
ditional charge per hundred pounds where the express matter 
exceeded that specified weight. The express oompany, by 
means of its stationed employés, and its horses and wagons, 
and other conveniences and appliances connected with its 
offices, collected the express parcels to be transported by it 
from ail persons desiring to ship property through its instru- 
mentality, and delivered them aboard the defendant's bag- 
gage car, where they were taken into personal charge by a 
messenger of the express company, and retained by him in 
his Personal charge, during their transit by rail, until their 
arrivai at the place of destination, when they were delivered 
to the proper agent of the express company at that point for 
distribution and delivery to the respective consignées. Par- 
cels containing money or other articles of great value were 
packed and carried in iron safes. Parcels containing ordinary 
merchandise of less value were usually packed and carried in 
chests and trunks, while articles of greater weight or bulk, or 
articles of comparatively small value, that did not require so 
great care, were not thus packed, but deposited upon the floor 
of that part of the car assigned to the express messenger. 

During the same period another express company, the 
American, was carrying on a like business, in a similar man - 
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ner, and upon sim3ar terms, over that portion of the defend- 
ant's railroad from Greencastle to Michigan City, the northem 
terminus of the road, thence to Chicago. The bill avers that 
thèse two express companies, during the period named, inter- 
changed express matter at Greencastle, and that thereby each 
of them had a continuous and direct line of express communi- 
cation, daily, between Louisville and Chicago, and Chicago 
and Louisville. 

The aflûdavits show that each of thèse express companies 
made concessions in favor of such through express matter 
from its own local rates, so as to produce a reasonable through 
rate, and such as either company might hâve cbarged if it 
had performed the entire carriage itself . The affidavits also 
show that since the first day of July, 1880, when the defend- 
ant's course of business with the Adams Express Company 
complained of commenced, the two express companies, by 
arrangement between them, hâve continuously received ex- 
press matter at any point on the line of one company, destined 
for any point on the line of the other company, as through 
matter, becoming responsible for its delivery to the cousignee, 
and billing it through at through rateg. 

The bill allèges that in the year 1879 certain persons, ofH- 
cially or otherwise connected with the Louisville & Nashville 
Eailroad, of Kentucky, perfected the organization of an 
express company, under a Kentucky charter, known as the 
Union Express Company; that through their influence the 
Louisville & Nashville Eailroad Company, and several other 
southern railroad companies controUed by it or under it» 
influence, by concert between them, determined to give to the 
Union Express Company the exclusive right to do business as 
an express carrier over their Unes, and to exclude the Adam» 
Express Company, its messengers and agents, therefrom ; that 
they also procured the Louisville & Nashville Eailroad Com- 
pany, which, by ownership of stock or otherwise, exerted a 
controlling influence over the défendant, to cause the défend- 
ant to notify the Adams Express Company that ail existing 
agreements, express or implied, respecting the transportation 
of express matter by the défendant over its road, for the 
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Adams Express Company, would be considered null and void 
on and after April 20, 1880. The bill charges that the 
défendant had entered into a contract with the Union Express 
Company, whereby the latter Company waa to be granted the 
exclusive privilège of doing an express business over the 
defendant's road, and that it was the purpoae of the défend- 
ant, on and after the day last named, to exclude the Adams 
Express Company, its messengers, and agents from its line. 
The bill prayed, among other things, that the défendant might 
be enjoined from carrying this purpose into exécution, and 
from making any discrimination, as to facilities or charges^ 
in favor of any other express carrier or person, against the 
Adams Express Company, and, pending final hearing, for an 
interlocutory restraining order. The original bill was filed 
on the fifteenth day of AprU, 1880. 

On the nineteenth day of July, 1880, the complainant fîled 
an amendment and also a supplément to the bill. The 
amendment shows more particularly the agreement between 
the Adams Express Company and the railway company that 
■was inexistence when the latter gave notice to the express 
company that allexisting arrangements between thôm should 
terminate on the twentieth day of April, as above stated. 
This agreement, which was in writing, though formai éxecu- 
tion of it by the parties was neglected or omitted, was ebtered 
into on the eleventh day of May, 1870, and bas ever since, 
until the time of the giving of the notice above nientioned, 
been regarded and acted upon by the parties as the contract 
subsisting between them. 

By this agreement the railroad company contracted to fur- 
nish the express company sufficient space, in its baggage cars 
attached to its passenger trains, for the transaction by the 
express company of its business, and to grant to the express 
company the privilège of carrying a messenger, with a safe 
and 2,000 pounds of freight, each way, daily, between 
New Albany and Greenoastle, for which service the express 
company agreed to pay the railroad company $i}3per day; and 
for ail freight carried over the whole length of road between 
the above points, in excess of 2,000 pounds eaoh way, daily, 
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the express company was to pay the further sum of '8i cents 
for each 100 pounds. Settlement was to be made monthly. 
It was agrèed'that the railroàd company was not.to allow its 
conductors or baggage-masters to carry express matter on 
passenger trains upon which the express company sent its 
messengexs; that the railroàd company should net, during 
tbe existence of the agreement, accord greater facilities or 
more favorable rates to any other express carrier;: that the 
express company should assume ail risk of loss or damage of 
property carried under the agreement, except such as might 
resuit from the carelessness of the railroàd company, ita 
agents, or employés ; that the railroàd company should carry 
such ofQcers of the express company as might be necessary 
to the supervision of the express business free of charge ; that 
money belonging to the railroàd company should be carried 
for it by the express company' over the line of railroàd free 
of charge, but at the risk of the railroàd company; and that 
from. and to points off the line of railroàd the express com- 
pany should carry money for the railroàd company at two- 
thirds of its regular rates to the public, and under the sama 
responsibility as carrier as tbough fuU rates had beei^ 
charged. 

Thè agreement was to take effect on the fif teenth day of May, 
1870, and continue in force one year, at the expiration of 
which period it might be terminated by either party, upon 
thirty days' préviens notice in writing. 

The supplément to the bill allèges that after the filing of 
the original bill, viz., on the day of May, 1880, the de- 
fendant and the Union Express Company abandoned the 
arrangement they had entered into, and the défendant deter- 
mined to do its own express business over its own road, and 
'that on the fif teenth of that month it did commence to do such 
business ; that it entered into a joint or partnership arrange- 
ment with the Louisvnie & Nashville Eailroad Company, 
and the Louisville, Cincinnati & Lexington Eailway Com- 
pany, for the transaction of an express business over their 
lines, organizing a joint and principal office at Louisville, 
under the exclusive management of the Louisville & Nash- 
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ville Eailroaà Company; that such combined express organ. 
ization occupies upon the defendant's line the same independ- 
ent position thereon as the Union Express Company was 
intended to occupy, and is as much an independent organ- 
ization as that company would hâve been, and is no more 
entitled to exclusive rights than it would hâve been ; that the 
défendant, finding that it could not, by its direct arbitrary 
act, exclude the Adams Express Company from its line, deter- 
mined to accomplish the same resuit indirectly, by the impo- 
sition of oppressive terms and conditions that should be in 
efFect prohibitory; that accordingly Mr. Veech, the président 
of the railway company, on the twenty-sixth day of June, 1880, 
addressed a letter to Mr. Gaither, the résident manager of 
the Adams Express Company, enclosing him a schedule of 
the defendant's local express charges between Louisville and 
Greencastle, as the charges that would be exacted of the 
Adams Company, and which would be put into effect on th& 
first day of July, 1880 ; also advising that, in addition to such 
charges, the messengers and other employés of the Adams 
Company passing over the line would be required to pay full 
passenger fares ; also that at Louisville and Greencastle, th& 
terminal stations of the road, the messengers of the defend- 
ant's express would be required to take an account of ail the 
freight and packages of the Adams Company, including money 
and valuables contained in its safes, before the same would 
be received for shipment, and that at intermediate points the 
freight should be received and an account taken of it on the 
train, and that the défendant proposed to allow the Adams 
Company, for gathering and delivering freight at stations 
along the line, a rebate of 10 per centum on the regular tariff 
rates; that on the thirtieth day of June, 1880, Mr. Gaither re- 
plied to this letter, saying that the terms proposed could not be 
aceepted by the Adams Express Company; that the rates set 
forth in the schedule of rates so sent to Mr. Gaither, and 
which are copied in the supplemental bill, are the same rates 
prescribed by the défendant to be chargea to its own express 
customers generally, including ail services and expenses inci- 
dent to the collection and personal delivery of parcels; that 
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tlie expérience of the Adams Express Company, and of other 
large and long-established express companies, shows thafc the 
costs of such cccasional services amount to about 50 per 
eentum of the entire gross receipts ; that on the first day of 
July, 1880, the agent of the Adams Company at Louisville 
delivered aboard the defendant's baggage-car, attaohed to its 
passenger train, the safe and chest of the express company, 
containing divers packed parcels of express matter, destined 
for various points eouth of Greencastle, and also for varions 
points north of that place, to be transported in the usual 
course, but that the defendant's gênerai superintendent of 
express demanded of the agent that the safe and chest should 
be opened for his inspection, which demand being refused by 
the agent of the Adams Company, the safe and chest were 
removed from the car and train by the defendant's superin- 
tendent of express, and the train departed without them; 
that on the next day the safe and chest were again tendered 
for transportation, with the same resuit, the défendant wholly 
refusing to reoeive the same or to permit them to b,e placed 
in the car unless they should first be opened for an inspection 
of their contents, and to enable the defendant's express agent 
to make a list or schedule of the contents ; that this occurred 
at defendant's terminal station in Louisville ; that the Adams 
Express Company's agent then took the safe and chest across 
the river to the Indiana side, and there, and at the defend- 
ant's dépôt in New Albany, tendered the same succesaively to 
Cowk, the conductor, Board, the agent, and Harry Eose, the 
local express agent, at New Albany, of the défendant, in each 
case with like resuit, each refusing to receive the safe and 
chest, and to prevent them to be placed aboard the train, 
unless they should first be opened for inspection, so that a 
list of the contents might be taken ; that afterwards, on the 
same day, July 2d, the proper managing officer and agent of 
the Adams Company conferred with the président of the rail- 
way Company, with the view of effecting some reasonable 
agreement, by which the business might be carried on, at 
least, during the pendency of the sait, and until the rights of 
the parties might be ascertained by decree ; but that défend- 
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ant, through its président, still insisted upon ail tlie tcrms 
and conditions prescribed by his letter of June 26th, and 
would make no concession whatever, except that instead of a 
Personal examination of the contents of safes and elicsts, by 
his express officers or agents,, the Adams Express agents might 
présent a written statement of the contents of the safes and 
chests, to the end that freight might be charged at the defend- 
ant's' local scheduled rates upon each parcel, instead of upon 
the aggregate woight of the safes and chests with the packed 
parcels therein ; that to prevent the breaking up of the busi- 
ness of the Adams Express Company, upon that line, which 
would necessarily resuit from any material ipterruption of 
its business, it was compelled, for the time being, to submit 
to the terms exacted by the défendant ; that the terms imposed 
by the défendant are so onerous and oppressive as to render 
it impossible for the Adams Company to continue permanently 
to do business over the line, in compliance with them. The 
bill charges that it is the settled purpose of the défendant, 
either by its direct arbitrary aet, or indirectly by the imposi- 
tion of such unequal and oppressive terms as will, in effect, 
be prohibitory, to break up the business of the Adams Express 
Company and to exclude that company from its line of road. 
In addition to the relief praj^ed by the original bill, the sup- 
plemental bill, among other things, prays that the défendant 
may be required to transport the express matter of the Adams 
Company at reasonable rates of freight; that it may be 
required to make a reasonable rebate or réduction from its 
gênerai rates, on account of the accessorial service performed 
for itself by the Adams Company, and that it may be enjoined 
from demanding an examination of the contents of the safes 
and chests of the Adams Company, or from demanding a 
statement of said contents. 

The bill, and the amendment and supplément, vrere each ver- 
ified by affidavit. Upon the filing of the original bill a tempo- 
rary restraining order was granted by me, and it was ordered 
that the défendant show cause, on the seventeenth day of May, 
1880, why a provisional or preliminary injunction shouldnot 
issue according to the prayer of the bill. On the day last 
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named, apd the matter having been heard by Mr. Justice 
Harlan, an interlocutory injunction was granted by him in 
the foUowing terms : 

"Corne now the parties, by their solicitors and attorheys, 
and, as heretofore ordered, the défendant is required to show 
cause why a provisional and preliminary injiinotion shall not 
be made and issue herein, aceording to the prayer of the bill 
of complaint in that behalf ; and the court having heard the 
argument of the solicitors and counsel of the parties, and 
being sufficiently advised, does order, adjudge, and decree 
that, until the further order of the court on the final hearing 
of this cause, the défendant, its agents, oflScers, servants, and 
employés be, and they hereby are, severally, restrained from 
interferiug ^vith or disturbing in any manner the enjoyment 
by the Adams Express Company of the facilities now ac- 
corded to it by the défendant upon its lines of railway, for 
the transaction of the business of the said Adams Express 
Company, and of the express business by the public confided 
to it ; that the défendant shall reçoive for transportation the 
express matter and messengers of the Adams Express Com- 
pany at ail its dépôts and stations, and transport the same to 
destination, without molestât ion or hindrance, upon the same 
terms as to compensation for freight or passage money, and 
by the same train that it receives and transports express mat' 
ter and messengers for any other express company, or for any 
other part or portion of the public; and it is adjudged and 
decreed that the said défendant has no lawful right to make 
any contract of any kind with any person, firm, or corpora- 
tion, whereby it shall grant any rights, privilèges, accommo- 
dations, or facilities over its lines of railway which will 
prevent the said défendant from granting the same or equal 
rights, privilèges, accommodations, and facilities to the Ad- 
ams Express Company, or to any other portion of the public 
desiring to hâve, occupy, enjoy, and possess the same, and 
upon the same and equal terms as are offered by or afforded. 
to any other person, firm, or corporation. And the défendant 
is forbidden to interfère with any of the express matter or 
messengers of the Adams Express Company, and from exclud- 
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ing or ejecting any of its express matter or messengers from 
the dépôts, cars, and Unes of said défendant, and from refus- 
ing to receive and transport over its lines of railway, express 
matter and messengers of the said Adams Express Company; 
and from interfering with or disturbing the business of the 
said Adams Express Company, or its présent relations in réf- 
érence thereto with the said défendant, or preventing the 
transaction of its business over the lines of the défendant on 
the same terms and conditions as are or may be permitted to 
any other express company or individual for similar business ; 
nor to charge for the same in excess of what is reasonable 
compensation, with liberty to the parties to make such further 
application herein to the court as they may be advised is nec- 
essary to fix what is and shall be a reasonable compensation, 
or for any other matter growing out of the case. In the event 
of a dispute between the parties, pending the préparation of 
this cause, as to what is reasonable compensation for the 
services performed by the défendant company for complain- 
ant, such différence shall be referred to the court, after due 
notice, and, pending such référence, the complainant shall 
not be disturbed by the défendant company in the transaction 
of express busines over its lines upon reasonable terms as to 
compensation and otherwise. This order shall not conclude 
either party upon the final hearing as to any question upon 
the merits, which may be disclosed by the pleadings or the 
testimony, its object being only to préserve the présent siatos 
of the parties until the case is prepared for decree." 

On the fifteenth of July the complainant filed the afEdavits 
of L. C. Weir, and upon it moved for an order against the 
défendant, and also Valentine W. Eose, its superintendent of 
express, A. C. Cowk, one of its passenger train conduetors. 
Oscar Board, its agent at New Albany, and Henry Eose, its 
local express agent at the eity of New Albany, to show cause 
why they should not be attached for eontempt of the forego- 
ing injunction order. 

The affidavit set forth, among other things, the particulars 
of the tender of the safe and package chest of the Adams 
Express Company to Valentine Eose, the defendant's super- 
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intendent of express, on the first and second days of July, 
1880, and his refusai to receive the same for transportation 
unless the agent of the Adams Company tendering them 
would open them for examination by said Eose, to the end 
that he might make a schedule of their contents. Also of 
the tender by th« Adams Company's agent of the safe and 
chest, on the second day of July, to A. C. Gowk, couductor, 
Oscar Board, agent at New Albajiy, and Harry Eose, local 
express agent at New Albany, and the refusai by each of them 
to receive the same, unless they should first be opened for 
inspection for the purposes mentioned. As to thèse trans- 
actions of the first and second of July the affidavit accords 
with the allégations of the supplemental bill. 

The affidavit also set forth the f acts alleged in the original 
bill as to the arrangement between the Adams and American 
Express Companies for the interchange of through express 
matter to Greencastle,. upon such terms that such through 
express matter was carried by the two companies at one rea- 
sonable through rate; but it stated that since the first day of 
July, 1880, the défendant, while carrying such through ex- 
press matter by its own express at a reduced through rate, 
has exacted of each of thèse two express companies, respeot- 
ively, local rates of freight between the place of shipment of 
express matter and Greencastle, and the same local rates 
upon ail such matter between Greencastle and the place of 
destination, so that the aggregate charges between the two 
companies for such through carriage greatly exceed the rate 
at which défendant performed such carriage for shippers by 
its own express, and materially exceed the aggregate compen- 
sation received by thèse two companies for the service; 
the effect being that each express company is required to pay 
to the défendant, for the railroad freight between Greencastle 
and the place of shipment and delivery, as the case may be, 
materially more than it receives from its employer for the 
same service, and also for ail its accessorial service. 

A rule was granted against the parties named to show 
cause why they should not be attached for contempt of thé 
interlocutory order of injunction. Upon the return day of 
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the rule each party filed a second answer. Thèse answers do 
not deny the statements of the affidavit of Mr. Weir touch- 
ing the above-mentioned transactions of July Ist and 2d, nor 
as to the def endant's mode of charging the Adams and Amer- 
ican Express Companies local freight rates on such express 
matter carried past Greencastle from and to points south, and 
to and from points north, of that place. On the contrary, 
thèse matters may be said to be admitted. 

Numerous affidavits were read upon both sides, but as to the 
material matters of facts contained in them there is no very 
important çonflict. 

It was admitted by each party cited, except A. C. Cowk, 
that he had knowledge of the injunction order on and prior 
to the transaction mentioned in the affidavit of L. G. Weir. 

After the raiiroad company had refused to receive on board 
its cars the express company's safes and chests, on the first 
and second days of July, the former's président modified his 
demand as to the terms upon which the express company 
would be allowed to continue its business over the defendant's 
road, to the extent that, instead of a personal examination of 
the contents of the safes and chests, the express company 
might furnish a written list or inyentory of them, and pay 
the défendant freight at its local schedule rates upon each 
parcel, instead of upon the aggregate weight of the safes and 
chests, and the packed parcels therein ; the défendant reserv- 
ing, however, the right to open the safes and chests, and in- 
spect their contents, whenever it saw fit to do so. It is in- 
sisted that Mr. Gaither, the express company's manager, 
agreed to or acquiesced in the terms embraced in this modified 
demand, but the proof shows the contrary, Instead of con- 
senting and acquiescing, as claimed by counsel for the défend- 
ant, Mr. Gaither submitted to the terms exacted, fearing that 
only a temporary interruption of his company's business 
would be fatal, so far as this line of road was concerned. It 
is urged that the terms imposed upon the express company 
as conditions upon which it might continue its express busi- 
ness OYer this line of road are reasonable and lawful, and 
not in violation of the order of the court. 
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As bet^yee» the parties, the express company was a Bhip- 
per and the railroad company was a carrier. Unless the 
carrier has reason to suspect, from the condition of the pack- 
age offered, or from some other circumstance, that the con- 
tents are of a dangerous character, he is bound to receive and 
transport it to the consignée. This rule, however, is limited 
to carriers who, by their gênerai business, are engaged in the 
transportation of articles which are not in themselves dan- 
gerous to life and property^ If goods properly packed are 
offered for shipment, the carrier cannot refuse to receive 
them, unless he be first permitted to open the package and 
inspect the contents. In the Nitro-Glycerine Case, 15 Wall. 
524, WeUs, Fargo & Co, received at New York a box contain- 
ing nitro-glycerine, to be carried to San Francisco by the 
isthmus of Panama. There was nothing in the appearance 
of the box indicating the character of its contents, and it wa? 
received without information as to its contents being asked 
or given. On its arrivai at San Francisco the box was taken 
to the premises occupied by the carrier as a place of business. 
It was leaking, and while the servants of the carrier were 
att&mpting to open it the nttro-glycerine exploded, killing a 
number of persons, and injuringthe premises occupied by the 
carrier, and the adjacent premises. The carrier had no 
knowledge or reason to suspect the dangerous character of 
the contents. Suit was brought against the carrier for the 
damage caused by the accident to the premises occupied by 
other parties. In deciding the case, Field, J., said : "If ex- 
press carriers are thus chargeable with notice of the contents 
of packages carried by them, they must hâve the right to 
refuse to receive packages offered for carriage without a knowl- 
edge of their contents. It would, in that case, be unreason- 
able to require them to accept as oonelusive, in every instance, 
the information given by the owner. They must be at liberty, 
whenever in doubt, to require for their satisfaction an in- 
spection even of the contents, as a condition of carrying the 
packages. This doctrine would be attended, in practice, with 
great inconvenience, and would seldom lead to any good. 
Fortunately, the law is not so unreasonable. It does not 
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exact any such knowledge on the part of the carrier, nor per- 
mit him, in cases free from suspicion, to require information 
as to the contents of the packages offered. " The charges for 
carriage should be in proportion to the responsibility that the 
carrier is required to assume, and he may, therefore, inquire 
of the shipper the value of the package offered, and, if the 
îatter déclines to give the information asked for, the carrier 
can fix the value to suit himself, and thus limit his risk. If 
the shipper of diamonds or other articles of value, in answer 
to an inquiry of the carrier, fixes an inadéquate value upon 
them, and they are afterwards lost, the liability of the carrier 
cannot exceed the valuation thus made, Persons who wish 
to ship articles of great value, such as money or jewels, and 
hold the carrier accountable for the loss of them, must not 
purposely keep him in ignorance of the value of the articles 
entrusted to his care. 

In lOM. &W. 397, a number of small parcels belonging 
to différent owners were united in one large package, and di- 
rected to one person as consignée, and it was held that the 
carrier was bound to take the package, charging for it as if 
each parcel belonged to one person, and that there was no 
right to charge upon each separate parcel, as if it had been 
fihipped by itself. 

The defendant's refusai to carry the express company's 
safes and chests unless it was allowed to open the same and 
inspect their contents, or unless it was furnished by the ex- 
press Company with an inventory of the contents, with the 
understanding that whenever the défendant saw fit it might 
open the safes and chests and inspect their contents, and also 
unless it was permitted to collect the freights on each separate 
article or parcel as if it had been shipped by itself, was ail 
in violation of the express company's rights as a shipper, 
and in violation of the injunction order. 

It is asserted by the express company, and not denied by 
the défendant, that at the time the original biU was filed it 
was the intention of the Iatter company to exclude from its 
road ail other express companies, and to allow the Union Ex- 
press Company the exclusive privilège of doing express busi- 
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ness over its line. From the faets now before the court it 
looks verj muoh like, after aband.oning the arrangement be- 
tween the défendant and the Union Express Company, the 
former sought to do by indirection what it feared it would not 
be allowed to do directly. The new terms and conditions 
upon which the Adams Express Company was to be allowed 
to continue its business over the defendant's line of roadwere 
doubtless intended to be prohibitory, and the proof shows 
that practically they were. 

But it is now urged by the defendant's counsel that it may 
lawfully do its own express business over its own line of road, 
açd that at the rates at which it is now carrying freight for 
the Adams Express Company it can do its own express busi- 
ness with profits to its stockholders. On the other hand, it 
is insisted by the express company's counsel, that, by its 
charter, the défendant is not authorized to do an express busi- 
ness. 

Monopolies are not favored by the law, and it would seem 
that if railroad companies can afford to do the express business 
over their own Unes as well and satisfactorily in ail respects 
as that business is or can be done by express companies, 
and at the same time with less expansé to the public, express 
companies should not be heard to complain. 

The proper time, however, to décide this question, which 
is now the chief controversy between the parties, will be at 
the final hearing. I now express no opinion on it. The 
terms and conditions upon which the défendant bas received 
and transported the express company's freight for a number 
of years before this suit was commenced hâve been fully stated, 
and from a careful reading of the injunction order, though it 
is somewhat ambiguous, it sufiBciently appears that, without 
change in the terms and conditions, and until the final hear- 
ing, the express company was not to be disturbed in carrying 
on its business over the defendant's line of road; and if, in 
the meantime, either party should think the compensation 
which the défendant was thereby authorized to demand and 
reeeive from the express company for the privilèges enjoyed 
by the latter were unreasonable, application could be made to 
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the court to détermine what would be right between the parties ; 
that is to say, that, until the final hearing, or the further 
order of the court, the express company should be allowed to 
continue its business over the defendant's road on the same 
terms as to compensation and otherwise as it waa before the 
suit was commenced. 

The relations which hâve subsisted between the two com- 
panies before the litigation commenced were to continue until 
it was ended, and ail controversies which might arise out of 
thèse relations were to be decided, not by the défendant, but 
by the court. 

The injunction has been violated, but the parties against 
whom the order to show cause was entered hâve ail answered 
that in doing what they did they had no thought of disre- 
garding the order of the court, and that they acted upon the 
advice of counsel, supposing that they were doing nothing 
that they were forbidden to do by the injunction. 

The counsel who thus advised thèse parties are in good 
repute, both for ability and integrity. That they believed 
they were right in the construction which they placed upon 
the order of the court, and in the advice which they gave to 
the défendant, its ofQeers and employés, I hâve no doubt. 
What seemed to be the chief désire of counsel on both sides, 
in the argument, namely, a construction of the injunction 
order, has been accomplished, and the rule to show cause will 
be discharged on payment of costs, with leave to the com- 
plainant to move for an attachment in the event that the 
foregoing views of the court be disregarded by the défendant. 
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Chaffe & Bbo. w. Olivbb. 

{Cireuit Court, E, D. Arkansas. 1 — , 1830.) 

1. HUSBANU AND WlFE— MAKKIBD WoMAIf'S SïaPABATE PBOPBHTT— CoH- 

VBYANOB BY HusBAND. — A wlfe owned and resided with her liusl)aii''l 
upon landâ which were her separate property and estate under tliie 
statute. Her liusband conveyed thèse landa to a trustée to securéthe 
payment of a debt. The trustée sold the lands in pursuance of tàe 
power contained in the deed of trust, and made a deed to the purçhaserj 
after which the husband sfcknowiedged himself to be a tenant of thq 
purcbaser, to whom he agreed to pay rent for the lands. In an action 
brought by the purcbaser against the husband, for the possession of 
the land, hdd, that the wife «hould be admitted a défendant, and that 
upon tliese facts the plaintifls could not recover. 

Mrs. Oliver owned, and, with her husband, lived upon, cer- 
tain lands, which were her separate property and estate 
under the statute. Oliver, her husband, conveyed thèse 
lands to a trustée to secure a debt due from him to the 
plaintiffs. His wife signed this conveyance, but her acknowl- 
edgment was defective. The trustée in the deed sold the 
lands under the deed of trust to the plaintiffs, and executed 
to them a deed therefor. After the sale of the lands Oliver 
leased them from the plaintiffs. According to the terms of 
that lease the plaintiffs are entitled to the possession of the 
lands, as against Oliver, and this action of unlawful detainer 
was brought against Oliver for the purpose of dispossessing 
him. 

Mrs. Oliver filed her pétition to be made a défendant, in 
which she sets up that the lands were her sole and separate 
property and estate; that she never executed and acknowl^ 
edged the deed of trust which is the basis of the plaintiffs' 
claim to the lands, and that she never authorized or assented 
to the lease of the lands by the plaintiffs to her husband; 
that she is now, and for many years prier to the exécution of 
the deed of trust and lease had been, in the actual oecupancy 
and possession of the lands as her sèparatô 7)roperty and 
estate. 

Yonley à Wkipjile, for plaintiffs. 

U. M. Rose, for défendant. 

v.3,no.ll— 39 
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Caldwell, D. J. The leamed counsel for the plaintiffa 
concède Mrs. Oliyer's acknowledgment of the deed of trust ia 
fatally defective. On the showing made Mrs. Oliver ought to 
be admitted to défend the suit. Lewis v. Drewster, 57 Pa. 
St. 410 ; Johnson v. Fullerton, 44 Pa. St. 466 ; Gantt's Di- 
gest, §§ 4481-2. In the deed conveying the lands to Mrs. 
Oliver the grantor déclares the conveyance is "a gift of said 
lànds which I make to my daughter as a portion of my estate, 
hèreby intending to vest in her a separate property under the 
laws of Arkansas." 

The grantor obviously intended to limit the estate to the 
separate use of Mrs. Oliver. This intention is expressed in 
terms, and the use of the word "separate," according to the 
modem English authorities, is sufficient of itself to exclude 
the marital rights of the husband. Bispham's Eq. § 100; 
2 Perry on Trusts, §§ 647, 648; 1 Bishop on Married 
Womei., §§ 817, 824. 

The deed to Mrs. Oliver does not in terms pursue the lan- 
guago of section 8, '\ 111, of Gould's Digest, but that is not 
necessary; that act was intended to extend and enlarge the 
rights of married women to their separate property, and 
restrict th« common-law rights of the husband in the wife's 
property. 

It certainly was not intended by that act to restrict the 
opération of the existing and well-settled rules of equity by 
which a wife was secured in the separate use of her property, 
and to déclare that a conveyance that, by its terms, was in 
equity sufficient to limit the estate to the separate use of the 
wife, should no longer hâve that effect. 

Any language in the deed which, prior to the passage of 
this act, would hâve been effectuai to limit the estate to the 
separate use of the wife, was still effectuai for that purpase 
after the passage of the act. 2 Bishop on Married Women. 
§§ 90-92. 

In the absence of this statute, Oliver would, in equity, hâve 
held thèse lands as trustée for his wife. Under the statute 
both the légal and equitablç titles were united in her, and, in 
the language of the act, she was poseessed of them "in her 
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own right and name, and as of her own property." In a 
Word, she was invested with the légal title, freed from the 
marital rightsof her husbarid and the claims of his creditbrs. 
Howell V. Howell, Adm'r, 19 Ark. 345 ; 1 Bishop on Married 
Wonien, §§ 799-801 ; AUen v. Hightower, 21 Ark. 316. 

In the absence of the statute, Mrs. Oliver would hâve been 
driven to her remedy in equity to recover this property, (1 
Bishop on Married Women, § 801,) and in this court she 
could not hâve availed herself of her équitable title as & 
defence to this stiit ; but, under the statute, she is the légal 
owner of the lands, and by the provisions of the Code may 
sue and défend in her own name, at law, for the protection 
of her right. Gantt's Digest, § 4487; Trieber and Wife v* 
Stover â Co. 30 Ark. 727. 

The deed to Mrs. Oliver, by its tenns, disclosed that thèse 
lands were her separate estate ; and this deed was recorded 
before the exécution, by her husband, of the deed of trust to 
the plaintiffs, and before the exécution by him of the lease to 
the plaintiffs. The record of the deed was notice to the 
plaintiffs, and équivalent to filing a schedule. Gould's Digest, 
§ 8, c. 111. The deed of trust and lease were nuUities 
as against Mrs. Oliver. Oliver had no possession of the lands 
or right of possession, but entered under and in subordination 
to his wife's title. If it be conceded that the lease estops him 
to deny plaintiffs' title, it does not bind or estop his wife, who 
aU the time has been in the possession of the lands, and enti- 
tled tothe rents and profits, to the exclusion of her husband and 
his grantors. She is now hère setting up her rights, and she 
cannot be deprived of them by any lease or other devisé of 
her husband.., She isentitled to a judgment that will leave 
her in the enjoyment of that which is clearly hers. 

Such a judgment necessarily enures to the benefit of hei' 
co-defendant, her husband, because, if one défendant sho\frs a 
good right to the exclusive possession of the whole premises, 
the plaintiffs hâve no right of possession, and their action 
fails as to ail of the défendants. 

It would be a vain thing to render judgment in favor of 
the plaintif-?, and against one défendant, upon a record ahd 
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évidence that disclosed that ne|tber that défendant, nor the 
plaintiffs had any title or right of possession. Besides, the hus- 
band bas a right to live with his -wife on her lands, and a 
judgment of ouster against him on a lease of hex lands, not 
assented to by her, an,d which he had no right to make, and 
that did not bind her, would resuit in dispossessing tlie wife 
from her lands, or in sépara ting husband and wife. Neither 
of thèse things can be done. The right of , possession in the 
TFife enures to the benefit of the husband, in such case, and 
as the plaintiffs hâve no right of possession against the wife, 
they hâve none against the husband, by reason of the para- 
mount right and duty of , husband and wife to live together, 
and which is a right and duty founded on such high consid- 
érations of public policy that no instrument executed by 
either can be used by a third party, by way of estoppel or 
otherwise, to destroy the right or release from the duty. 



Butler and others. Trustées, v. Dotislass and othera. 

{Circuit Court, E. D. Arkansas. , 1880.) 

1. EqxTiTT — Statb andFbdbkal Courts. — In the détermination of a 
question of equity law, the fédéral and state courts appeal to the same 
Bouroes of information on equity jurisprudence, and the décisions of 
either are not binding on the other. 

a. Sami?— Vendor's Libn — Porbclosube— Statutobt Bar. — In Arlcan- 
eas there is no statutory bar Xo a suit in equity to foreclose a vendor's 
lien for the purchase money of real estate, where the vendor bas not 
parted with the légal title. 

S. Bamb — Bame — Same — Rkasonablb Timb. — In such case the lien must 
be enforced within a reasonable time, and the fédéral courts hold that 
that reasonable time is not less than 20 years. 

4. Bamb — Légal Titlk — Bon a Fidk Purchasb— Noticb. — The protec- 
tion extended by a court of equity to a bona fide purchaser belongs 
only to the purchaser of the légal title without notice of an outstand- 
ing equity. He who purchases no légal title is not protected, even 
though without actual notice. 

B. C. Brown, for plaintiffs. 

Pindall, Dodge é Johnson, for défendants. 
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McCbaey, C. J. This cause bas béen submitted upon tbe 
pleadings and proofs. The facts are as follows : The com- 
plainants, being the owners of tbe real estate described in tbe 
bill, contracted to sell tbe saùie to B. W. Lee and Alfred Doug- 
lass. Lee gave notes for tbe purebase money, and complain- 
ants, retaining title in themselves, gave a bond «onditioned 
for a conveyance upon payment of tbe notes. ■ 

The purchase-money notes are still beld unpaid by com- 
plainants, wbo bring this suit to enforce their vendor's liêh. 
Tbe purchasers, B. W. Lee and Alfred Douglass, "sbîd tbe land 
tothe défendant Thomas Dôiïglass, making'tohiin a deed,"under 
which he entered into possession and bad beld fbe same for 
a period of about 18 years prior to the commenceofent of 
this suit. Tbere is a plea of the statute of limitations. 

1. The suprême court of this state bave decided tbat tbere 
is no statutory bar to a suit in equity to foreclose a vendor's 
lien for the purebase money of real estate where the vendpr 
bas not parted with the légal title. Hall v. Denckla, 28 Ark. 
510. Wbether, therefore, a fédéral court of equity in this 
state sbould, by analogy, adopt as the period of limitation 
tbe lengtb of time required to bar an action at law for the 
purchase money, or an action of ejectment for the land, or 
whetber the payment of the purchase money and satisfaction 
of the lien will only be presumed after tbelapseof 20yeàrs, 
is a question of equity law to be determined by a resort to 
the recognized authorities and sources of informatioû on 
equity jurisprudence. 

In tbe détermination of sncb a question pf equity law tbe 
fédéral and state courts appeal to the same sources of Infor, 
mation, and tbe décisions of either are not binding on tbe 
other. Johnston v. Roe, 10 Cent. Law Jour. 328, [S. C. 1 Fed. 
Eep. 692,] and cases cited. 

2. Tbe défendant Thomas Douglass was not an innocent 
purchaser without notice, because bis grantors bad only an 
equity in tbe land. He was bound to take notice of the fact 
tbat the légal title was in complainants, and beld as security 
for the unpaid purebase money. The protection extended by 
a court of equity to a honafide purchaser belongs only to tbe 
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purchaser of the légal title without notice of an oufstanding 
equity. He yrho purchases no légal title is not proteoted, 
even though without actual notice. Story's Eq. Jur. § 1502; 
Vattier v. Hinde et al. 1 Pet. 252. 

3. When a purchaser goes into possession under a contract 
of purchase, equity makes the vendor a trustée to the vendee 
for the conveyance of the title; the vendee is a trustée for 
the payment of the purchase money and ,the performance of 
the terms of the purchase. 10 Pet. 225; Lewis v. Hawk- 
ins, 23 Wall. 119. Such a trust, however, must be enforced 
within a reasonable time. What that reasonable time is may 
be somewhat unsettled, and may vary according to circum- 
Btances; but it is settled, so far as the fédéral courts are con- 
cerned, that it is not less than 20 years. Boone v. Childs, 
10 Pet. 177, 223-224; Lewis v. Hawkins, supra. Thestatute 
of limitations did not run against complainants during the 
war of the rébellion. Brown v. Hiatts, 15 Wall. 178. As the 
time of the defendant's occupancy has been less than 20 
years, exclusive of the period of war, the defence of the stat- 
ute of limitations is not good, and there must be a decree for 
complainants. 

ON EEHBAEING. 

McCeaet, g. J. Upon motion of counsel for respondents, in 
the foregoing case, a reargument was ordered, and the case 
has been reconsidered. It is insisted that it has become a 
rule of property in Arkansas that suits in chancery, to en- 
force a lien upon real estate oreated by sale under title bond, 
must be commenced within the same period limited by law 
for bringing ejectment, in analogy to the statute of limita- 
tions. This suggestion is answered by the case of Lewis 
V. Hawkins, 23 Wall. 119, which went up from Arkansas. 
In that case the suprême court say: "In many of the cases 
it is held that the lien of the vendor, under the circumstancea 
of this case, is substantially a mortgage. It is well settled 
that the possession of the mortgagor is not adverse to the 
mortgagee. In the case last cited it is said that to apply 
the statute of limitations 'would be like making the lapse of 
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time the origin of title in the tenant agaînst his landlord.' 
That the remedy upon the bond, note, or, simple contract 
for the purchase money is barred in cases like this, in no- 
wise affeots the right to proceed in equity against the land. 
As in respect to mortgages, the lien will be presumed to hâve 
been satisfied after the.lapse of twenty years from the ma- 
turity of the debt, but in both cases lâches may be explained 
and the presumption repelled. The principles upon which 
this opinion proceeds are distinctly recognized in Harns v. 
King, 16 Ark. 122. That case alone would be décisive of the 
case before us. The considérations \rhieh apply where the 
vendor in such cases resorts to an action of ejectment were 
examined by this court in Bumett v. Caldwell, 9 Wall, 290." 
The case of Bumett v. Caldwell hère referred to seems to es- 
tablish conclusively the doctrine that the vendee, under a 
bond for a'deed, though placed in possession by the vendor, 
does not hold adversely to the latter. The court say : "If 
the contract stipulâtes for possession by the vendee, or the 
vendor puts him into possession, he holds as a licensee. The 
relation of landlord and tenant does not exist between the 
parties. The characteristic feature of that relation is want- 
ing. The vendee pays nothiug f or the enjôyment of theprop- 
erty. The case cornes within the category of a license. In 
such cases the vendee cannot dispute the title of the vendor, 
any more than the lessee can question the title of his lessor. " 
In Harris v. King, (16 Ark. 122,) the suprême court of 
Arkansas recognized the doctrine announced in thèse décis- 
ions. I do not feel at liberty to départ from that doctrine, 
and I do not think it can be maintained that a différent rule 
bas been, by other and later décisions, so firmly established 
in Arkansas as to constitute a settled rule, respecting property 
in that state, -which the fédéral courts are bound to follow. 
The doctrine that the purchaser who enters into possession 
without obtaining a conveyance of the légal title, and without 
paying the purehase money, who holds only under a bond for 
a deed, to be executed when the purchase price is paid, is a 
mère licensee, and a trustée for his vendor, having no adverse 
relation to him, is 60 well grounded in reason, and so thor- 
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oughly fortified hj. autliority, that I am not disposed to départ 
from it. By the very fact of taking and holding under a bond 
for a deed to be thereafter executed by the vendor, such a 
purchaser recognizes the title of his vendor, and aclmowl- 
edges himself as holding in subordination, and not in antag- 
onism, to it. True, this relation may subseqaently be changed, 
and the purchaser may assume an adverse position; but, 
"when this is olaimed, it must be shown by proof. If it 
appears that he entered into possession under a, bond for a 
deed, and in amity \irith the holder of the fee, the law will 
présume a continuance of that relation until the contrary 
appears. And it is equally clear that one who purchases 
from the holder of a mère equity of this character takes no 
greater rights, or stronger equity, than his vendor possessed. 
. It is said that the lien of the vendor in such a case is sub- 
stantially a mortgage, and that a suit to foreclose a mortgage 
must be brought within the period fixed for commencing an 
action of ejectment to recover possession of the land. But 
this position is directly in conflict with the ruling of the 
suprême court of the United States in Lewis v. Hatvkins, 
supra, where it is held that "the possession of the mortgagor 
is not adverse to that of the mortgagee," and that to apply 
the statute of limitations "would be like making the lapse of 
time the origin of title in the tenant against his landlord;" 
aud where it is said that the lien of a mortgage "will be pre- 
sumed to hâve been satisfied after the lapse of 20 years from 
maturity of the debt," unless the lâches be explained, and the 
presumption repelled. It seems to me that this décision es- 
tablishes the rule by which I must be governed as a matter of 
authority. It also commends itself to my mind as eminently 
just and reaeonable. 
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Portée v. The City op Janesville. 
{Circuit Court, W. D. Wiseonsih.' , 1S80.) 

1. CiECUiT Courts — Jurisdiction — AssiaNEB op Municipai^ Bond — 

AcT OP Makch 3, 1875, c. 137, } 1.— The circuit courts of the United 
States hâve jurisdiction, under section 1, c. 137, of the acl of March 3i 
1875, over a suit brought by the assignée of a municipal bond, where 
such bond is in form a simple aclinowledgment of indobtedness, and 
an unconditional promise to paya certain sum of monçy at a time 
certain. 

2. NegotiabTjE Instruments — "Bearer" or "Order." — The words 

" bearer ". or " order " are not essential to the negotiability of a prom- 
issory note. 

Demurrer to complaint. 

Wm. Ruyor, for plaintiff. 

Ed. F. Carpenter and John Winans, for défendant. 

Bonn, D. J. This action is brought by the plaintiff, -vrho 
is a citizen of Massachusetts, against the city of Janesville, 
in Wisconsin, to reeover the amount of a certain bond for the 
sum of $1,000 and interest issued by the défendant to the 
Eock Eiver Valley Eailroad Company, a corporation in Wis- 
consin, and assignée to the plaintiff, 

The following is a copy of the bond : 

United States of America, 

State of Wisconsin, 

JanesviijLe, July 1, 1863. 

$1,000, janesville scrip. No. 47. 

This certifies that the city of Janesville is indebted to the 
Eock Eiver Valley Union Eailroad Company in the principal 
sum of $1,000, payable to said company or its assignées at 
the end of 20 years from the first day of July, 1853, with 
interest at the rate of 8 per cent, per annum, payable 
semi-annually in the city of New York, on delivery of the 
interest warrants hereto annexed, as they shall respectively 
become payable, until said principal sum is fully paid. In 
testimony whereof, and pursuant to a vote of the common 
council and citizens of the city of 'Janesville, in a city meeting 
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duly notified and held for that purpose, I, A. Hyatt Smith, 
mayor of said city, hereunto subscribe my name, and cause 
the seal of said city to be affixed. 

Dated at Janesville, July 1, 1853. 

Subscribed and sealed thisfirst day of August, 1853. 

By A. Hyatt Smith, Mayor. 

Countersigned by J. W. Hobson, Treasurer. 

Annexed to the bond set eut in the conaplaint are 40 
coupons, for the payment of semi-annual interest, in thia 
form: 

INTEREST WARRANT POB FORTT DOLLABB. 

On the first day of July, 1873, the city of Janesville, Wis., 
will owe and will pay to the Eoek Eiver Valley Union Eail- 
road Company, or bearer, $40, being for the half year yearly 
interest on city certificate No. 47, for |1,000, payable in the 
city pf New York. J. W. Hobson, Treasurer. 

The défendant demurs to the complaint, and the point re- 
lied upon is that the Eock Eiver Valley Union Eailroad Com- 
pany, being a Wisconsin corporation, could not assign the 
bond to a citizen of Massachusetts so as to enable him to 
bring an action in this court ; and the question presented is 
whether the bond in suit is a promissory note, negotiable by 
the law marchant, within the intent and meaning of section 
1, c. 137, of the act of March 3, 1875, defining the jurisdic- 
tion of circuit courts. 

It is contended by the défendant — First, that the instru- 
ment sued on is a bond and not a promissory note ; second, 
that, if a note, it is not negotiable by the law merchant, it not 
containing the words "bearer" or "order." 

In regard to the first point, sealed instruments of this char- 
acter, providing for the payment of money at a future time, 
certainly hâve in this country, with very few exceptions, been 
held promissory notes rather than specialties. In fact, the 
instrument in suit answers every définition and requisite of a 
promissory note by the law merchant. 

It is not in form a bond, but it is a simple acknowledg- 
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ment of indebtedness, and a promise to pay a certain sum of 
money at a time certain, without condition. Andthatis just 
what a promissory note is. 

It was not the intention or object of the statute to except 
promissory notes and bills of exchange by name, but to ex- 
cept commercial paper that is negotiable by the law mer- 
chant; and the words "promissory notes" and "bills of ex- 
change" were intended to include ail negotiable paper, by 
whatever technical name it might be known. 

Municipal bonds of this character hâve always been held 
commercial paper by the United States courts, and it never 
could hâve been the intention of congress to distinguish be- 
tween thèse and ordinary notes and bills, giving jurisdiction 
in one case and not in the other. 

On the other point, that -the instrument is not in form ne- 
gotiable, is not tenable. Though the words "bearer" or "or- 
der" are more commonly used to dénote an intention to make a 
note transférable by delivery or indorsement, they are by no 
means essential, and any other words, evincing such an 
intent, are equally efficient for such a purpose. The words 
"or its assignées," used in the instrument, undoubtedly ren- 
der the note capable of being negotiable, the same as though 
the words "or order" had been used. They show an intent 
to render them transférable from person tp person. The fact 
of coupons being annexed for the payment of semi-annual 
interest running to bearer, thèse being part and parcel of the 
bond itself, confirms this view, and évinces a like intent to 
place the bonds on the market as commercial paper. Indeed, 
the purpose of their issue being to aid in the construction of 
a railroad, and to raise money for that purpose, they would 
be of very little use to eiïectuate that object if they could not 
be transferred. See City of Lexington v. Butler, 14 Wall. 282, 
293 ; Brainerd v. A'. Y. dt H. R. Co. 25 N, Y. 496 ; Blake v. Board 
Sup'rs S. Co. 61 Barb. 149 ; 8 Kent's Com. 77; Story on Notes, 
(7th Ed.) §§ 43 and 44, and cases cited; Daniels on Negoti- 
able Instruments, § 1046 ; Klauber v. Biggerstaff, 47 Wis. 551. 

The case of Gregg v. Westorii 7 Biss. 360, denying the 
jurisdiction of this court, is not in conflict with this view,' as 
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that case turned upon the construction of the Indiana stat- 
ute, which provides in effect that unless a note is made pay- 
able to order, or bearer, at a particularbank, whateverequity 
the maker is entitled to against the payer he may assert 
against any indorser ; which means, of course, that a note is 
not negotiable in that state unless payable to order or bearer 
at a bank. In such a case it seems quite clear that an indorser 
could not dérive jurisdiction to sue in the United States courts 
by assignaient, as such a note is not negotiable by the law 
merchant. 



JbALLOU V. COUNTT OF JaSPBB. 

(Gireuit Court, 8. D: lUiiun». July 7, 1880./ 

1. MtmicrpAii Bonds — Pottded Bonds — Act of thb Lbgislatube of 
IijLinois.— -An act of the le^slature of the state of Illinois authorized 
ail municipal corporations totakeup and cancel oulsitandiDg bonds 
and other évidences of indebtedness, issued for thebeneiitof a certain 
railroad, under a pirior act of the législature, and fund the same. 
' Eeld, thûlwhere & funded bond -Was regùlarly issued, and perform- 
ance of ail the essontial conditions alleged in the bond, payment could 
not be refused a bona fide liplder upon the grounij that the original 
bond was issued by the county supervisors, instead of the countv 
court, contrary ta tte terms of the original act. 

Hay, Green é Little, for plaintiff. 

Hallay é Wood, îov deîend^int. 

Deummond, C. J. The question in this case arises on the 
construction to be given towhat is called the funding stat- 
ute of this state, authorizing counties, cities, townships, 
school districts, and other municipal corporations to take up 
and cancel outstanding bonds and other évidences of indebt- 
edness, and fund the same; in connection with the act of 
March 1, 1867, which authorized cities, towns, and counties 
to subscribe for stock to the Grayville & Mattoon Eailroad 
Company. 

No objection is made to the validity of the bonds which 
were issued in this case, as not having been in accordance 
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■sritli the fundîn^ la-w, but it is claitned tiat' there was a vice 
in tke issue of thé original bonds, for which thé funding bonds 
•were given, anid therefore thïtt'the funded bonds were void, 
and the county is not liable. 

The facts relied upon to show the invalidity of the original 
bonds are that the law of 1867 required that the bonds 
should hâve been issuedby the direction and authority of the 
county court, and they were, in fact, issued under the authority 
and by the board of supervisors of the county, while the 
suprême court of this state bas decided that what is called 
the curative act of April 9, 1869, which sought to remedy 
fiome of the defects which it was supposed had occurred in 
the issue of the boûds, is inoperative and in violation of thé 
constitution, and therefore there was no légal authority npoiï 
which the original bonds could rest, and the funded bonds 
are invalid. 

Now, if we concède that the original bonds were not issùed 
in strict conformity with thé statute, and that the curâ^ive' 
act was inoperative, still the bonds' Were issued by anothèf 
branch of the légal authority of the 'county of Jasper, the 
board of superVisors of the céunty, who: had authority. iii 
many cases to act for the cbtinty. ' It is true, it is tjlàim'èd 
ihey had not authority in this partieular- instance to iësuè' 
the bonds, but that the county court alone had authority ;- 
and yet both bodies would act 'fût thé county; and wouW pur*- 
port to represent the people-of the county, arid it is not denied' 
but thatHhérô Was a vote of the peOplie of the county author-' 
izing the issue of thèse bonds by the board of supervisera.' 
Therefore, it may be said, I think, with a great deal of truth, 
although technically the original bonds were not issued by 
the proper authority, still they were bonds issued, in one 
sensé, by the county, and which created a debt on the part of 
the county ; and as money had been advanced to the county 
it would constitute an équitable claim against the county, 
notwithstanding the bonds might hâve been issued by the 
wrong tribunal. That being the state of the case, the ques- 
tion is whether it was not compétent for the county, under 
the funding law, to recognize the validity of thèse bonds, 
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notwithstanding tliere might hâve been an irregularity, and 
notwithstanding they might hâve been issued, in point of 
fact, by the board of supervisors instead of by the county 
court. 

The funding law declared that the bonds might be issued 
for any indebtedness which was binding, or which constituted 
a subsisting légal obligation against the county. It is to be 
observed that this funding law declared that there should be 
no funding bonds issued, except upon a vote of the people, 
and a vote was accordingly had, and thèse funded bonds were 
issued under that vote and by the proper authority. Thèse 
facts are ail alleged in the funded bond, and the question is 
whether, as against a honafide holder, the county can go back 
of ail this, and défend against this, or similar actions, on the 
ground that there was a vice in the original indebtedness ; 
that is, in the source of the original indebtedness, in that the 
bonds were issued by the board of supervisors, instead of by 
the county court. We think that it cannot, but that it must 
be assumed, especiaUy in view of ail thèse récitals in the 
funded bonds, to the effect that their issue was under this 
law, and that the proper county authorities had determined 
that it was a binding obligation on the county for which thesô 
bonds were issued, they were valid, and that there must be 
an end of thèse contesta and defences some time or other; 
and, having issued thèse bonds under thèse circumstanccs, the 
county of Jasper cannot contest their validity now, even ad- 
mitting that it could do so if the suit were brought on the 
original bonds. 
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United States v. Weedon and otheK. 
^Circuit Ooiirt, D. Maryland. July 27, 1880.) 

1. Iiîtbrnai.Ketentje—Stamp8— Friction Matoheb— Member ofMan- 

TJFACTUBiNa FiHM— Rev. St. { 3425.— Section 3425 of the Revised 
Statutes provides, in eSect, that the comiuissioner of internai revenue 
may, from time to time, deliver to any manufacturer of friction 
matches a suitable quantity of adhesive stamps, sucft as are required 
in that business by law, without requiring prepayment therefor, on a 
crédit of 60 days, upon such security as he may deem sufflcient. Udi^ 
that a person who is a member of a flrm engaged in the manufacture 
of friction matches, is amanufàcturerof friction inatches, with whom 
the government may dea! as such. 

2. Sahe — Revende Agent— EvedenCb. — Evidence in this case Tuïd in- 

sufficient to establish the fact that the stamps were funiished such 
person as an internai revenue agent. 

A. Sterling, Jr., for plaintiff. 

F. W. Brune, S. T. Wallace, and B. W. Mirter, for défend- 
ants. 

Bond, G. J. This is a writ of errer from the district court 
to the circuit court, alleging errors in the instructions of the 
district court to the jury at the trial of the cause. The suit 
was brought by the United States upon a bond given by one 
James H. Weedon, as principal, and Anderson H. Armistead, 
George. C. Hicks, and John I. Armistead, as sureties, which 
•was conditioned as follows : 

"The condition of the foregoing obligation is such that, 
whereas, the said James H. Weedon is a manufacturer of 
friction matches ; 

"And, whereas, under the provisions of the one hundred 
and sixty-first section of an act entitled 'An act to provide 
internalrevenue to support the government, to pay interest on 
the public debt, and for other purposes,' approved June 30, 
1864, the commissioner of internai revenue is authOrized 
from time to time to furnish, supply, and deliver tô any 
manufacturer of friction or other matches, cigar lights, or 
■wax tapers a suitable quantity of' adhesive or othter stamps, 
euch as may be prescribed for use in such cases, 'without pre- 
payment therefor, on a crédit not exceeding 60 days, requir- 
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ing in advance such security as he may judge necessary to 
secure payment therefor to thé treasury of the United States 
within the time prescribed for such payment ; 

"And, whereas, adhesive stamps hâve been delivered, or 
hereafter may be delivered, to said James H. Weedon, by 
virtue of said authority : 

"Now, therefore, if the said James H. Weedon shall, on or 
before the tentb day of each and every month, make a state- 
jnent of his account upon form 65|- of the internai revenue 
bureau, and upon such other form or forma as may hereafter 
be added thereto^ or upon such other form or forma as may 
hereafter be submitted therefor, showing the balance due at 
the commencement of the month, the amount of stamps 
reçoive and the amount of money remitted by him during 
the month, and the balance due from said James H. Weedon 
at the close of the month next preceding, and shall do and 
perform ail other acts of him required to be done in the 
premises, according to law and régulations; shall well and 
truly pay or cause to be paid to the treasurer of the United 
States, for the use of the United States, ail and every such 
Bum or sums of money as he, the said James H. Weedon, 
may owe to the United States for adhesive or other stamps 
■which hâve been or shall be delivered to him, or vrhich bave 
been or shall be forwarded to him, according to his request or 
order, within the time prescribed for payment for the same 
according to law, and shall and will pay or cause to be paid 
to the said treasurer, for the use aforesaid, each and every 
Bum of money as shall become due or payable to the United 
States, at the time and on the days each sum shall respect- 
ively become due or payable, then the above obligation to be 
void and of no effect, otherwise to be and remain in fuU force 
and virtue." 

The pleas filed were nil débit, and that the loss, if any, 
was the fault of the plaintiff, and not that of défendants. 
Errors in pleading were waived. 

To support the issue on the part of the plaintiff the district 
attorney offered in évidence the transcript of the account of 
James H. Weedon with the treasury departmlent, as certified 
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by the comptroUer of the treasury; and aiso offered in évi- 
dence the written orders signed by Weedon for the stamps 
furnished, and Weedon's receipts for them. Each of said 
orders is in the words foUowing, or words to the same effect ; 
"Please send $3,000 worth of one-cent stamps of my private 
die, Mo. Match Co. EespeetfuUy, James H. Weedon." And 
the receipts for the stamps are in the -words following, or 
words to like effect, which will not vary the question to be 
deeided hère: "Your letter of September 21, 1872, bas been 
reeeived. I am also in receipt of the United States internai 
revenue stamps therein referred to, amounting to $3,300, in 
satisfaction of my order under date of Septeniber 18, 1872. 
I am, very respectfully, [eigned,] James H. Wheedôn. To 
Commissioner of Internai Eevenue, Washington, D. G." 

The défendants, to support the issue on their part, offered 
in évidence an aeeount sent to the défendant Weedon from 
the treasury department, charging him with a like amount of 
stamps, calling him in the account James H. Weedon, match 
manufacturerj internai revenue stamp agent. It was further 
fihown by défendants that, at the date of the bond, and dur- 
ing ail the time he reeeived stamps, Weedon was a member of 
the firm of Weedon, Armistead & Co., and did no business as 
a match manufacturer except as a member of the firm, and 
that the stamps ordered and reeeived by him were used by 
that firm. It was in proof, also, that at the time of the exé- 
cution of the bond in suit ail the sureties thereto knew that 
he 80 carried on the business of match manufacturer as a 
member of the firm of Weedon, Armistead & Co. 

Thèse are ail the facts necessary to détermine the question 
raised by the instructions of the district court. The défend- 
ants prayed the court to instruct the jury asfollows: "If the 
jury believe, from the évidence, that the défendant Weedon, 
at the time of the exécution of the bond sued upon, and 
thenceforward, down to the time of the last delivery of 
stamps given in évidence, was a member of the firm of Wee- 
don, Armistead & Co., who were manufaoturers of matches, 
and that said Weedon, except as a member of said firm, and 
in conjunction with bis partner, John I. Armistead, was not 

7.3,no.ll— 40 
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à manufacturer of matclies, or engaged in manufacturing 
matches, during any part of that time, and that ail the 
stamps proved to hâve been furnished to Weedon were pur- 
chased by him for the use of said firm only, and used exclus- 
ively therefor and not otherwise, and that was known to 
ihe plaintiff prior to the furnishing of the stamps, which 
remain unpaid for ; that said Weedon was engaged in manu- 
facturing matches as a member of said firm of Weedon, Arm- 
istead & Co., and not otherwise, — then the plaintiff is not 
«ntitled to recover in this action against the défendants upon 
the bond given in évidence." 

By section 3425 of the Eevised Statutes it is provided that 
the commissioner of internai revenue may, from time to 
time, deliver to any manufacturer of friction matches a suit- 
able quantity of adhesive stamps, such as are required in that 
business by law, without requiring prepayment therefor, on a 
■crédit of 60days, upon such security as he may deem sufficient. 
And the same section, by which alone the commissioner of 
internai revenue was authorized to deliver on crédit to match 
manufacturers the proper stamps, allows each manufacturer 
to provide his own die or impression, which is to be his trade- 
mark until he changes it, and which he might lawfully put 
on articles manufactured by him, or upon articles purehased 
from others which he thought sufficiently well manufactured 
as to make him willing to sell them as his own manufacture. 

The sole question, therefore, under the first prayer of the 
^iefendants, is whether or not a person who is a member of 
r, firm engaged in the manufacture of friction matches, is a 
manufacturer of friction matches with whom the government 
may deal as such. There is no requirement of the statute 
that the stamps sold to a person shall be used by him indi- 
vidually. Thèse stamps were sold upon the order of Weedon, 
receipted for by him, and used by him in his firm; his partner 
and himself being engaged in the manufacture of friction 
matches. If Weedon was not a manufacturer, neither was 
Armistead, nor the Company of which the firm was composed. 
So it appears that while a large amount of stamps were used 
for the proper stamping of friction matches, made and sold 
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by thîs firm, tliere was no one engaged in production of the 
matches who could be styled a match manufacturer. To 
state this proposition, it seems to me, is to réfute it. It was 
unnecessary that ail of the members of the firm should ap- 
ply for stamps ; one of the copartnership was sufficient. He 
was a manufacturer of matches, assisted by his partners, and 
the bond given to secure the payment of the amount ordered 
by him as a manufacturer of matches is responsible for the 
value of those he obtained by virtue of its security. The 
court granted the prayer of the défendants upon this point, 
and, I think, did so erroneously. 

The défendants asked the court, in the second place, to 
instruct the jury that the plaintiff could not recover, in this 
action, for any stamps deliyered to Weedon as an agent of 
the plaintiff, or in the double capacity of agent and manu- 
facturer of matches. In the accouijts offered in évidence by 
the défendants, fumished Weedon from the treasury depart- 
ment, and in that offered by plaintiffs, he is styled "Match 
Manufacturer and Internai Eevenue Agent." This was the 
only proof of his being a reyenue agent. Ail the stamps fur- 
nished him were fumished upon his own orders as "Match 
Manufacturer." It was for thèse, or the value of them, that 
the bond was sued. 

There was no évidence that he had ever been appointed 
revenue agent. The façt that he was so styled in the ac- 
counts offered in évidence, sent him from the treasury by any 
ofiBcer of that department, does npt ,bind the , government. 
The proof shows that he received no stamps as revenue agent, 
sent to him as such, for any purpose, and the court should 
not bave granted the prayer which it did, which was likely to 
mislead the jury, and which there was no évidence to sup- 
port. 

The judgment of the district court is reversed, and the 
cause remanded for a new trial. 
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E.EEGELO V. Adaus, Assignce, etc. 

(Circuit Cottrt, D. Indiana. ,1880.) 

1. Lien— Second Executioî,-— LA^ys ov Indiaîîa.— Under the laws of In- 
diana the " timely" issue of a second exécution doea not continue the 
lien cf. the flrst exécution, in the absence of a, levy under such flrst 
exécution. 

Appeal from the District Court. 

Claypool, Newcomb dt Ketcliam, for appellaut. 

John R. Wilson, for appellee. 

Drdmmond, g. J. This is a controVersy between two exé- 
cution creditora of the hankrupt's estate, and it présents a 
vèry singular state of faets and questions, by no means free 
from difficulty, and I regret, as it is a question which arises 
exclusively ùnder the law of Indiana, that thereis'no décision 
of its suprême court which throwaahy light upon the ques- 
tion. '' '"■'' ' ' '■'' 

The assignée of the bankrupt came întô possession of per- 
eonal property bëlonging to the estate, which was so.ld by 
him, ahd the proceeds of which are now in his handk. 

At the tibie of the bànkrùptcy thére were exécutions against 
the bankrupt, issued out of the courts of the state, which it is 
claiiûëd were liens upon the property, and the assignée hôlds 
the proceeds subject to the clàim of oiie o'f the (3reditors. 

.l'wili state briefly thé facts which give rise to this contrd- 
verfey : On the eighteenth of October, 1877, English ïssued 
an exécution on a judgment which he had obtained against 
thè bankrupt, and placed the exécution in the hands of the 
sheriff of Marion county. This exécution, under the law of 
the state, had 180 days to run. On the sixteenth of April, 
1878, when the time had expired, the exécution was returned 
by the sheriff for renewal, without any direction from the 
plaintiff. On the same day — the sixteenth of April — an alias 
exécution was issued, and was placed in the hands of the sheriff 
on the morning of the seventeenth of April, at half-past 9 
o'clock. Kregelo, another créditer, who had obtained a Judg- 
ment against the bankrupt on the twenty-first of February, 
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1878, then issued an exécution on that judgmeût'^and placed 
it in the hands of the ëheriff of Marion county. ■- i 

rt is claimed by English that the second exécution, which 
was issued on his judgment on the same day that the first 
was returned, continued the lien which the law ga^'e upon the 
first, so as to eut off Kregelo's exécution, which, at the- time 
the second of English's exécutions was issued and placed in 
the hands of the sheritf, was also in the sheriff's hands. In 
other words, it is claimed that if the second exécution is 
"timely" issued, as îï is stated by some of the text writers, it 
opérâtes to continue the lien which the first éxecution has 
obtained, so as to eut off an exécution held by the sheriff at 
the time the second exécution cornes tohis hands. 

The. question in this case is whether that is the law under 
the statutes of Indianà. 2 Davis' Eev. St. § 418, p. 200; 
déclares that "when an exécution against the propertyof any 
person is delivered to an officer to be executed, the goods' and 
chattels of suehi pérson within the jurisdiction of the ^fficè'r 
shall be bound from thè time of the delivery." ' 

The 415ih section requires that "'the sheriff récôitiiïg'^an 
exécution shall indorse thereori the yeax, month, day, and 
hour when he received it." ■ 'i 

Section 453 déclarés that, "when any property lëviôd oû 
romains unsold, it shall be the duty of the sheriflj ifrhen hé 
returns the exécution, to retum the appraisement thefè^rith, 
stating in his retum the failure to sell, and >the cause of thé 
failure." ' ' ' h 

The 454th section déclares that "the lien of the lôvy npon 
the property shall continue, and the clerk, unlesa otherwise 
directed by the plaintiff, shall forthwith issue anôth«r éxecu- 
tion, reciting the return of a former exécution, the levy^ and 
failure to sell, and directing the sheriff to satisfy the judg- 
ment out of the property unsold, if the same is sufficient. If 
not, then out of any other property of the debtor sUbject to 
exécution." 

In this case there was no levy made on the first exécution, 
and I hâve corne to the conclusion, taking ail thèse provisions 
of the laws of this state into considération, that the second 
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exécution of English in this case did not continue the lien 
which the first had acquired, and thct the exécution which 
was issued by Kregelo between the date of the English first 
exécution and the second has the priority of lien. It seems 
to me that that is the simplest and most satisfactory view to 
take of the question — the one freest from dif&culties and com- 
plications of various kinds. In that way only can we earry 
out the spirit of the law of this state in référence to exécu- 
tions. When an exécution, is delivered to an officer, the per- 
sonal property of the défendant is bouild, if within the juris- 
diction of the officer, but it is bound how long? Does it 
continue after the retum of the exécution, if no levy is made 
upon the property ? I think not. It seems to me that -when 
an exécution is retumed that it ceases to operate by way of a 
lien upon Personal property, and the language of the statute 
gives emphasis to this view of the question. It déclares that 
when, under an exécution, there shall be a levy upon the prop- 
erty, and it is retumed, the lien shall not be lost, but that it 
shall continue. It màkes no such déclaration where there is 
no levy made. It does not continue any lien to the second, 
which the first exécution created, upon the personal property. 
It expresses in the one case that the lien continues, and it 
says nothing about it in the other. This argument is not 
without force. 

Again, it seems to me that, if we hold an exécution con- 
tinues a lien under the law, we involve oursèlves in inextri- 
cable difficulties and embarassments. It is stated in some of 
the authorities, and by some of the text writers, that if a sec- 
ond exécution issues "timely" it continues the lien. How 
much tjme is to elapse before a second exécution shall issue 
in order to continue the lien ? What is meant by the word 
"timely ?" Does it mean a week or a month ? How much of 
that which wecall timemust there be,in order that a second exé- 
cution may be said to be " timely ?" In this case there was only 
an interval of a day. The exécution was retumed on the 
sixteenth of April, and an alias came into the hands of the 
sheriff on the morning of the seventeenth. Now, it is to be 
observed thatthe exécution issued on the sixteenth had, per 
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te, no effect upon the property of the défendant until it was 
delivered to the hands of the sheriff, because it is only from 
that time it becomes a lien upon personal property. And, if 
it is not so, how long may an exécution, when issued, lie in 
the clerk's office, or in the hands of the plaintiff or his counr 
sel, before it is delivered to the sheriff, in order that the lien 
flhall be continued ? If it may remain there a day, why not a 
■week, or a month, or an indefinite time ? Is it a mère matter 
of discrétion how long it shall be before the exécution shall 
be delivered to the officer in order to continue a lien by virtue 
■of a first exécution ? Is it not much simpler and clearer, and 
more in accordance with the intent of the law-makers, to say 
that an exécution, if there has been no levy made, which is 
issued secondly, only opérâtes, as the first did, from the time 
it cornes to the hands of the officer ? The law makes no dis- 
tinction between au alms and an original exécution. It does 
not say that the first shall be placed in the hands of an offi- 
cer in order to make a lien, and the second shall not be. It 
says, in effect, ail exécutions, in order to be binding upon 
personal property, shall be placed in the hands of the officer. 
And it requires, as to the second exécution, the same as the 
first, that the officer shall indorse upon it the year, the month^ 
the day, and the hour when he received it. 

But it is said that it would hâve made no différence if the 
exécution had been delivered to the officer on the sixteenth of 
April, instead of on the seventeenth. That may be true. It 
only foUows as a necessary conséquence, from what has been 
said, that, where there is nO le^yas to personal property, the 
lien which the first exécution created oeases when it is 
returned ; and in order that there shall be a lien through an- 
other exécution, it must be delivered to the officer. 

As I hâve said, this is a nice question. The authorities do 
not agrée upon ail of the questions which hâve a bearing upon 
this one before the court. I décide it upon what I consider 
the true construction of the law of Indiana, whiôh, I think, îs 
binding upon the court in this case. And, in this respect, I 
differ from the district court, and the order which was made 
giving priority to the English éxecution will be reversed. 
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Fleming and others v. Andeews, Assignée, etc. 

{Circuit Court, D. Indiana. ,1880.) 

L Bankeuptct — CoNSPÏRACT — ILLEGAL Prefbuence. — The créditer of a 
bankrupt cannot obtain a préférence of his debt by purchasing the 
propérty.of the bankrupt through the intervention of an agent, and 
tendering the notes of the banlcrupt in payment for the same. 

2i Bame — Action bt Assignes— Sbt-Off. — In an action by the assignée 
to recover the value of such property, the créditer canuot set ofl" the 
notes of the bankrupt. 

In Bankruptey. Appeal from the district court. 

Baker, Hord é Hendricks and Ayres é Browii, for plaintiffs. 

Chapman é Hammond, for défendant. 

Deummond, g. J. The déclaration was originally filed upon 
the theory that the bankrupt, Williamson, and the défendants, 
to whom Williamson was indebted, had made an arrangment^ 
in violation of the bankrupt law, in conséquence of which 
the défendants had obtained an illégal préférence of the debt 
which they had against him. Demurrers were interposed 
in the district court to the various paragraphs in the com- 
plaint, and, as the resuit of the action of the court, amend- 
ments were made by the complainant, upon ail of which, 
finally, the défendants went to trial on the issues formed. 
The cause was submitted to the district court without the 
intervention of a jury, and the court found against the défend- 
ants. 

The facts of the case, as they appear upon the record and 
in the bill of er^ceptions, seem to be substantially thèse : 

Williamson, the bankrupt, had become insolvent, but had 
in his possession and control forty-four car loads of coal. 
The défendants, knowing his condition, or having reason to 
believe that he was insolvent, and with a view of causing a 
portion of the debt which Williamson owed them to be paid, 
made an arrangement with 0. G. Stewart & Co., by which 
the latter were to purchase of Williamson this coal, or pré- 
tend to purchase it, and payment to be made in cash in 30 
days ; but that C. G. Stewart & Co. were to hâve transferred 
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to them the notes which the défendants had against WiHiam- 
Bon, and Stewart & Co. were to tender payment, not in ca.8h, 
as they had promised, but in the notes which the défendants 
held against the bankrupt. This was a schéma ^resorted to 
by the défendants, and to which C. G. Stewart & Co. were 
parties, to enable the former to obtain a payment pro tanto 
oî the debt which was due to them from the bankrupt. The 
question is whether it can prevail. I think it cannot, and in 
this I agrée with the district coui^t, Ail of the counts or para- 
graphe in the complaint, except one, proceedupon the hypothr 
esis that the bankrupt was a party to this conspiraoy, but 
the, évidence showed .that he sold the xjoal in good faith to C. 
G. Stewart & Co., haviag no knowledge whatever that they 
were aeting as the agents of the défendants, or that the 
défendants had anything to do with the purchase, He ex- 
pected to receive payment for the coal iu 30 days, acoording to 
the promise of C. G. Stewart & Co., but when they tendered 
to him bis own notes, held by the défendant, he refused to 
take them. Most of the paragraphe in the complaint, being 
founded upon the connivance and participation of the bank- 
rupt in this Bcheme, necessarily fail, asthere was no évidence 
tending to show the bankrupt had any agency in the arrange- 
ment. 

The amendment to the fourth paragraph of the complaint 
sets forth substantially the facts as I hâve stated them; that 
is to eay, the arrangement made between the défendants and 
C. G. Stewart & Co., and the purpose of both parties, but not 
claiming that the bankrupt had any part in it, but simply 
that he was used by the défendants and C. G. Stewart & Co. 
for the purpose named. 

Can such a trick as this, under the circumstances, be suc- 
cessf ul ? And can the property which belonged to the bank- 
rupt, and which now really belongs to his oreditors, be held 
by the défendants, and they thua obtain a préférence of their 
own debt, as against the other oreditors of the bankrupt ? I 
think not. To suffer it, would be tendering a premium for 
tricks of this kind, and would be a reproach to the law ; espec- 
ially, would it be a reproach to the bankrupt law. But it is 
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said, and thé bill of exceptions so states, tîiat the case was 
argued before the district court upon the assumption that 
the bankrupt was himself a party to the arrangement, 
and that it was net until the argument in court was elosed, 
and the printed or written argument was left with the judge, 
that the ground was taken stated in the fourth amended para- 
graph, by which it was claimed the assignée was entitled 
to recover because C. G. Stewart & Co. were the agents of the 
défendants. But can it make any différence in the rights of 
the parties at what particular stage of the proceedings, before 
the judgment was actually rendered, that a différent phase 
was given to the case on the part of the plaintiff from that 
which existed at the time of the original argument ? Clearly 
not. The case having been submitted to the court without 
the intervention of a jury, it was under the complète control 
of the court, and if, upon the pleadings and évidence, the 
plaintiff was entitled to recover, it was the duty of the court 
to give effect to that right, whatever view might hâve been 
taken of the case by the counsel at the time of the original 
argument. So I think there can be no question of the right 
of the court to place the case upon a différent ground from 
that upon which it was placed by the counsel originally. 
Therefore, the only question is whether the fourth amended 
paragraph présents a valid case upon which there could be a 
recovery for the value of the goods, for the reason that C. Gr. 
Stewart & Oo. were the agents of the défendants in the pur- 
chase from the bankrupt. 

' It is to be observed that some of the objections which are 
now made to this paragraph were not made at ail in the 
court below ; for instance, it is said now that there is no allé- 
gation as to the précise value, or, indeed, as to any value, of 
the forty-four car loads of coal. 

It is true, if we considered each paragraph in the nature of 
a separate count, which is to be suffieient in itself, it might 
not be of any avail that the other paragraphs of the com- 
plaint successively state what was the value of the coal, 
and what was the price agreed upon between the bankrupt 
and C. G. Stewart & Co. But I do not feel in clin ed to 
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regard with mueli favor an objection of this kind, niade for 
the first time in the appellate court. It prooeeds to détail 
the facts substantially as they tumed ont in the proof , and 
then it déclares : "Wherefore, the plaintiff, as such assignée, 
demands jndgment against said défendants in the sum of 
$2,000, and he prays for ail other proper relief," etc. 

Now, the proof shows beyond ail question what the value 
of this coal was — 

By Mr. Ayers, (interrupting :) May it please your honor, i4 
does not show it in the bill of exceptions. 

The Court: I take it for granted it was shown, becanse of 
the finding of the court. I will not assume, in the absence 
of an allégation to the contrary in the bill of exceptions, that 
there was not évidence tending to prove what was the value 
of the coal ; and if that was shown, as I inf er it was, then it 
justifies the finding of the court. 

It is daimed, that in conséquence of the action of the court, 
the défendants were deprived of the right which they had in 
law, viz. : to set off the notes or claims which they had against 
the bankrupt in this suit, by his assignée. One answer to 
that may be, when it was insisted on the part of the assignée 
that he was entitled to recover upon the foujth amended para- 
graph of the complaint alone, that then it should hâve been 
claimed by the défendants that they had the right, if the 
plaintiff rested upon that part of the complaint, to introduce 
the set-ofif. It is said also, in reply, that the whole case pro- 
ceeds upon the ground of tort, and not of contract, and there- 
fore a set-off was not a proper defence to interpose. The 
fourth amended paragraph of the complaint does not proceed 
entirely upon the ground of contract ; certainly, not so far as 
the défendants are ooncerned. They committed what may 
be properly considered a tort, and a serious one. That ia 
one answer to be made. And another, and a conclusive one, 
I think, is that it was not compétent, under the facts of this 
case, for thèse défendants to interpose such a defence to this 
action. A court of justice ought not to tolerate such à defence, 
under the circumstances, and thus enable thèse défendants 
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to aVail thernselvés of the trick to whick they resorted to 
obtain a préférence over other creditors of the bankrupt. 

If I were satisfled that the défendants were unjustly and 
illegally deprived of any defence they had, I should feel 
înclined to reverse the judgmént of the district court, and 
allow that defence to prevaih But I am elearly of the opinion 
that the défendants could not be permitted, with such facts 
as thèse before the court, to set up such a defence. So, on 
the whole, it seems to mej leaving out of view ail other ques- 
tions in the case, and putting it only on the ground that justice 
bas been done between thèse parties, that the judgment of the 
district court ought to be afBrmed. 

And it is, accordingly, affirmed. 



Tyleb V, Wblch. 
{Oireuii Court, JV. D. New York. Beptember, 1880.) 

L Patent — " Improvbment in Oheerb IIoops."— Letters patent granted 
to William Steinbergh, March 21, 1S71, and re-issued August 5, 1879, 
for an " improveraent in cheese hoops," suatained. 

2. Re-Issub — CoNSTKUCTioir.— The claim of a re- issue will not be enlarged 
by construction. 

Duell, Laas é Hey, for complainant. 

Wm. H. Jlubhard, for défendant. 

Wallace, D. J. The complainant is the assignée of the 
letters patent granted to William Sternbergh, March 21, 1871, 
andre-isBued August 5, 1879, for an "improvement in cheese 
hoops." The bill is filed to restrain the manufacture and sale 
by the défendant of cheese hoops known as the "Frazer Hoop," 
which are manufactured by the défendant under the patent 
granted to Milton B. Frazer, January 9, 1872. According to 
the theory of the complainant it had been usual, in the pro- 
cess of cheese making prier to Sternbergh's invention, to press 
the curd in a sack or press cloth, and when firm euough to 
handle the cheese was removed from the hoop, the press cloth 
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taien off and a bandage put on, and the cheese again placed 
in the hoop.and subjeçted to pressure. The object of Stern- 
bergh's invention was to complète . the process in one opéra- 
tion, and obviate the necessi,ty. of first using the press cloth. 
To effect this it was necessary that a hoop should be con- 
structed in which a bandajge could be securely fastened at the 
upper part of the hoop, becaaseotherwise the bandage would 
become wrinkled during:the procès of pressing, and leave in- 
dentations in the chees^, whiçh would. soon be occupied by 
skippers, and it was desir^le that the bandage should be 
fastened in such manner as not to- interfère with the f ollower. 
In the original patent Sternberg^i's invention is described as 
consisting in the eniployatentof an.adjustable ring or band 
for holding the upper end of the bandage, inside the hoop, and 
made to occupy a groove in the hoop so as not to interfère 
with the foUower. The ring is provided with a contrivance 
for locking it in its place within the groove. ^ , , , 

In using the Sternbergh hoop the cheese bandage is placed 
in the hoop, and its upper edge is held bet-ween the ring or 
band by expanding the band into the groove 'and locking it 
in its place. The bandage is then smoothed by letting down 
what constitutes the bottom pf the hoop. The curd is then 
inserted, and the pressing opération begins, during which. the 
bandage is held firmly in place, while the band, being within 
the groove, does not obstruct the free passage of the foUower. 

So far as appears frora the proofs, Sternbergh was the first 
to employ an adjustable band, located within a recess inside 
the cheese hoop, which would hold the bandage firmly, and 
yet not interfère with the follower. Neitherthe Bent nor the 
Wilson cheese hoop are anticipations. They were désigne d 
to effect the same object which Sternbergh sought to obtain — 
the dispensing with pressing the curd in a sack .bef ore. press- 
ing it in a bandage — and did effect this, but not by the same 
means. There is nothing in either of thèse hoopa which 
would suggest Sternbergh's invention. 

The defendant's hoop cpntains an adjustable band, loeated 
partly within the hoop and partly above it. It oceupiesa 
recess within the hoop, is locked, and holds the bandage sub- 
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stantially in place as Stembergh's does. I cannoi doubt ttat 
it is an appropriation of Stérnbergh's invention, and if the 
real invention had been more carefully described in the orig- 
inal patent the case would be entirely clear. Some doubt, 
however, is suggested because the language of the description 
and claim in the re-issue départs from that employed in the 
original for describing the recess which holds the band or 
ring; and it is urged that the re-issue is void as enlarging 
the scope of the invention disclosed in the original. The 
original describes a ring or band "made to occupy a groove 
in the hoop so as not to interfère with the foUower." The 
re-issue describes a hoop "with an annular groove or dépres- 
sion," and a ring or band made to occupy it. 

By the aid of the drawings there is no difficulty in ascer- 
taining what the patentée meant in bis original spécification 
by the term "groove." Without the drawings, reading the 
entire description of the several parts, and ascertaining their 
functions when used in the process of pressing cheese, as 
detailed, it would be the natural and neceâsary inference that 
such a channel was oontemplated as would be appropriate 
for the insertion and location of thé expansible band. 

The drawings show an aimular recess near the upper part 
of the hoop. The function of this recess is to hold the band, 
during the downward pressure of the foUower, so that the ex- 
terior surface of the band shall be the same as that of the 
interior of the hoop. Any change in the form, or even in the 
location, of this recess, which does not involve a change of 
function, would be immaterial, and would be permissible un- 
der the original patent. I am of opinion that if this action 
had been founded on the original patent, complainant could 
hâve Bucceeded. 

It is the office of a re-issue to correct errors in the spéci- 
fication and in the claim of the original patent. "When altér- 
ations are made which enlarge the scope of the patent, and 
secure to the patentée improvements made by others subsé- 
quent to the original patent, they should be carefully scruti- 
nized in order to see that nothing is granted which was not 
fairly disclosed originally. In this case, I doubt whether there 
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is any essential change in the spécifications; but, oertaialy, 
there is none which is fairly open to criticism, While the 
first claim in the re-issue is capable of a broader construction 
than is warranted by confining it to the real invention of 
Sternbergh, yet such a construction should nol be given to it, 
aocording to the rules which prevail. The second claim is a 
more exact statement of the invention to which the claimant 
has the exclusive right.* 

A decree is ordered for complainant enjoining the défend- 
ant, and for an aceountiug according to the prayer of the biU, 
with costs. 



EoGEBS V. Bbecheb and others. 
(Oireuit Court, N. D. New York. Beptember 15, 1880.) 

1. PiTBHT — Presumption OF PsiORiTr. — A patent raises a preaumptlon 

of priority of invention, which can only be overcome by clear and sat- 
isfactory proof. 

2. iNïTWNGBMÈNT — BviDBNCB. — Evidence hèld insufflclent in this case to 

establish an infringement 

R. H. Dmll, for complainant. 

Neri Pine, for défendant. 

Wallace, D. J. The bUl must be dismissed, because in- 
fringement is not satisfactorily established. It is proper, 
however, that the complainant should hâve the benefit of any 
conclusions in regard to the defences which hâve been inter- 
posed attacking the validity of this patent. It has been con- 
tended that the complainant was not the first discoverer of 
the procéss of making birch béer according to the formula 
described in his spécifications, and an attempt has been made 
to show that several persons had used substantially the same 
formula before complainant's application for his patent. 

A patentée is entitled to the presumption of priority which 
his patent affords, and this presumption is only overcome by 

*See Taie Loch Mfg. Co. v. Scuvill Mfg. Co. anU, 288. 



€ÎJO FÉDEEÀIi BEPOBTBB. 

dëar and satisfâctory proof to thô contrary. Some of the 
cases hold that the defence that the patentée was not the 
original and first inventor of the patented i^ubject can only 
prevail when shown beyond any reasonable doubt. Crouch 
V. Spear, 6 0. G. 187; Hawes v. Antisdell, 8 0. G. 685. 

Thèse defences in this case whoUy fail when tested by the 
rules applicable to them. The strongest case is made in réf- 
érence to the prior use of the formula by D. B. Smith and 
those in his employ. The proofs show that Mr. Buchanan 
■was the first person to introduce the article of birch béer to 
the trade at Binghamton, and did so in the spring of 1871. 
His béer was favorably received, and his competitors in the 
eame line of business were stimulated to attempt the produc- 
tion of a similar article. Among thèse competitors was D. B. 
Smith. He had previously been carrying on business with 
Mr. Vincent, but they had dissolved, and each was engaged 
in the business of making and selling summer beverages sep- 
arately. Thèse défendants were in the employ of Smith, and 
continued in his employ until 1875, when Smith sold out his 
business to them. Smith commenced making birch béer in 
the summer or fall of 1871, Sometimes he made it with 
birch bark, and sometimes he used oil of wintergreen. He 
experimented, also, with ofl of birch. But it is apparent ha 
never discovered the complainant's formula, because he was 
never able to make an article which was entirely aatisfactory, 
as would hâve been the case if he had used the complainant'a 
formula. If he had discovered the complainant's process he 
would hâve used the oil of wintergreen in decided préférence to 
the birch bark, but it is shown that as late as 1876 the défend- 
ants, who knew ail about Smith's process, and who at that 
time had succeeded to his business, were experimenting with 
birch bark, and it was not untn after that time that they 
finally discarded its use. During ail thèse years, also, Smith 
and the défendants had been experimenting with other ingré- 
dients, and, as is now claimed by the défendants, in 1873-4 
they used sapindus, and since 1877, cochineal also. It would 
seem that the défendants had not found a process which waa 
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entirely satisfaôtory to thetounta 1877. The complaînant's 
priorité of discovery cannot be overtbrown 1^ any Buch évi- 
dence of anticipation as is disclosed hère. 

The complainant bas made a prima facîe case on the issue 
of infringement, by proving a substantial similarity between 
the product of bis process and the défendants' béer in taste, 
appearance, and gênerai characteristics ; and he bas supple- 
mented the évidence by the testimony of a former employé of 
the défendants, wiio professes to give the .formula used by 
the défendants in making their béer. This witness does not 
claim that défendants used the formula described in com- 
plainant's second patent. I do not crédit the testimony of this 
witness as to the formula used by the défendants. He was 
in the défendants' employ but a short time, and then was not 
employed in manufacturing, but in outside work, and was 
discharged by them, and is now in their debt. It was well 
known at the time that the complainant claimed the défend- 
ants were infringing his patent, and notices and circulars to 
the trade had already been circulated on the subject by both 
parties. It is altogether probable that défendants, if they 
were seeking to avail themselves of complainant's process, 
would, under the circumstances, hâve adopted some colora- 
ble departure from it. But it is quite improbable that they 
would thus bave put themselves in the power of an employé. 

The case then résolves itself into the single question, 
whetber the proof of similarity in the manufactured articles 
is sufûcient to overcome the direct testimony of the défend- 
ants. The défendants seem to be men of character, and 
there is nothing in their testimony to discrédit their veracity. 
It appears they had been able to make a satisfactory article 
of birch béer before complainant obtained his first patent, 
and the évidence to show a différence between that article 
and their présent product is quite vague. It would seem that 
an analysis might bave been made, and the fact ascertained 
whetber or not the défendants' product contains the varions 
ingrédients of the complainant's formula in substantially the 
same proportions, and whetber or not the foreign ingrédients 
used by the défendants are of any importance- WWle I am 

v.3,no.ll— 41 
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by no means satisâed that the défendants are not nsing the 
complainant's formula in substance, I do not think it would 
be Bafe, upon the évidence offered, to find affirmatively that 
they are nsing it, and hâve falsified as witnesses. 
The bill is dismissed, with costs. 



BUBTON ». ThB ToWN OF GbBBNVIIiIjB. 

[Oireiiit Court, D. New Eampshire. July 21, 1880.) 

1. Patent No. 10,497, for a design of a Btreet lamp, Tidd void, upon the 
ground that such design had been in public use for more thaa two 
years when such patent was applied for. 

In Equity. 

Geo. -E. Betton, for complainant. 

Stearns é Butler, for défendant. 

LowELL, C. J. The complainant bas taken ont and noir 
owns two patents for designs of a street lamp : No. 9,488, 
September 5, 1876, and No. 10,497, February 19, 1878. 
The former describes and shows by a drawing a lamp post, 
with an enlarged base and a smaller shaft, surmounted by a 
cap. From the cap projects an overhanging curved arm, from 
the lower and free end of which dépends a chain, made fast 
to the outer corner of a bracket, in which the lamp or lantern 
is set. This bracket bas projections loosely fitting the post, 
so that the lantern can be moved up and down. The lamp 
is Buspended under the center of the arch or arm. The pat- 
entée claims "a design for street and park lamps, composed 
of the upright post with enlarged base, the arched arm, the 
chain, the bracket, and a lamp placed below the arch, ail sub- 
plantially as shown and described." 

The second patent describes and shows a design which dif- 
f ers from the first in certain particulars. It bas two lanterns, 
one on each side of the post. The bracket which holds the 
lantern is more complète, having lower edges and sides, so as 
to f orm a carriage or cage, rather than a bracket ; and this is 
upheld by a bail or handle, which is attached to the middle 
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instead of one corner of tHc carriage, ftnd thus brîngs the 
lantem direetly under the free end of the arm, instead of 
under its curved part, or arch. The claim is for the design 
for a lamp post, consisting of the post, carriage, bails, lamps, 
chains, and arches, ail substantially as shown and described. 
Between the arohes there is an ornament in the form of an 
aoom, which is mentioned in the spécification but not in the 
claim. The application for this patent was filed January 18, 
1878. 

It is considered by both parties to the suit that the two lan- 
terna of the drawing are duplioates, and that if the patent is 
valid it is infringed by the use of a lamp post like the patent 
10,497 in ail respects, except that it bas but one lantem. 
The posts oharged as infringements hâve but one lantern, but 
in other respects are almost exactly like the patented design. 
The plaintiflf had obtained a mechanical patent, June 13, 
1876, No. 178,508, for an improvement in street lamps, and 
his drawings represent a lamp post of similar design with No. 
9,488, except that it has four lantems on one post. A ques- 
tion is made by the défendants whether an inventor is not 
to be presumed to abandon his design when he exhibits it in 
the drawings of a mechanical patent. I do not see why this 
conséquence should follow until the design has been in use 
for two years; but I do not décide this point, because the 
plaintiff's second patent shows a much improved design, and 
he relied entirely upon that patent in his brief and his argu- 
ment. I agrée with him that the mechanical patent and its 
duplicate design do not anticipate the more pleasing and fin*-' 
ished design of No. 10,497. 

The défendants, in their answer, rely on two mechanical 
patents to John M. Bruce, for lamp posts with chains and 
weights, the first of which is earlier than the eairliest of Bur- 
ton's, and has a more extensive claim. This patent was ap-' 
plied for November 14, 1874, and issued Deoember 22, 1874; 
and thereafter Bruce appéars to hâve dealt somewhai ex- 
tensively in lamp posts having thèse mechanical contrivances^ 
But his patents do not show posts like the plaintiff's. The 
first has two posts, between which the lantern is hung; and 
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the second bas braokets to set up the lantern against a wall. 
As desigias, therefore, tliey cannot be held to anticipate Bur- 
^on. 

The amended answer avers that on the eigbth of Novem- 
ber, 1875, Bruce caused a design to be drawn and publicly 
exhibited, which is identical with that of the plaintifï. Bruce 
testifies that he did, in fact, make and sell lamps substan- 
tially like the plaintiff's design, long before the latter ob- 
tained his patent. Those eomplained of as infringements 
were set up in thedefendant town 20 months before the plQ.in- 
tiff's application for patent 10,497 was made. They resemble 
so closely the model C> which the plaintilf produces as repre- 
senting his patented design, that it is almost impossible to 
believe that one was not copied from the other. But Bruce 
ha,d no opportunity to copy anything from the' plaintiff, be- 
cause the plaintiff made nothing, unless it were a model, to 
which Bruce had no access, until October, 1876 ; wbile thèse 
lamps were put up in May, 1876, witliin two miles and a half 
of the plaintiff's bouse. In August, 1876, the plaintiff ap- 
plied for, and in September obtained, his patent, No. 9,488, 
for a much inferior design. Yet he now thinks that he in- 
vented the better form about September, 1875. 

Bruce exhibited publicly to a committee and certain inhab- 
itants of the town of Peterborough, New Hampshire, Novem- 
ber 8, 1875, a drawing of a lamp post, which he was 
ready to sell them, and which is like the patented and the 
infringing design. He testifies that he had made others like 
it, excepting the ornament on the top, which forms no part 
of the plaintifï's claim, as early as November, 1874, 

I am much inclined to believe, upon the évidence, that 
Bruce invented this design, and that Burton, when he took 
out his patent. No. 10,497, knowing this, intended to claim 
only the post with two lanterns. 

However this may be, I am of opinion that Bruce had put 
this design into public use, and had offered it for sale as early 
as November 8, 1875. which was more than two years before 
the plaintiff's application, and therefore avoids his patent. 

Bill dismissed, with costs. 
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Williams v. The Steam-Tug Wm. Cox. 

[District Court, 8. D. New Torh. July 24, 1880.) 

1. Négligence— PiLOT op Tug— Mastbb of Boat in Tow^ — It is négli- 
gence in botli tiie pilot of a tug and themasterof an opeu loaded 
boat to attempt to tow sucli boat across tlie bay of lïew York in a 
gale of wind. 
Mason v. The Steam-tug William Mwtau^h, ante, 404, foUowed. 

E. D. McCwrthy, for libellant. 

F. A. Wilcox, for claimant. 

Choate, D. J. This is a libel brought by tbe owner of tho 
barge Island Home to recover for the loss of the barge, her cargo, 
and pending freight while on a voyage from Port Johnson, N. J., 
to Morrisania, N. Y., by way of the bay of New York and the 
East river, on the twelfth day of February, 1879, in tow of 
the steam-tug Wm. Cox. The barge was about 95 feet long 
and 17 feet wide. Her deck was open for about 11 feet in 
width and 60 feet in length. This opening was without any 
covering, but had combings about it Bome 1 8 inches high. Her 
carrying capacity was about 230 tons, and she had a cargo of 
210 tons of pea coal, unscreened, containing a great deal of 
dust. She was nearly on an even keel, but loaded slightly 
by the head, and, when she started, her deck was about two 
feet and eight inches out of water. The tug had two other 
beats in tow, which she took on her starboard side. The 
barge was lashed to her port side. They left Port Johnson 
at about eight o'clock in the morning, and the barge sunk in 
the East river, about off Wall street ferry, a little before 11 
o'clock. When they left Port Johnson the wind was blowing 
about 25 miles an hour, and it increaséd somewhat as the day 
advanced. The direction of the wind was, as nearly as can be 
ascertained, west. The barge was in charge of the libellant, 
who had had a long expei-ience as a boatman in the naviga- 
tion of the waters about New York. The wind had been 
blowing hard ail the morning, and the danger signais had 
been displayed at the United States signal service station 
since 2 o'clock that morning. The tug left Hoboken about 
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daylight for Port Johnson to take up her tow. The principal 
charge of négligence against the tug is that she took the barge 
out at ail upon this voyage across the bay in such a wind. 

In the récent case of The Steam-tug Wm. Murtagh, [ante, 404,] 
ît was held to be want of ordinary care on the part of a steam- 
tug to undertake to cross the bay of New York with a deeply- 
laden canal-boat, known to hâve no hatch covers, in the winter- 
time, with the wind blowing 21 miles an hour. In that case it 
was not contested that the cause of the canal-boat's sinking was 
her shipping water through her open hatehes by reason of the 
high sea raised on the bay by the violence of the wind. In 
the présent case it is claimed, on behalf of the tug, that this 
barge did not sink by reason of the water so shipped by her, 
but, as it is alleged in the answer, "by the neglect of the 
libellant, the périls of the sea, and the unseaworthiness of the 
boat." Some attempt has been made to establish the propo- 
sition, on the trial, that she sunk from a sudden leak sprung 
while on the voyage, about 10 or 15 minutes before she went 
down, and one witness from the tug testifies to seeing a plank 
sprung off from her starboard side, under her water line, as 
her stern rose in the water while going down. He is not con- 
firmed by any other witness, although others were standing by 
and watching her, and I think the évidence is sufficient to estab- 
lish her gênerai seaworthiness when she started on this voyage. 

It is noticeable in this connection that no such sudden 
epringing of a leak, and espeeially no such spécifie defect in 
her planking, is set up in the answer, although if the story of 
this witness had been credited by the claimants, such defect 
would be likely to hâve been set up in the answer. If there 
were no other adéquate cause of the boat's sinking to be 
found in the évidence', the argument in favor of the cause, 
assigned by the claimants, would be entitled to much greater 
weight. But another adéquate cause is shown in the state of 
the wiud and sea, and the shipping of water over the open 
deck of the barge. If entire crédit could be given to the tes- 
timony of the libellant, she shipped water enough to swamp 
her long before she sunk. The libellant's testimony on this 
point is 80 eitravagant, and on this and other pointa he is so 
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serîously contradicted, that uponhis testimony, uncorroborated, 
I should hesitate to ând any material fact which is disputed. 
But on this point, that from the time the tow got into the bay, 
■where she was subjected to the full force of the wind and sea, 
tho water broke over her more or less, his testimony is sup- 
ported by that of several other witnesses, and the fact is so 
probable in itself that it needs little évidence to establish it, 
other than the state of wind and weather, which is fully 
proved. 

After coming ont of the kills the tow had the wind on the 
port quarter, and the proof is that the waves came up under 
the stem and port side of the barge, and the water ran along 
her deck and was thrown over her combings. It is argued 
on the part of the tug that this theory is refuted by the évi- 
dence that the barge was not observed to bave settled in the 
water at ail till she got up to, or nearly up to, Governor's island, 
and that libellant's pump sucked, whenever he tried it, up to 
about the time of reaching that place. I think the nature of 
the cargo, pea coal, containing a good dèal of dust, was such 
that it would hold a large quantity of water, which would not 
run through to the pumps ; and if the flooring of the boat was 
quite tight, as is testified to by the libellant and not contra- 
dicted, a very large part of the water shipped would not 
reach the pumps. The amount of water required to overload 
the boat would not exceed 20 tons. ' It might be considerably 
less. And I think, upon the testimony, there is no improba- 
bility in her having shipped enough water through her open 
deck to overload her ; and there is no sufficient proof of any other 
cause of her sinking. The captain of the tug first discovered , 
that she was sinking. They were then about up with Governor's 
island. He thinks she had settled in the water then only about 
three inches. But on such a point the judgment is very uncer- 
tain, especially as the boat was not still, and was in very rough 
water. The failure to observe that she had been gradually 
settling from the effect of the water shipped is not, I think, 
a circumstance of controlling weight. After she was ob- 
served to be sinking she went down rapidly, as was to be 
expected, since she was still on very rough water, and the 
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louer she got the more water she would take in; and al- 
though the captain of the tug did ail lie could to get her iiito 
a dock in the East river, where she could be beached, he was 
unable to do so before she sunk. 

Under the rule laid down in the case of The Wm. Murtagh, 
therefore, both parties are chargeable with want of ordinary 
care for making the attempt to cross the bay with an open 
loaded boat in a gale of wind. Slight différences of circum- 
etance will not sujB&ce to distinguish the case, and the loss is 
immediately attributable to this as the direct and principal 
cause of the disaster. 

It is claimed, however, on the part of the libellant that he 
should not be charged with half the loss for two reasons: 
First, on the ground that the barge was put on the windward 
side of the tug, where she was more exposed to the wind and 
sea than she would bave been on the other side ; and, secondly, 
because the master of the tug did not, when they got out in 
the bay, and found how dangerous the passage was, run 
before the wind, go to the south of Governor's island,and find 
shelter in Buttermilk channel. The first point is sought to 
be supported by the testimony of the libellant that he objected 
to being placed on the port side of the tug ; and the second point, 
by bis testimony that when near Oyster island buoy he 
requested the master of the tug to run before the wind to 
avoid swamping bis barge. 

As to both thèse statements of the libellant, he is, I think, 
so contradicted that they cannot be taken as proved. As to 
his request to run before the wind, which he says was twice 
made and answered by the master of the tug, not only is the 
proôf to the contrary very strong, but the circumstances, and 
the proved conduct and language of the libellant at other 
points, render it highly improbable. When the master of the 
tug, long after this alleged request, hailed him and told him he 
thought his barge was sinking, he answered that he hoped 
not. He evidently had not discovered the fact, and at first 
would not believe it, till he went and looked over the side. 
Up to that time his pump had brought but little water and 
had soon sucked; and in answer to the pilot's bail, "How is 
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she?" he replîed several times, "AU riglit." It is quite évi- 
dent that up to the timo they discovered she had settled he 
had not realized the péril hia boat was in ; and it is quite 
improbable that he should hâve requested a movement of the 
tow wbich would be virtually an abandonment of the voyage 
for the time being, since nothing had happened which excited 
auy spécial alarm on his part; and, so far as he had observed, 
his boat was getting along well on her hazardous voyage, the 
known périls of wfaich he had voluntarily conssnted to her 
being subjected to. 

When it was found that the boat was sinking he aeked the 
captain to put her in somewhere, and lie claims now that she 
could hâve been beached in Buttermilk channel; butthetes- 
timony shows that the captain of the tug took the course 
which offered the best chance of saving her, in attempting to 
run her into some dock on the New York side of the East 
river, and that she could not, in the state of tide and wind 
then existing, hâve been beached at the place indicated by the 
libellant. It must be taken, therefore, as a fact in the case, 
that the libellant acquiesced in the taking of the barge upon 
the voyage as she was taken, and in the prosecution of the 
voyage as it was prosecuted, up to the time when she was 
^ observed to be sinking. Then it was too late to save her 
from the conséquences of that imprudence with which both 
parties are chargeable. 

In my judgment the case cannot be distinguished from that 
of The Wm. Murtagh, The rule laid down in that case is 
believed to be in the interest of commerce, and of the safety 
of property, and, if stuietly enforced, it will hâve a strong 
tendency to break up the very dangerous practiee of crossing 
the bay in rough weather with open boats. If it is under- 
stood that the practiee involves loss to both parties, in case 
of disaster traced to this cause, it may make boatmen and 
tug pilots alike more cautious about taking the risk. It is a 
risk that endangers life as well as property, since thèse canal- 
boats are often the homes of the boatmen and their familles. 

Deéree for libellant for half the damages, with costs, and 
a référence to compute the amount of the damages. 
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MooEE V. Neafib ànd otliers. 

Eton ». The Tua Mary J. Finn, etc. 

(District Gvwrt, 8. D. Neu) York. July 21, 1880.) 

1. Sbamen— Wages — STEAM-Ttra Sbkvice— Usage. — An established 
usage of a certain port, by which handa employed in the steam-tug 
service, at a certain rate of wages per montli, are authorized to leave 
at any time, and their employers are permitted to discharge tliem at any 
time, and who, in eitlier case, are paid up to the time of their leaving 
or their discharge, is neither injurious to the interests of commerce, 
unreasonable, nor contrary to the positive rule of law. 

Alexander é Ash, for libellants. 

W. B. Beebe, for respondents. 

Choatb, D. J. Thèse are suite for wagea, bronght by sea- 
men who served on the steam-tug Mary J. Finn. They were 
employed at a certain rate of wages per month, and not for 
any definite period of time, unless such mode of employment 
implies a definite time of service. The course of business 
between the parties was to bave a settlement on or up to the 
last day of each month. The last settlement was up to the 
end of April, 1880. On the fifteenth of May the respondents 
discharged the orew without assigning any cause. They now 
claim their wages up to the end of May. Eespondents hâve 
tendered them their wages up to and including the day they 
were discharged. 

Independently of any usage affecting the question, the 
libellants would be entitled to recover. The Iludson, Ole. 
396. But the testimony in this case is fuU and conclusive 
that in this steam-tug service in this port the established 
usage is that the hands employed in this mode leave at any 
time, and that their employers discharge them at any time 
during the month, and in either case are paid up to the time 
of their leaving or their discharge. 

It is argued that this usage is injurious to the interests of 
commerce, unreasonable, and contrary to the positive rule of 
law, and on thèse grounds void. It is urged that the seamen 
may leave at a moment of danger, and so that the interests 
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of commerce will be Beriously prejudiced by the récognition 
of the custom. It is not, however, shown, nor does the ques- 
tion arise in this case, -whether the custom goes so far as to 
justify the hands in leaving the tug during a trip or voyage. 

In this case the voyage was at an end when they were dis- 
charged; and in its application to such a case I see nothing 
embarrassing to commerce in giving effect to the usage, , Nor 
is it unreasonable, Its advantages are not ail on one side. 
If the employer may dischargp the hands at any time, they 
also hâve, under the usage, a right -which servants ordina- 
rily do not hâve. If they can obtain better employment they 
can leave during the month and still claim their wages up to 
the last day they serve. The character of the class of per- 
sons generally employed as hands on steam-tugs has very 
probably led to the establishment of this usage. TLey are 
mostly irresponsible persons, and very many of them hâve no 
fixed or permanent occupation. 

The further objection, that the usage is contrary to law 
does not, I think, apply to a usage of this character. The 
question really is, what is the contract between the parties as 
to the term of service, the agreement itself not being explicit 
on the subject ? The rule of the common law, requiring a 
month's notice to terminate the employment, was adopted as 
being in itself reasonable, and seems to hâve rested on gen- 
eral usage. Rohinson v. Hindnuin, 3 Esp. 234, [235 ;] 2 
Parsons on Contr. (6th Ed.) 35, and notes. 

I see no reason, therefore, why, in case the contrary usage 
has become established between a particular class of mastera 
and servants, effect should not be given to it. It violâtes no 
principle of the common law, and the case does not seem to 
me to fall within that class of cases in which courts hâve con- 
demned or discouraged the introduction of usage as being 
contrary to some well-established principle of the common 
law, or as mischievous in its effect by reason of its uneettling 
the law or introducing troublesome local exceptions into the 
law merchant. Thovipson v. Riggs, 5 Wall. 663, 678 ; Hig- 
gins V. Moore, 34 N. Y. él7, 425, and other cases cited. 

Libela dismissed, with costs. 



65^ PIfffEEAL EEPOBTEB. 

Thb Amalia. 
(Dhtrîct Court, B. Maine. September 13, 1880.) 

1. JuEiSDicTioN—FoEEiQNVBSSKir— Nation alittopCbbw.— The nation. 

ality of a foreign vessel, and not that of tlie crew, should regulate the 
action of a court of admiralty in assuming junsdiction over a contro- 
versy lietween the offlcers and seamen of such vessel. 
The Nina, 2 L. R. P. 0. 39. 

2. Samb — Samb — Wages. — The district court, unless restricted by some 

treaty stipulation, may, in the exercise of its discrétion, assume juris- 
diction of a claim for wages against a foreign v essel. 

3. Samb — Same— Foreign Orew — Treaty with Sweden— 8 U. S. St. 

352. — The thirteenth article of the treaty between Sweden and the 
United States, of July 4, 1827; (8 U. S. St. 346, 352,) provides "that each 
country shall hâve theright to appoint consuls, vice consuls, etc., in 
the commercial porta and places of the other country," and that such 
constlls, etc., "shall hâve the right, as such, to sit as judgea and 
arbi'ters in such différences as may arise between the captain and 
crewsof the vessel belongîng to the nation whose interests are com- 
mitted to their charge, witUout the interférence of the local authori- 
ties." Hdd, that the district court was not thereby debaned from 
exercising its authority in a case within the terms of such treaty, 
■where there was no consiil, or other offlcer of Sweden, within the 
territoifal juriadiction of the court. 

4. SBAMEN—ORDELTr op Mastek— Wages — Dischargb. — The master of 

a Swedish bark sailedfrom Gibraltar for Portland with an inadéquate 
Buppiy of provisions, whereby the laws of Sweden were violated, and 
the crew of the vessel compelled to endure great hardships and sick- 
ness f or want of sufflcient food.' Held, that the crew were entitled 
to their discharge at Portland, before the expiration of the voyage 
for which they had shipped, and to the payment of the wages due 
them at the time of leaving the ship. 

6. Same — Samb — Damages. — .ffeM, further, that the seamen were entitled 
to one month's extra pay, by way of indemnity for the injuries they 
had sustained. 

Bird dt Thomas, for libellants. 

Wehh de Haskell, for claimants. 

Fox, D. J. This libel is instituted by the seconrl mate, 
eteward, and ail the seamen, praying to be discharged from 
further service in this bark, and for the payment of their 
•wages, on aceount of a short allowance of provisions on a 
voyage of 124 days, from Alexandria, Egypt, to this port, and 
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also oii aecbWt'of'îïï-treàtinent "bjf thé dfficers of'the'^^ipi 
This Véssel iis tinder the Swedish flàg, Mailing froïn Herno- 
saûd, m Sweden. The master is a Swede. Some of the libeU 
lants are citizena of that country, -while others are subjects 
of Denmark and 'Prussia. Some of the crew were shipped at 
Hernosand, and some in New York, ail for a two-yêar voy- 
age, (which time has not yet expired,) and until the vessers 
return to Sweden. There being no consul or other repré- 
sentative of S-freden -within the jurisdiction of this court, 
upon reading the iibel it wasdeemed proper to grant process 
against the ship, then in the harbor of Portland. On the 
return day the master appeared and presented a preliminary 
objection to thé court's further proceeding in the cause, fdr 
the reason that the ship was a foreign vessel, and her crèW 
must be taken as belonging to the nationality of hér flag, and' 
that under such' circumstances the district court ahould not 
interpose, iû a controversy of this description, between à 'for- 
eign ship and her' crew. ■ '■ 

■In àll differencës'between officerg and crew of a foreign veà-' 
sel, which hav% been presented 'to this court, the court has 
hèretofore, in évéry instance, dèclined to assumé ' jurisdiëtiôn 
tphenever thôre haS been within the district any représenta- 
tives of the governmènt to whidh such ship belonged, ànd Ma 
invariably remitted to such représentative ail such controvër- 
aies for his détermination. In ail such eases the court has 
recognized the riile announced bythe privy council in The Nina, 
2 L. E. P. G; '39, that the nationality of the vessel, and not 
the nationality of any one of her crew, asking the interpositioii' 
of the court, should regulate the action of the court; and ail of 
the crew of this ship, for the purpose of this investigation, must 
be deemed Swedish subjects, notwithstanding it appears that 
some of them are in fact oitizens of other nationalities. 

It cannot admit of question that the district court, unless 
restricted by some treaty stipulation, has jurisdiction, in a 
«ase for wages, against a foreign vessel, and that the exercise 
of such jurisdiction is discretionary. In the exercise of such 
•discrétion the allégations found in this Iibel required of tha 
court, in the absence of any Swedish respresentative, to 
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învestigate the cause so far as to ascerlain whether thé îacts 
and reasons alleged for the crew's discharge were established 
by the évidence. The cause, therefore, was allowed to proceed 
to a hearing, and at the close of the testimony of the libellants 
the attention of the court wasfirst called to the thirteenth arti- 
cle of the treaty between Sweden and the United States, 
of July 4, 1837, in 8 U. S. St. 346, 352. By this article it 
was stipulated "that each country should hâve the right 
to appoint consuls, vice-consuls, etc., in the commercial ports 
and places of the other country," and that sitch consuls, etc., 
"shall hâve the right as such to sit as judges and arbiters, in 
Buch différences as may arise between the captain and crews 
of the vessel belonging to the nation whose iuterests are com- 
mitted to their charge, without the interférence of the local 
authorities." 

This court is bound to recognize and obey this provision of 
the treaty as completely as if the same were contained in an 
act of congress, and the question which arises is whether, 
there being no consul or other oflScer of Sweden within this 
jurisdiction, the nearest being a vice-consul at Boston, this 
court is, by this provision of the treaty, debarred from exer- 
cising its authority in the présent case. It seems quite clear 
to me that the court is not thus ousted of its jurisdiction. 
The purpose of this provision was to provide proper means of 
redress for the parties mentioned in the treaty, when diflÊi- 
culties should occur between them, and it was certainly 
judicious that such questions should be decided by the consul, 
or other ofScer of their respective oountries conversant with 
the language of the disputants, and who may well be sup- 
posed to be acquainted with the laws ' and customs which 
should détermine their respective claims; but, whenever the 
parties are in such a position that they eannot obtain the 
services of such an officer, can it be that it was the design of 
the treaty to leave them remediless, and to deprive the local 
tribunal of ail authority to afford any redress, however urgent 
the occasion may be therefor ? 

If a Swedish vessel should be libelled in this court for sup- 
plies furnished hère, for which she is liable, aûd is afterwards 



sold "by a decree of the court, can it be that the crew, by tliis 
provision of the treaty, are prohibited from proceeding for 
the recovery of their wages against the surplus which may 
remain in the registry, and that the court cannot decree the 
payment therefrom of their respective claims for wages, but 
must, if claims of subordinate rank are presented by our own 
citizens, allow such claimants to absorb the surplus, without 
power to afford the seaman any redress ? I hold that a court 
of admiralty would require, in a treaty, the most positive, 
absolute prohibition against assuming jurisdiction in such a 
case, and would insist on language which would not admit 
of any doubtf ul signification, before it would aoknowledge that 
its authority to protect the seaman was thus abrogated. If 
in any case the power still remains in the court, and it bas 
authority to act when there is no consul witMn its jurisdic- 
tion, the authority must exist in ail such cases ; and it is 
only a question of judicial discrétion whether the circum- 
stances of any case are such as to require the court to in- 
terpose and take cognizance of the dispute. 

The Amalia sailed from Hernosand the fourteenth of July 
for Lisbon, and from thence to New York', wherô she arrived 
November âéth.' Five of the crew deserted, and some of the 
libellants were there shipped in their places. December 15th 
she sailed from New York for Alexandria, arriving at Gibral- 
tar January 29th, remaining there three days, and reached 
Alexandria Februafy 27th, sailed for thia port April 23d, 
arriving at Gibraltar June 9th, from whence she sailed on the 
12th, reaching this place August 25th, being 47 days from 
Alexandria to Gibraltar, and 74 from Gibraltar to Portland. 

The law of Sweden régulâtes the supplies for a ship's crew, 
and at the time of shipment a small book is furnished each 
man, in which is enteredan abstract of the Swedish law, and 
also the terms of his contract. AU payments made to him 
in the course of the voyage are required to be enterèd thereon ; 
a practice which toight well be adopted in our merchant 
service. From this book it appears that each of the ship's 
crew is entitledto one and a half pounds of sait beef daily for' 
three days, and three-quarters of a pound o£ sait pork daîly 
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for the other four days in the week, together with eight pounds 
of bread, half a pound of wheat flour, three-quarters of a 
poiind of butter, or 10 cubio inches of olive oil, and tbree- 
^uarters of a pound of sugar, or one pound of molasses per 
week. Nine pints of water per day are also required. Tea or 
coffee, barley for soups, and other small stores are to be pro- 
vided, about which tbere is no complaint of any deficiency. 
When in harbor a pound and a half of fresh méat may twice 
a week be substituted for the salted, and soup is to be iur- 
nished twice a week from fresh méat when in port. 

When this vessel left Hernosand, July 12th, she was fur- 
nished with ail the provisions required by Swedish law, 
amongst which were 13 barrels of salted méats. She reached 
New York December 15, 1879, and, as the master statesin his 
testimony, they then had left about a barrel and a half of 
beef, with a like quantity of pork, having in five months con- 
sumed ten barrels of salted méat, or at the rate of two barrels 
a month. In his answer the master states that when he 
sailed from New York for Alesandria three barrels of beef and 
three of pork were on board. The voyage from New York to 
Alexandria occupied 75 days. They remained in that port 
54 days. The master there procured 350 pounds of fresh 
méat, ail of which was, without question, consumed before 
leaving that port. From thence to Alexandria the time was 45 
days. It is not disputed that soon after leaving New York 
the master ordered the steward to allow the crew but three- 
quarters of a pound of sait beef, instead of the légal allowance 
of one and a half pounds per day for three days in the week. 
The men were thus eut short of one-half of the quantity to 
which they were entitled. They admit that this was enough 
for their dinners, but that nothing was left for breakfast ; and 
that when they discovered that they had thus been restricted 
there was "considérable grumbling," but the quantity of beef 
was never increased. 

Allowing but three-fourths of a pound of beef or pork per 
day to each man on the voyage from New York to Alexandria, 
and back to Gibraltar, there could not hâve been more than 
300 pounds of salted méat remaining when the vessel sailed 
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from that port. The captain was informed by the steward 
that they had but thia quantity, and that more provisions 
•would be requisite. He swore lie would not purchase any, but 
■would trust to meeting at sea some ships from which their 
necessities would be supplied if the occasion arose. The 
master testified he was not aware of the scanty supply. It 
certainly was the duty of the master of such a vessel, before 
sailing on an Atlantic voyage, to ascertain the amount of bis 
provisions on board, and he is to be held chargeable witb like 
conséquences as if be had actual knowledge thereof, even if 
the court were satisfied with bis déniai. The statement of 
the steward is corroborated by that of the second mate and 
others of the crew, and the court entertains no doubt that the 
master well knew the quantity with which he sailed. Shortly 
after leaving Gibraltar their allowance was reduced to half a 
pound of salted méat per day, and was gradually diminished, 
until for the last three weeks they had but three-quarters of 
pound of beef and the same amount of pork per week. 

To supply their necessities the crew sometimes caught 
fish — the bonitas. When fresh they were proper food, but at 
times none could be taken, and the steward would then make 
soup of thèse fish, which had been hung up to dry or put in 
the old beef pickle. Thèse fish soon spoiled, were utterly 
unfit for food, and were only used by the crew because of 
their nécessitons condition. 

The latter part of the voyage there was a deficiency of 
water, but the master took on board at Gibraltar more than 
was required by the Swedish law for the contemplated voy- 
age. The sugar and molasses also fell short, but 115 pounds 
of sugar were purchased at Alexandria, and 25 pounds of 
molasses at Gibraltar, which were more than were requisite 
for the crew's allowance, protracted as was the voyage, if 
thèse articles had not been wasted or otherwise wrongfuUy 
disposed of. Aftor leaving Alexandria there was neither 
butter nor oil. At that port the master purchased a small 
quantity of oil, which the men would not use on account of 
its alleged poor quality. The master, therefore, sailed from 
,that port without obtaining either of thèse articles. In tbis 

v.3,no.ll— 42 
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respect he was in fault, as he should hâve complîed with the 
laws of his country, and obtained either oil or butter, that 
the crew might hâve tlie same if they should afterwards 
require it. 

At Alexandria 1,100 pounds of ship bread were procured, 
600 or TOO pounds of which, as the master states, were on 
hand when they left Gibraltar. The latter part of the voy- 
age the crew were allowed one to two biscuits per day ; less 
than half the quantity to which they were entitled by the 
Swedish law. By the laws of this country, 60 pounds of 
bread for each man is required to be stowed under the deck 
before sailing on an océan voyage, and the amount on board 
the Amalia was in excess of the requirements of our law. 
Her voyage was much protracted, and 700 pounds of bread 
would ordinarily afford a crew of nine men an allowance of 
eight pounds per week on a voyage from Gibraltar to Port- 
land. Suoh a voyage, at this season of the year, usually 
takes from 45 to 50 days ; but with so foui a ship I think the 
master of the Amalia had no right to expect a passage of less 
than 60 days, or about two montas. On her voyage to New 
York the crew consumed two barrels of beef or pork per 
month, and this master undertook to make hia passage from 
Gibraltar to Portland with not more than one and a half bar- 
rels on board, having no reason to suppose that his passage 
would be less than 60 days, in which time, if the crew were 
supplied as on the voyage to New York, 800 pounds of salted 
méat would hâve been consumed by them ; or, if the require- 
ments of the kSwedish law were observed, about 500 pounds 
would hâve been requisite. 

It thus appears that there was a great and inexcusable 
deficiency in the supply of sait provisions when this vessel 
left Gibraltar. This wr.s something more than an accidentai 
mistake or error of judgment on the master'a part in thus set- 
ting sail on this voyage, with a short supply, endangering the 
safety of his ship and his crew, intending to speak to some 
vessel and obtain provisions from her if in need. 

It is urged that the true test for the court to adopt, in decid- 
ing upon the question of the discharge of the crew from their 
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obligations to this sliip, is whether there îs reason to appre- 
hend that they may again be subjeeted to a like condition of 
tbings if tbey remain in her service. But, in the opinion of 
the court, such is not the sole or principal question upon 
which the rights of thèse men must dépend. There can be 
but little doubt that hereafter the maater will provide ail that 
is requisite for such a voyage, and that his crews will eseape 
the sufferings thèse men bave been subjeeted to; but the 
matter hère for considération is not the future conduct of the 
master, but what are the légal rights of the libellants, and 
■whether on the présent voyage they hâve been so treated by 
the master as to require the court to discharge them from 
further service. 

When this vessel sailed from Gibraltar with so inadéquate 
a supply of provisions the master knev? that he was acting 
both in violation of the laws of his country and in breach of 
his contract with the libellants. From some cause he was will- 
ingthusto act, and in so doing was seriously endangeringthe 
safety of the ship and cargo, as well as the lives of ail on board. 
At that season of the year, in the condition in which his ship 
then was, the chances were ail against their reaching their port 
of destination before their sait provisions were exhausted, and 
to this risk he voluntarily subjeeted ail on board, trusting that 
some passing vessel might supply their needs. The result of his 
conduct bas been that, to prolong their lives, the crew, on 
some days, bave been eompelled to subsist on decayed fish^ 
while on other days they bave been whoUy deprived of every 
kind of méat, or it bas been doled out to them in so small a. 
quantity as to be almost an aggravation of their miseries. 
Some of the crew bave been, and still are, afBicted with one 
of the worst diseases that seamen can be subjeeted to — scurvy ; 
their physician testifying that they are not now, and will not 
be for some time, in a condition to do duty on an océan voyage,, 
and ail must bave been necessarily much reduced in strength 
by their sufferings occasioned by the master's neglect. This, 
therefore, is no ordinary breach of a contract with bis crew,. 
by the master of a ship, but is of a most flagrant character,. 
without the slightest justification, occasioning the crew very 
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great suffering, and ôridângering their Hves. If, under any 
circumstances, a court of adlmiralty would be justified in 
exonerating a crew from further service under their contract, 
it is difficult to imagine a case where more cogent reasons 
could be found for such action of the court than are hère pre- 
sented, 

It is claimed that the master treated bis crew witb cruelty 
and barshness, and tbat be assaulted one or more of them. 
It is sufScient to remark that the court does not find that the 
évidence sustains this charge. Another allégation is tbat the 
first mate abused the men, and that were they to remain on 
board in ail probability they would again be subject to like 
treatment from that officer. The évidence discloses that on 
one occasion the mate did strike witb a belaying pin one of 
the seamen on bis head, inflicting a serious wound on the 
man's scalp, and tbat at another time another of tbe crew was 
struck by bim with a bucket upon the shoulders. On both of 
thèse occasions the seamen were in fault, and merited moder- 
ate chastisement, but the court cannot justify the use of sucb 
instruments as the mate employed for tbis purpose. On botb 
occasions the master was on board, and be does not appear to 
bave taken any measures to restrain tbe mate's violence, 
altbougb be was aware of tbe quarrels. 

From ail the testimony, I conclude that the mate is pas- 
sion ate, inclined to quarrel witb bis men, and ready to inflict 
punishment upon them, without mucb regard for tbe danger- 
ous nature of tbe instrument employed by bim, and tbat the 
master did not discbarge his duty to bis crew by proteeting 
them from sucb assaults. I fear tbe crew may well expect 
such treatment hereafter from tbe mate, in case of any mis- 
understanding between them, and that it is désirable that 
they should no longer be exposed to danger at bis handa ; but 
I bave grave doubts whether, from ail that appears in évi- 
dence as to the mate's misconduct, I should for that cause be 
justified in discharging tbe entire crew, even if I should 
release tbose wbo bave suffered from his assaults. I prefer 
to rest my décision upon the misconduct of the master in sail- 
ing from Gibraltar witb sucb great lack of the provisions 
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required by the laws of Ma country for tbe support of hia 
men. For thia cauae they are declared entitled to their dia- 
charge, and to be paid the balance of their wages due to them 
at the time they left the ship. 

It is lurther claimed in the libel that they are entitled to 
recover damages for having been put upon -ahort allowance. 
The master having broken his contraot with the libellants, 
and they having been injured thereby, they should be indem- 
nified. In such cases seamen hâve always received some 
compensation, and an allowance of one month's extra pay is 
for this cause decreed to each of the libellants. 



Bertellotb V. Part of Cargo of Brimstone. 
(District Court, D. MO/ryland. Beptember 14, 1880.) 

1. CatîSO — Unloading — CcrsTOMS of Poet. — The owner of a vessel la 

bound by the customs of a port to which he contracts to carry a cargoj 
■where the charter provides thât " the cargo is to be brought along* 
gide the vcssel and takeaaway at the expense and risk of the charter- 
ers, according to the use and customs of the place of loading and dis- 
charging." 

2. CusTOM OF Pout— UsiiOADiNG Cargo — Brimstone. — The custom of 

a port to stop discharging cargoes of brimstone when there is a high 
wind, is not unreasonable. 

3. Evidence — Customart Dispatch. — A charter provided " for prompt 

loading, without loss of time, weather permitting, and customary lay 
days for discharging." Eeld, under ail the circumstances attendlng 
thediseharge of the cargo, that the vessel had customary dispatch, and 
a libel for demurrage should be dismissed. 

In Admiralty. Libel for Demurrage. 

Brown d Smith, for libellant. 

C. N. West, for respondents. 

Morris, D. J. The Italian bark Geromina Madré brought 
to the port of Baltimore a cargo of over 900 tons of brim- 
stone. She arrived April 24, 1880, commenced discharging 
on the 27th, and finiahed May 18th. This libel is filed by 
the master of the bark, alleging that he was detained in ail 
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21 days, •wiien ten days woiild hâve been sufiacient, with 
reasonable dispatch, to hâve diseharged the cargo ; and that 
the détention arose fromthe fault of the consignées and char- 
terers, for which he should be paid demurrage. 

The charter-party provides that "the cargo is to be brought 
along-side the vessel and taken away at the expense and risk of 
the charterers, according to the use and custom of the place of 
loading and dis char ging;" and also provides "for prompt load- 
ing, without loss of time, weather pcrmitting, and customary lay 
days for dischar ging. " 

There being no definite number of days stipulated withîn 
which the cargo was to be diseharged, and it being provided 
tbat the charterers were to be entitled to customary lay 
days, and there being no custom establishing any deânite 
number of days, or rate per day, for discharging, the char- 
terers hâve performed their obligations, unless détention has 
ensued from some fault of theirs, or neglect on their part to 
exercise reasonable diligence, according to the custom of the 
port. Under such a charter-party the owner of the vessel 
takes the risk of the weather being suitable, according to the 
custom of the port, for unloading the cargo, and the charterer 
takes the risk of being able to provide the proper transporta- 
tion from the ship's side. Spragiie v. West, 1 Abb. Ad. 548. 

The proofs show that the vessel was firsi ordered to a dock 
at the Canton wharves, and that there was some delay in get- 
ting her to that place, but to this I find that the master con- 
sented for the reason that he was saved wharfage. I find 
that while at the Canton wharf the discharging went on with 
customary dispatch, and that there was no delay chargeable 
to the respondents. The proof shows that scows were in 
readiness to take the portion of the cargo to be diseharged 
into them, and that there was no waiting for them; on the 
contrary, it would rather aj)pear that the scow men complained 
that the crew of the bark worked too slowly, and did not give 
them the brimstone as fast as regular stGvedores usually do. 
I find, also, that the removal of the vessel from the Canton 
wharf across the harbor, to Locust Points was by agreement 
with +.he master. 
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It was at Locust Point that the principal détention took 
place. The libellant allèges that it resulted in great part 
from the want of a sufficient number of oarts, and the con- 
stant delays in waiting for them. On this point there is some 
contradiction of testimony, but I think the prépondérance is 
in favor of the respondents. The principal losa of time arose 
from the consignée refusing on parts of two days to reçoive 
the brimstone, alleging that the weather was too windy, and 
that 80 much of the brimstone was blown away in dumping 
it from the ship into the carts that he was subjeoted to loss, 
A further delay was in conséquence of disputes, on two days^ 
with the master, with regard to the payment of freight, result- 
ing in his f orbidding the discharging to continue until he was 
paid. Deducting the time lost from thèse two causes, and 
the average resuit per day does not tend to sustain the allé- 
gations with regard to the want of carts, contradicted as they 
are very positively by several intelligent witnesses. The 
respondents hâve proved that it is the oustom of this port to 
stop discharging cargoes of brimstone when there is a high 
wind, as it is a substance liable to be blown away in the 
handling necessary to unladen it from a ship. 

In a charter such as the ona in this case the owner of the 
vessel is bound by the customs of the port to whioh he con- 
tracts to carry the cargo. This custom is proved, and it 
seems to me not an unreasonable one, although, undoubtedly, 
it is one likely to lead to disputes and possibly to abuse. The 
loss entailed on the consignée, which would justify the sus- 
pension of the' unlading, should not be a trifling one, but 
should be in some measure commensurato with the usual loss 
from détention to which the vessels ordinarily bringing such 
cargoes to the port would be subjected. With regard to the 
violence of the wind on those days when the discharging was 
suspended, there is some confiict of testimony, but thè testi- 
mony on behalf of the respondents is positive, while that of 
the master of the vessel is not convincing. The libellant, to 
corroborate his statement, produced the master of another 
Italian vessel, hich was discharging brimstone on the oppo- 
site side of the harbor at the same time, and proved by him 
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that on one of the days on which the respondents refused to 
receive brimstone on account of the wind the witness con- 
tinued discharging ail day. He says, however, that he did 
not himself prétend to judge of the force of the wind, and 
ail he can say is that his consignée allowed him to continue 
discharging. 

It appears, moreover, that his vessel lay in a position more 
sheltered from the wind, being on the north side of the har- 
bor, and the wind being .from the north on that day. From 
his testimony it appears, aiso, thathe was 15 days discharging 
560 tons of brimstone, which is a less average than was ac- 
complished by libellant's vessel, which was 20 days, in ail, 
discharging over 900 tons. The United States signal service 
report was put in évidence by the libellants to show that it 
was as windy on the days when the greatest number of tons 
were discharged as on those when the discharging was stopped, 
but as those reports give only the highest velocity during the 
24 hours, they do not show the velocity during the working 
hours of the day. The report does show that it was what is 
considered windy weather, and that on the days when the 
discharging was proceeded with the wind was from the south, 
and on the days when the discharging was suspended the 
wind was from the north, At Locust Point the vessel would 
be sheltered from a south wind and exposed to the north 
winds. 

Upon considération of the testimony, and of ail the circum- 
Btances attending the discharging of the cargo, I do not find 
that the vessel did not hâve customary dispatch, andthelibel 
must be dismissed. 

Note. — See The M. 8. Bacon v. The Brie <e Western Transportation Co. 
ante, 34é. 
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Beineckb V. The Stbamship Secret. 

Maxwell v. TkE Steamship Secret. 

(District Court, S. D. New York. July 28, 1880.) 

1. Supplies — Liens. — Held, under the circumstances of thèse cases, tbat 
the libellants had no liens for supplies furnislied a foreiga vessel 

W. R. Beebe, for libellants. 

W. Myndcrse, for claimant. 

Choatb, D. J. Thèse are Buits for supplies against a for- 
eign vessel. She was owned by a foreign corporation, which, 
however, had an office and transacted business in the city of 
New York, and was in good crédit hère. At the time the 
supplies were furnished she was under charter to Murray, 
JPerris & Co., a firm of commission merchants in this city, ail 
résident hère. By the terms of the charter Murray, Ferria & 
Co.'were to furnish ail her supplies. The supplies furnished 
by Beineclie were fresh méats, delivered in New York to 
Murray, Ferris & Co., at a steam-boat pier, on the under- 
standing that they were to be shipped by steamer to Jackaon- 
ville, Florida, between which port and certain foreign ports 
the steam-ship Secret was then running, as one of a regular 
line controlled by Murray, Ferris & Go. 

The méats were packed in ice boxes, on the pier in New 
York, under the direction of libellant, and bills of lading for 
them, with other goods shipped, were taken by, and in the 
name of, Murray, Ferris & Co* The libellant charged the 
goods on his books to Murray, Ferris & Go. The transac- 
tions were generally once a week, and continued from the 
tenth of January, 1879, to the fourth of April, 1879. The 
bills up to and including the fourteenth of March were 
made out against Murray, Ferris & Go., and were rendered 
after each transaction. Those of the eighth and fourteenth 
of March were altered in the heading by striking out the names 
"Murray, Ferris & Co.," and inserting "S. S. Secret." This 
was done at the office of Murray, Ferris & Co., and for 
their convenience in keeping their accounts. The four bills 
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subséquent to the fourteenth of March, for which this suit is 
brought, were made out against "Steamer Secret and own- 
ers." No explanation of this change is given except the 
altération by Murray, Ferris & Co. in the former bills. Ail 
the bills up to and including that of the fourteenth of March 
were paid by Murray, Ferris & Co., generally within about 
one month after they were incurred. The last four bills, 
amounting to $336.34, remained unpaid when Murray, Ferris 
& Co. failed, and hence this suit. 

It appeared that the arrangement for fumishing méat to 
this steam-ship was made by a salesman of the libellant, who 
Bolieited the business of Murray, Ferris & Co. ïïe testified 
that the arrangement was made in Florida, and that one of 
the firm then informed him that the firm was not responsi- 
ble, and was insolvent, and that the steamer was responsible. 
This is clearly proved to be a mistake. Neither he nor the 
libellant knew who owned the steamer, nor what the relation 
of Murray, Ferris & Co. to her was, except that they were 
running her on this line. At some time after the transac- 
tion commenced they made inquiry of a mercantile agency, 
and the information they received was not favorable to the 
financial standing of Murray, Ferris & Co., and they appear 
to hâve supposed that, in case Murray, Fenis & Co. did not 
pay the bills, the steamer would be legally liable, and they 
continued to furnish the supplies. They had no knowledge 
and made no inquiries as to how long the steamer would 
continue to be run on this line, nor had they any reason to 
believe that she would ever'come to New York, or any other 
American port out of Florida. 

The libellant Maxwell furnished ship's stores to the Secret 
while she was in this port in December, 1878, before she 
went to Florida to run on this line. The amount of the bill 
was about $300. The goods were delivered to the steamer in 
New Tork on the order of Murray, Ferris & Co. The libel- 
lant made no inquiries as to the ownership of the vessel, or 
Murray, Ferris & Co.'s relation to her. He knew she was 
going to Florida, and had no reason to suppose she would re- 
turn to this port. He knew that Murray, Ferris & Co. had 
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some business for the employment of steamers between ports 
in Florida and foreign ports. He chargea the goods on hia 
books to "Steamer Secret and owners." It was his practice, 
however, in ail cases where he sold goods for vessels, both 
foreign and domestie, to make the charges on his books 
in this way. He was well acquainted with the senior 
member of the firm of Murray, Ferris & Co., and believed 
him to be a person of entire integrity. It was well known in - 
Kew York that a former firm of Murray, Ferris & Co., com- 
posed in whole or in part of the same members, had failed in 
1874, and that the firm, in December, 1878, were doing busi- 
ness under the name of "Murray, Ferris & Co., Agents." 
They were actively engaged in business, but their financial 
standing was not high. 

The libellant sent in his bill to Murray, Ferris & Co. after 
the steamer left this port, and they paid on account of it $90. 
The balance remains unpaid. Afterwards, and while the 
vessel was at Florida, he furnished, upon the order of Mur- 
ray, Ferris & Co., a further bill of goods to the amount of 
$18, which were to be sent to her in Florida. They were 
delivered to and shipped by Murray, Ferris & Co. This suit 
is for the balance of the first bill, and for the goods sent to 
Florida; in ail, $222.81. 

Upon thèse facts it is clear that the libellants hâve no lien 
on the vessel. They knew they were dealîng with New York 
parties, and not with the foreign owner or the master, who 
presumably represents the owner; and they were put upon 
inquiry as to the interest and relation of Murray, Ferris & 
Co. to the vessel, and are chargeable with the facts they might 
hâve ascertained on such inquiry. They could easily hâve 
learned that Murray, Ferris & Co. had no right or power to 
bind the owners or the vessel for the supplies, and that they 
were, in fact, the owners, so far as concerned parties supply- 
ing the ship. Consol. Goal Co. v. The Secret, U. S. Cire. Ct. 
S. D. N. Y., December 1, 1879, and cases cited. 

I think, also, it cannot be f airly claimed that either of thèse 
libellants furnished the goods on the crédit of the vessel in 
such sensé as to entitle them to a maritime lien. While they 
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both appear io hâve entertained the notion that a party sup- 
plying a vessel, ■«'hether foreign or domestic, has, in ail cases, 
an ultimate right to fall baek on thé vessel if the party deatt 
with does not pay, there is, I think, sufBcient évidence that 
they understood that they were dealing with Murray, Ferris 
& Ce, and gave them crédit and expected them to pay the 
bills, and had no real intention or expeetation of looking to 
the vessel for their pay. The amount of the bills run up was 
at no time large, and Murray, Ferris & Go. had crédit enough 
to be trusted to that extent, and were, I think, at the time so 
trusted. Maxwell let the steamer go to sea without trying to 
collect his bill, and Beinecke delivered the goods absolutely 
to Murray, Ferris & Co. hère in New York. Neither of them 
had any reason to suppose they would ever hâve an opportu- 
' nity to collect the bills from the vessel herself, unless it was 
by attaching her in a port of Florida, which it is hardly sup- 
posable they would haVe contemplated as practicable for so 
small an account. Case last cited, in district and circuit 
courts. 

Libels dismissed, with oosts. 



EoGEBS, Executor, and others v. Beiq Osseo and Master. 

(Distriet Court, D. Rhode Island. July 13, 18S0.) 

1. LiBBL FOK Possession — Traksfbu op Shaubs Pending Suit — Ambnd- 
MENT — AQEEBMENT — ESTOITEL— lÎET. St. J 4250 — Chartbu Pauxï — 

Dhmaîtd. 

In Admiralty. 

John Eddy, for libellants. 

Browne d Van Slyck, for libellées. 

Knowles, D. J. This is a cause for possession, civil and 
maritime, in which the libellants seek to recover possession 
of the brig Osseo from Frederick B. Loring, who for some 
eight years has been her master by appointment of successive 
ship's husbands and owners, The cause was submitted to 
the court on the sixth and seventh of July, mainly upon 
written évidence and exhibits; the oral évidence offered being 
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tliat of one "witnôss to signatures to certain exhibits, and 
that of said Loring to the circumstances attending an alleged 
demand of possession, and to some other points of compara- 
tively little importance, 

A detailed statement of ail the facts shown and made a sub- 
ject of elaborate argument seems not necessary. Of thèse the 
counsel and parties are already fuUy informed, and that any 
other person than they can care to be aoquainted with them 
may well be questioned. My sole aim will be to state, as 
briefly as may be, the questions raised and discussed at the 
hearing, with my rulings or conclusions in regard to them. 

1. The évidence shows that at the filing of the libel and 
the seizure of the vessel, on the twenty-eighth of May, the 
several libellants owned in the aggregate eighteen thirty-sec- 
onds of the brig; that afterwards, on the tenth day of June, 
(the monition not being returnable until the fourteenth,) one 
of the libellants, George G. Mitchell, sold and conveyed his 
two thirty-seconds to Olive A. Loring, wife of said Frederick 
B. ; and that afterwards, on the thirtieth of June, one of thjB 
libellants purchased one thirty-second of Julia, A. Thorpe, and 
thus increased the number of libellants' shares to seventeen 
thirty-seconds — a majority. 

And in view of this state of facts it was moved on behalf 
of the libellants, at the call of the cause for hearing, that the 
libel be amended and made to harmonize with thèse facts ; 
the learned counsel for the libellées contending, in opposition, 
that inasmuch as from the tenth to the thirtieth of June the 
libellants' shares were but sixteen thirty-seconds, — not a 
majority, — their libel should be dismissed, their after pur- 
chase of one thirty-second being irtegular and nugatory so 
far as this suit is concerned. 

The détermination of this motion was reserved until the 
close of the hearing, when the parties were heard upon it. 
And now, after hearing upon ail the points raised in tho 
cause, I am constrained to overrule the objection of the 
libellées and to grant the motion to amend. 

In this case both parties seem to hâve aoted upon tho 
assumption that the purchases and transfers of shares, pend- 
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ing a suit for possession, were allowable, and that the party 
■which, at the final hearing, constituted a majority would be 
adjudged such by the court's decree. 

Why the libellants in such a case should be restricted in 
this particular, and the libellées not, I fail to find any snfiQ- 
cient reason. This cause, it is to be remembered, is heard 
ia admiralty — under Admiralty Eule No. 24 — not in a court 
of common law. 

2. It was shown by the évidence that in December, 1879, 
a certain instrument, under seal, was signed by the holders 
of twenty-one thirty- seconds of the brig, in view of which it 
■was contended that each signer thereof was estopped from 
assigning or transferring his share without "consulting" with 
the ship's husband therein named; it being further con- 
tended that, inasmuch as some of the libellants were signers 
of this paper, and had, by becoming co-libellants in this suit, 
violated their covenant, they should not be reeognized as 
share-holders in the inquiry as to the relative number of libel- 
lants and libellées. They cannot, it is contended, be treated 
as parties coming into court with clean bands. And, further 
etill, it was contended that the instrument should be con- 
strued and held by the court to be "a valid written agree- 
ment subsisting, by virtue of which the master was entitled 
to possession," within the purview of section 4250 of the Ee- 
vised Statutes. Of this contention of the libellées it sufiSces 
to say that in their view of this instrument, and of its sig- 
nificance and weight, I cannot concur, and of course must 
overrule the objection. 

3. It was shown by the évidence that, on the twenty-first 
of May, a charter-party was executed by the master (said 
Lowry) and the brig's husband on the one part, and one 
Leydon & Co. on the other, in virtue of which the msister 
and owners of the brig were bound to so manage that the 
brig should be at Maehias, Maine, on the fifth of June, ready 
to load, and that on the day of the seizure, (May 28th,) and 
four hours before the seizure, a clearance for Maehias had 
been procured from the custom-house officiais in Providence; 
and in view of thèse facts it was denied, on behalf of the 
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libellées, that the vessel could be taken from the master and 
part owner by his co-owners. No pertinent authority, nor 
any persuasive argument, is submitted in support of thia dé- 
niai, and I adjudge it untenable ia law. 

And, lastly, it was denied by the answer, and contended 
at the hearing, that no sufficient demand for possession was 
made by the libellants prior to the filing of the libel and the 
seizure of the brig, and that, therefore, upon this ground 
alone — supposing it to be the only point of defence raised — 
the court should pronounce for the libellées. To this the 
libellants make answer — First, that by no law or well-settled, 
invariable practice is it required that a demand of possession 
be made before a seizure in a cause of possession instituted 
by the majority owners ; and, second, that if a demand were 
necessary the facts in proof, by the captain's testimony and 
admissions upon the witness stand, and written documents 
exhibited and ref erred to, show and prove a demand and re- 
fusai, which the court, sitting in admiralty, should adjudge to 
be, under the circumstances, sufl&eient as matter of law or 
matter of fact. In this second answer of the libellants I 
concur, and thus render it unnecessary to pass upon their 
first answer. 

It results that I must pronounce for the libellants ; and, as 
regards costs, must adjudge that neither party reoover costs 
of the other. 



BissELii V. The Steam-Tug Alexander. 

(District Court, E. D. New Torle. Jiily 16, 1880.) 

1. COLLISION— Canal-Boat en Tow as Tua — NBaLiGENCE of Captaih 
op BOAT.— The owner of a tug, originally built for a pleasure boat, 
sent her to tow a canal-boat, loaded with ice which he had bought, 
through New York harbor. The tug being very small, and the boat 
large and heavy, a man was put at the helm of the boat by her captain 
to steer. On the way down the bay a collision occurred, in which 
the boat was injured, and her master libelled the tug for damages. 
Held, that upon the évidence tho captain of the canal-boat must be 
held responsible for the steering of his boat, and therefore the tug 
was not responsible for t'ie collision that ensued. 
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T. C. Campbell, for Bissell. 

Beehe, Wilcox dt Hohbs, for steam-tug Alexander. 

Benediot, D. J. The admitted fact that the relative 
■weight of the tug and the canal-boat was such that the tiller 
of the canal-boat would control both the tug and the canal- 
boat renders it highly probable that the contract between the 
parties was as claimed by the respondent, viz. : that the 
respondent should furnish a man to steer the canal-boat j 
and inasmuch as the sole cause of the collision, in which the 
canal-boat was injured, was lack of proper steering of the 
canal-boat, it follows that the collision must be attributed to 
the fault of the libellant's agent, and not to any fault of the 
Alexander, unless it be true, as claimed by the libellant, that 
at the time of the accident the man at the tiller of the canal- 
boat was sent there by the captain of the Alexander, and was 
consequently an agent of the respondent. TJpon this question 
of fact the évidence is in flat contradiction. The man who 
was at the tiller of the canal-boat was a person in no way 
connected either with the boat or the tug, who was going to 
Eockaway by Ihe permission of the captain of the Alexander. 
He, of course, must know how he came to be at the tiller of 
the canal-boat, and I décline to accept his statement as the 
truth. He says he was put there by the captain of the canal- 
boat to steer the boat, while the captain went to his break- 
fast ; that he was whoUy unable to manage the tiller, being a 
cripple; and that when the danger was seen he called, as did 
others, to the captain of the boat to come to the tiller, but 
without avail. 

Sueh being the fact, there appears to be no room to cou- 
tend that the tug can be held to be responsible for the col- 
lision that ensued. The libel is accordingly dismissed, with 
costs. 
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Stevens and others v. Thb Louisvillb & Nabhville Bail- 

BOAD Co,, and ûfteen other suits on behalf of 

bond holders, against fifteen other 

railroad companies. 

(Circuit Court, M. D. Tennessee. Beptember 25, 1880.) 

1. State Bonds— Statdtoky Libn— Pukchasbr— Intbrnal Imphovib- 
MENTS— Tennessee Statutu— Act of Pebbdaky 11, 1852— Con- 
struction. — ^The purchaser of negotiable state bonds sold in open 
market, without indorsement or guaranty, and Issued to a railroad 
nnder the "Internai Improvement Act of the State of Tennessee," for 
the ironing and equipping of the said railroad, bas no enforceable 
right, by contract or otUerwise, in the statutory lien vested iu sald 
State by said internai improvement act, against the road and otiuip- 
ments of said railroad, for the purpose of enforcing the payment of 
the principal and interest of said bonds at maturity. 

In Equity. 

Some of thèse suits are pending in the eastem, some in 
the middle, and others in the western district of Tennessee. 

Thèse are suits in equity pending in the circuit courts of 
the United States for the districts of Tennessee, brought by 
complainants, on behalf of holders of internai improvement 
bonds of the state of Tennessee, against varions railroad com- 
panies to wbom the bonds were issued, to aid in the construc- 
tion of their several Unes of railroada, and against ail other 
persons interested. They were argued together in April and 
May last, at Nashville. The object of the suits is to hâve a 
lien in favor of the bond holders declared and established 
upon the railroads of the several défendant companies, and 
a receiver appointed for the collection of the accrued and 
accruing interest, the interest having been iu default since 
July 1, 1875. The principal is not due. 

The plaintiffs' contention is, briefly, that the acts passed by 
the législature of the state of Tennessee in 1852, to grant aid 
to the railroad companies by a loan to them of the bonds of the 
state, imposed a lien upon the railroads, as security to the 
holder of the bonds and to the state. Payment to the holdet 
would operate as indemnity to the state. Inasmuch as the 

v.3,no.l2— é3 
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state and the companies are in default in the payment of the 
interest siace July, 1875, the bond holders by thèse euits seek 
to hâve a lien in their favor established upon the roads. 

The gênerai assembly of the state of Tennessee passed, 
February 11, 1862, an act known as the "Internai Improve- 
ment Act of the State of Tennessee," extending aid to railroad 
companies by a loan of state bonds, the proceeds to be nsed 
in ironing and equipping the roads. Prior to the time of 
passing the act there had been issued state bonds for varions 
purposes, of whioh above $3,500,000 was outstanding. The 
state of Tennessee was now in good crédit. Her 6 per cent, 
bonds brought a premium in the money markets of the world, 
as did also, subsequently, her bonds issued to the défendant 
railroad companies under the act in question, and acta 
amendatory thereof, which bonds are the subject of contro- 
versy in thèse suits. The, scheme of internai improvement 
now adopted was to issue to each company 6 per cent, bonds 
to the amount $8,000 per mile, in instalments, — afterwards 
extended to $10,000, — the first when a section of 30 miles of 
road was completed ready for the ties, and the subséquent 
instalments upon completion of each additional section of 20 
miles; afterwards changed to 10 miles. The bonds are 
transférable by delivery, run not less than 30 nor more than 
40 years from the respective dates of issue, the interest 
matures semi-annually, and, with the principal, is payable in 
New York. They were paid to the railroad company, and 
Bold in open market, without indorsement or guaranty. The 
state was invested by the terms of the statute with a lien 
upon each section of the company's road as soon as the bonds 
for that section were issued, and upon final completion of the 
road such lien was to attach to the entire road and its equip- 
ments. Tho company was to be incapable of creating any 
lien conflicting with that in favor of the state. 

The amount of the lien claimed by complainants in behalf 
of such bond holders upon ail the railroads is about $15,- 
000,000. The litigation, however, affects the holders of be- 
tween $30,000,000 and $35,000,000 of other mortgage bonds 
gecured upon thèse roads, and issued under authority of the 
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gênerai assemHy, conferred in 1869-70, to 'snable the aided 
companiea to repay to the state the bonds loaned to them. 
The holders of the last-mentioned bonds claim to hâve a fiist 
lien upon the roads, and appear in thèse suits, with the de- 
fendant companies, to eontest the lien claimed by complaîn- 
ants and their associate bond holders. 

The interest of the state debt was in default from July, 
1861 to 1866, during the civil war, when the priée of her 
bonds had depreciated in value to less than 50 per cent, of 
their face. The storm of war left the railroads of the state 
•without money, crédit, or rolling stock, and their roads and 
bridges going to decay. The first législature of Tennessee, 
after the storm had passed, assembled in 1865, when the state 
and the railroad companies were alike in a condition of bank- 
ruptcy. Provision was now made by the state to f und ail her 
overdue bonds and interest coupons outstanding into new 
bonds. In 1866 and 1867 the state issued additional bonds 
to some of thèse railroad companies to aid them to build 
bridges and repair their roads, the state reserving a lien, and 
imposing terms and conditions like those in the act of 1852, 
but somewhat modified. 

In 1869-70 none of the principal of the railroad aid bonds 
issued under the acts of 1852, or acts amendatory thereof, 
had matured, but now the gênerai assembly of the state, to 
enable the respective companies to repay any part of the 
principal of their indebtedness for bonds loaned io them, 
passed an act permitting payment in any of the outstandin;j 
bonds of the state. 

To obtain money to purchase state bonds for surrender, 
they were severally authorized to issue mortgage bonds upon 
their respective roads and equipments, corresponding in de- 
nomination with the state aid bonda, and deposit them with 
the comptroUer of the state, to be by him delivèred to the Com- 
pany or its agent whenever and as Tennessee state bonds 
were by the company surrendered and cancelled. Thèse 
mortgage bonds were by law declared to be a first lien on the 
road and equipments of th« company issuing them,. and as 
évidence to the purchaser the comptroUer was required to and 
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did certify upon each bond that it was "secured by first mort- 
gage.'* 

Many of the companies availed themselves of this legisla- 
tioii, aiid under its sanction and authority an aggregate of 
between $30,000,000 and $40,000,000 of sucb mortgage bonda 
were by the companies isaued and sold, and are now out- 
standing. 

Othër railroad companies did not avail themselves of the 
provisions of the law of 1869-70. They contiriued to be in 
default as to the payment of interest, and as to payment an- 
nually întô the sinking fund required by statute. Proceed- 
ings by the state were therefore commenced in the state court 
of chancery, and decrees of foreclosure and sale obtained. 

At the sale the state was purchaser. Thèse foreclosed 
roads were subsequently sold by the state and new companies 
organized. Payment by the purchaser was made to the state 
in any outstanding Tennessee state bonds, at their face value, 
and the purchaser was invested with ail the right and title of 
the state. 

The state, as before stated, had funded her overdue bonds 
and interest coupons into a new bond, under the law of 1865, 
and in Pebruary, 1870, another act was passed to again fund 
unpaid interest that had accrued on the public debt, together 
with the floating debt of the state, and ail that might become 
due up to 1874. Holdersof Tennessee bonds, including hold- 
ers of internai improvement bonds issued to railroad com- 
panies, generally accepted the provisions thus made for retir- 
ing overdue interest coupons, as they had done under the act 
of 1865. The state of Tennessee, however, again defaulted 
in her interest January 1, 1875, and subsequently openly 
repudiated her bonded debt, for the payment of which the 
faith and crédit of the state were solemly pledged. 

The internai improvement act of February 11, 1852, will 
alone be referred to, as it contains ail the provisions necessary 
to be considered. The lien is declared by the third section, 
which is as follows: "That so soou as the bonds of the state 
shall hâve been issued for the first section of the road as 
atoresaid, they shall constitute a lien upon said section so 
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préparée as aforesaid,' including the rdad-bed, right o^ way, 
grading, bridges, ànd masonry, upon ail the stock subscribed 
for in said company, and upon said iron rails, chairs, spikés, 
and equipments, when purchased and delivered; and thô 
state of Tennessee, upon thé issnance of said bonds, and by 
virtue of the same, shall bô învested with the said lien or 
mortgage without a deed from the compàny, for the payment 
by said company of said bonds, with the interest thereon as 
the same becomeô due." ■ 

The requirement, by section 5, as to the payment of inter- 
est, is that 15 days before it falls due the company shall de- 
posit in the bank of Tennessee — the state's fiscal agent— "an 
amount sufficient to pay such interest, includiiig exchange 
and necessary commissions, or satisfactory évidence that said 
interest has been pàid or provided for, and if said company 
fails to deposit said interest as aforesaid, or furnish the evi- 
dence as aforesaid, it shall be the daty of the comptroUer to 
report that fact to the governor, " who is immediately to put 
the road into the hands of a receiver, to operate it in behalf 
of the state until the default is made good, and then to sur- 
render the road to the company. 

By the section "the comptroller is authorized, and it is made 
his duty, upon his warrant, to draw from the treasury any sum 
of money necessary to meet the interest on such bonds as 
may not be provided for by the company, as provided for in 
this act, and the comptroller shall report thereof to the gênerai 
assembly from time to time. " 

The requirement aS to the payment by the company of the 
principal of the bonds by section 7 is "that, at the end of 
five years after the completion of said road, said company 
shall set apart 1 per centum per annum upon the amount of 
bonds issued to the company, and shall use the same in the 
purehase of bonds of the state of Tennessee, which bonds the 
company shall pay into the treasury of the state, after assign- 
ing them to the governor, and for which the governor shall 
give said company a receipt; and, as between the state and 
said company, the bonds so paid in shall be a crédit on the 
bonds issued to the company ; and bonds so paid in, and the 
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interest acoruing thereon, from tîme to time, sliall be held 
and used by the state as a sinking fund for the payment of 
the bonds issued to the company ; and should said oompany 
repurohase any of the bonds issued to it under the provisions 
of this act, they shall be credited as aforesaid and cancelled. 
And should said company fail to comply with the provisions 
of this section, it shall be proceeded against as provided in 
the fifth section of this act," viz., as in case of failure to meet 
instalments of interest. It will be noticed that, as thèse 
bonds were to be issued in instalments at différent periods, 
they would therefore fall due at dififerent times, 

The sixth section provides "that if said company shall fail 
or refuse to pay any of said bonds when they fall due, it shall 
be the duty of the governor to notify the attorney gênerai of 
the district in which is sitnated the place of business of said 
company, of the fact; and thereupon said attorney gênerai 
shall forthwith file a bill against said company in the name of 
the state of Tennessee, in the chancery or circuit court of the 
county in which is situated said place of business, setting 
forth the facts, and thereupon said court shall make ail such 
orders and decrees in said cause as may be deemed necessary 
by the court to receive the payment of said bonds, with the 
interest thereon, and to indemnify the state of Tennessee 
against any loss on account of the issuanoe of said bonds, by 
ordering the said railroad to be placed in the hands of a 
receiver, ordering the sale of said road, and ail the property 
and assets attached thereto or belonging to said company, or 
in such other manner as the court may deem best for the 
interest of the state." 

By section 12 "the state of Tennessee expressly reserves 
the right to enact by the législature thereof, hereafter, ail 
such laws as may be deemed necessary to protect the interest 
of the state, and to secure the state against any loss in con- 
séquence of the issuance of bonds under the provisions of this 
act, but in such manner as not to impair the vested rights of 
the stockholders of the companies." 

Complainants contend that the statutory lien is to be 
regarded as an instrument of security taken for the benefit of 
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the bond holders; or, more fuUy stated, that the législation 
and action of the state under it were effectuai to fix upon the 
raiiroads respectively a lien not merely for the indemnity of 
the state of Tennessee, but also to seeure the payaient of its 
bonds to their holders; that the state became trustée of this 
lien for the benefit of the holder of the bonds, which lien 
inured to their benefit as cestuîs que trustent of the state, by 
force of the express con tract to that effect in the law oreating 
the security, as well as by necessary légal implication from 
the relations of the parties, which no subséquent dealings 
between the raUroad companies and the state could discharge. 
Again, it is said "the first or primary object of the act was to 
compel each aided company to pay its debt directiy to its true 
creditor, the lender on the bonds. This was effected by thé 
usual and proper process — a lien pure and simple for the pay- 
ment of the bonds upon the estate of each aided conlpany, 
enforceable in equity in case of default." 

On the other hand, défendants' answers state the opposing 
view thus : "That the said statutory mortgage was taken by 
the state in its own behalf, and for its own benefit, and not 
as trustée for its bond holders, and that said statutory mort- 
gage was conditioned solely for the payment by the company 
to the state of the company's indebtedness to the state for the 
bonds loaned to it, and in respect of both principal and inter- 
est such payment was conditioned to be made by the com- 
pany to the state before the corresponding amount of interest 
or principal would become due or payable by the state to the 
holders of the state bonds; • » * that by the statute 
two entirely independent and distinct debts were created, — one 
from the state to the bond holders upon its bonds payable to 
bearer, resting upon the faith and crédit of the state; the 
other, an indebtedness from the raiiroad company to the state 
for the amount of the state bonds loaned to it, — and that the 
statutory mortgage was given to seeure this latter direct 
obligation from the raiiroad company to the state, with which 
the bond holders had no connection or concern." 

It is further said that whether the engagement of the com- 
pany was to pay to the state or to holders of the bonds isnot 
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important, and that if, under tlïe terms of tlie act, it sliall be 
held that the companies were to make payrnent to the bond 
holders, such payment was to be merely in relief of the state 
from the ultimate performance of its obligation, but ail the 
while the obligation of the state remained was to be in 
exonération of the state, but did not modify its undertaking 
on the bond, and created no privity between the bond holders 
and the company ; that such an undertaking by the company 
would be to indemnify the state by payment of the bond in 
its stead, and that the obligation was to the state alone, and 
one in ■whieh no one else had, or was intended to hâve, any 
légal or équitable interest, much less any direct participation 
and right of intervention or control; that the relation be- 
tween the railroad company and the holder of state bonds 
was that merely of vendor and purchaser of negotiable securi- 
ties, passing by delivery and without indorsement, and there- 
fore created no relation between them of debtor and créditer. 

Edward L, Andrews, George Iloadly, Charles O'Connor, 
Samuel Watson, and T. S. Webb, for complainants. 

C. F. Southmayd, Stanley Matthews, Edward H. East, Ed- 
ward Baxter, Wm. Baxter, W. Y. G. Humes, B. M. Estes, J. 
B. Heiskell, R. McP. Smith, Smith d Allison, and Jas. T. à 
John K. Shields, for défendants. 

WiTHEY, D. J. I cannot refrain from expressing person- 
ally and officially my acknowledgements for the complète and 
exhaustive arguments by learned and eminent counsel which 
distinguished the hearing and submission of thèse important 
cases. I approach their considération with ail the aid which 
the most consummate and elaborate arguments can afford. 
The opinion will not extend over ail the debated ground. 

Hâve the holders of internal-improvement bonds, loaned 
by the state of Tennessee to a railroad company, under the 
act in question, any enforceable right, by contract or other- 
wise, in the statutory lien that is reserved tothe state of Ten- 
nessee for the payment of the principal and interest of the bonds 
as they matured? Section 3 provides "that so soon as the 
bonds of the state sball hâve been issued for the first section 
of the road as aforesaid, they shall constitute a lieu upon 
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said section, * * * and the state of Tennessee, upon the 
issuance of said bonds, and by virtue of the same, shall be 
invested with said lien * * * for the payment by said 
Company of said bonds, with the interest a? the same becomes 
due." 

This section of the statute relates only to the first division 
of 30 miles, but the lien there declared is by another part of 
the act applied and extended to each additional section of 20 
miles as fast as completed, and finally to the entire road, as 
security "for the payment of ail bonds issued to the Com- 
pany." Section 4. 

The lien upon the property of the company was effected by 
virtue of the statute upon the issue of the bonds by the state 
and their acceptance by the company. Unless an intention 
of the législature to secure the purchaser of the bonds can be 
implied from the act and the dealing of the parties, the claim 
of complainants to the relief asked in thèse suits rests upon a 
mère equity. There is no déniai that it was the state of Ten- 
nessee which was invested with the lien, but it is said that 
she occupies the position of a surety holding security for the 
payment of the debt, which security the créditer — the bond- 
holder — can, upon default of the principal debtor, — the rail- 
road company, — avail himself in equity; that default by the 
company and by the state in the payment of the interest hav- 
ing occurred, the state becomes, and is, a trustée of this lien 
for the benefit of the bond holder. It was the state and the 
railroad company that dealt togetlier in this matter. The statô 
dictated the tenns upon which it would grant aid, and the 
company accepted those terms without référence to what the 
purchaser of the bonds would say or claira. The bonds were 
loaned by the state, and passed over to the company to be 
sold for money to aid or accommodate the company. The 
bonds were accepted by the company upon the understanding: 
and agreement (1) that the state was invested with a lien 
upon the company's railroad and property to secure "the pay- 
ment by said company of said bonds, with the interest 
thereon as the same becomes due;" (3,) that the interest 
should be paid by the company -to the financial agent of the 
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state at least 15 days before it should become due, or satis- 
factory évidence be produced that it iiad been paid or provided 
for; and (3) that the principal of the bonds should be paid 
by the company by means of a sinking fund in the state 
treasury, created by the purchase and deposit therein of Ten- 
nessee interest-bearing bonds, supposed to be adéquate for the 
purpose of enabling the state to meet its bonds at maturity. 

There is nothing in any of thèse stipulations out of which 
the relation of the state to the bond holder is changed from 
that of a principal debtor to a surety ; nor does it appear 
how the company beeomes debtor to the bond holder in any 
degree whatever. There is no express promise on its part to 
the bond holder, nor is any contract relation implied between 
him and the company. Section 3 oontains no language im- 
porting such promise. It déclares merely that the state of 
Tennessee shall be invested with a lien for the payment of the 
bonds by the company. The state imposes the lien if its aid 
is accepted and as a condition of the grant. The language 
may imply a promise by the company accepting the aid to 
pay the state, but there is no obligation of the company to 
pay the bond holder resulting either from positive law or 
from contract express or implied. 

The lien was clearly "reserved in favor of the state." It 
was the state of Tennessee that, upon the issuance of the 
bonds, was invested with the lien or mortgage without deed. 
No other lien could hâve priority over or corne in conflict with 
the lien of the state. The company was to deposit the inter- 
est money and exchange with the state's fiscal agent at least 
15 days before it became due, or satisfactory évidence that 
the interest had been paid or provided for. Ail the suits and 
proceedings under the act are given as remédies exolusively 
to the state. The state might hâve a decree and sell the road 
for non-payment of any bond. The bond was made by the 
Btate for the accommodation of the railway company, and 
was sold in open market, without any promise by the com- 
pany other than what is implied to the state by accepting the 
benefit of the act. 

There is no express déclaration of trust on the part of the 
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Btate< It is songht to raise a trust out of tbe language of the 
act, and the prinoiple is invoked applicable to a security 
given by a debtor to his surety conditioned that it shall be void 
if the mortgagor pays the debt on which the mortgagee is 
surety, viz. : that in such case the mortgage will be held both 
as an indemnity to the surety and as a security for the debt ; 
the surety being regarded in equity as trustée for the benefit 
of the créditer, and as having no right to discharge or defeat 
the trust, unlesB it be to a purchaser for a valuable considéra- 
tion, without notice. The rule is not questioned. But it is 
not conceived that this rule -would control the express terms 
of a mortgage or other instrument of security, nor renderwhoUy 
nugatory the effect of an express réservation of a right of dis- 
position of the mortgaged property by the mortgagee, as is 
provided in the statute under considération. 

It is not within the province of equity to import conditions 
into the mortgage. The conditions of this statutory lien were 
that the company &hould deposit the intérest money and 
exchange with the state's fiscal agent, or fumish évidence of 
prior payment, and should also pay into the treasury the 
means of providing a sinking fund for the ultimate payment of 
the bonds. This dealing was to be with the state, — as to the 
payment of the principal it must hâve been ; as to the pay- 
ment of intérest it was optional with the company, — and there 
being no express covenant by the company, a complianca 
with the conditions named in the mortgage would discharge 
the lien. 

We do not overlook a claim made by one of complainants' 
counsel that the intention of the législature is to be ascer- 
tained by the language of the statute declaring the lien, but 
we think the statute must be construed together, and that the 
requirements put upon the mortgagor — the conditions of his 
mortgage, when read in connection with the déclaration, 
many times repeated in the statute, that the lien is the lien of 
the state — should hâve great weight in determining the légis- 
lative intention. The meaning of the législation is to be de- 
clared from the words and subject-matter of the statute. It 
is the scope and meaning of the whole enactment, rafcher than 
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the literalism of words and phrases, that are to govern. The 
, signification of the^ entire apt, and not a single clause, déter- 
mines the intention of the law-maker. Thus, section 6, con- 
sidered with other provisions of the act, is important as 
reserving to the state the right, through proceedings in court, 
to sell the road, thereby discharging it from the lien imposed 
by the statuts. 

The fact that the state might discharge the lien in such 
way imports that there was no intention of the law-makers to 
give a bénéficiai interest in the security to any one but the 
state. This view applies with peculiar force where the bolder 
of the security is a state, not amenable to the ordinary process 
of courts. 

This view of the effect of section 6 upon the construction 
as to the legi8la.tive.intent is not weakened, but fortiûed, by 
section 14, which déclares that "in the event any of the roads 
shall be sold under the provisions of the act it shall be the duty 
of the governor to: appoint an agent for the state to attend the 
sale, and, if necesgary, to protect the interestsof the state, 
buy in the road in the name of the state; and, in case the 
state, shall be the purchaser, the governor shall appoint a 
receiver, who shall take possession of the road and property, 
and use the same as provided for in the fifth section of this 
act, and said. receiver shall settle his acoounts semi-annually 
with the comptroller, untii the next meeting of the gênerai 
assembly." 

This section imports three things at least as to a sale : (1,) 
a third person may be a purchaser; (2,) the state may be the 
purehaser; (3,) that the purchaser obtains a titie discharged 
of the lien. It is manifest that if a stranger buys he takes 
title freed from ail liens imposed by the act upon the prop- 
erty, and there is nothing in the language of the section or 
in the act to indicatè that the state, becoming purchaser, 
does not take the property equally free from such lien. 

The receiver appointed by the governor is to take possess- 
ion of the road and "use the same as provided for in the fifth 
section;" that is, in like manner, viz. : "run the same and 
manage the entire road." This he is to do until the next 
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the future m.atia«gement or .dispositipu of the road is left,to 
législative action. "/ 

The contract between the state and the company ïs that 
the state shaU. bave a lien "for the payment by said com- 
pany of said bonds," but it is nowhere required by the state, 
and therefore not assented to by the company, that the lat- 
ter sball pay to the hond holder. It was urged that this lan- 
guage imports payment by the company to the only person 
then entitled to ask or enforce it. The language must, how- 
«ver, be understood to relate to other parts of the stâtute, 
whieh prescribes specifically the manner of payment by the 
company, via.: payment annually into the state treasury of 
a Bum to be employed as a sinking fund, : 

It is made optional, by section 5, with, the Qpmpany 
■whether it^ will depoait the interest as it becomes due \^ith 
the fiscal agent of the state, or pay the same to the bond 
holder; apd by section 7 the principal was to be paid by set- 
ting apart annually, after five years.from the complfition of 
the road,:a certain per centum of the amount of bonds i^sued 
to the company, investedw any bonds of the state /and as- 
signed to the governor. This sinking-fund provision would, 
withia the period which the bonds had to run, place in the 
treasury of the state an arnount suffieient to.nearly or squite 
-enableithe, state to pay, tlie bonds. . The. ^^lennessee bonds 
were generally 6 per cent., and funded in those the time re- 
quired would be 33 years^and two months., ,. -i- 

There is- nothing in the act to indicate tha^; after the com- 
pany bas complied with thèse provisions as. to interest and 
sinking fund, and has thus provided the state with the means 
of payment, that the company was also required to pay to 
the bond holders. Certainly thia was not the condition of the 
security, as the only way in which a default could occur was 
by failure of the company to provide for payment of the 
interest and principal in those specified ways. 

But it is said the sinking fund was not to be commenced 
until five years after the particular road should be completed, 
and that that event might not take place at ail, or not till half 



686 FKSEBAIi BBPOBTEB. 

or more of the time -wliich the bonds had to run had expîred, so 
that the period might be whoUy inadéquate în which to pro- 
vide a sufficient sinking fund for paying the bonds when due, 
and that this indicates that the lien was not intended as 
security merely for payment by the company to the state by 
means of a sinking fund in the manner provided. A statute 
must be construed from the stand-point, — the circumstances 
and surroundings of the law-makers, — when it was enacted; 
and it would be unjust and répugnant to reason and common 
expérience to assume that the législature passed the act in the 
expectation that the roads would never be finished, or would 
not be completed within a reasonable time. Besides, section 
12 reserved to the state ample powers to make such modifi- 
cations in relation to the time for the sinking fund to com- 
mence, and the per cent, annually to be paid into that fund, 
as wotdd fully protect the interests of the state against delay 
on the part of the railroad company. 

Whatever might be said in regard to the évidence adduced 
in thèse cases of contemporaneous construction, through the 
utterances of state officiais in public documents, the action of 
any department of the state govemment, or otherwise, there 
is, in the judgment of the court, nothing to change the views 
which bave been expressed. 

Chamberlain v. St. P. é S. C. B. Co., 92 U. S. 299, was decided 
upon a statute and upon facts similar to those in the présent 
cases, and is very instructive. The state of Minnesota, by a 
constitutional amendment, provided fdr an issue of its bonds 
as a loan to the Southern Minnesota Eailroad Company, and 
required such company to convey the lands in question "in 
trust for the better security of the treasury of the state from 
loss on said bonds," and further provided that if the borrow- 
ing company should make default in payment of either the 
principal or interest of the bonds issued by the state, the gov- 
ernor should proceed to sell the lands held in trust by the 
state. The company accordingly executed a trust convey- 
ance of the lands to the state, conditioned for the payment 
of the principal and interest of the bonds issued to that com- 
jany. The company made default in the payment of interest. 
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The state foreclosed and became the purcaser of the lands, 
which she granted to another corporation, the 'défendant in 
the Chamberlain suit. Chamberlain was holder of some of 
the state bonds, the payment of which was secured by the 
trust conveyance, and sought to hâve a lien upon the land 
declared in his f avor. 

In the case at bar, as in that case, the state was primarily 
liable to the holder of the bonds. In the case at bar, as in 
that case, the state reserved to itself the right of foreclosure 
and disposition of the property. In deciding that case, Jus- 
tice Field, after stating the position of the complainarit, viz., 
"that the interest which the state took undef the trust deed 
and mortgage was only the right to hold them as security 
against loss upon its 'bonds; ♦ * * that this interest was 
not changed by foreclosure of the mortgage and by purchase 
of the property by the state," uses the following language : 
"The state was primarily liable to the bond holders, and it 
was only between her and the company that the relation of 
principal and surety existed. It may be doubted whether the 
bond holders could call upon the company in any event. The 
indorsement made by the président simply transferred the 
bonds ; it was not the act of the company. Be that as it may, 
whatever right the plaintiff had to compel the application of 
the lands received by the state to the payment of the bonds 
held by him, it was pne resting in equity only. It was not a 
légal right arising out of any positive law or any agreement 
of the parties. ït did not croate any lien which attached to 
and foUowed the property. It was a right to be enforced, if 
at ail, only by a court of chancery against the surety. But 
the state being the surety hère it could not be enforced at ail, 
and, not being a speciûo lien upon the property, cannot be 
enforced against the state's grantees." 

This was said to be the law of that case, even if the bond 
holders could hâve called upon the company for payment. 
But, laying this feature aside, the analogies are as before 
stated, and whatever right the plaintifEs hâve to claim benefit 
from the security rests hère, as in that case, as a mère equity. 
There was no légal right, because the law did not impose one, 
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and the company màde no promise to the bond holder. Sueh 
equity created no lien which foUowed the property ; the liabil- 
ity of the state was to the bond holder. She held no relation 
as surety to him ; as in the Chamberlain case, it was only as 
between hier and the company that in any possible view the 
state could be regarded as surety, and this view would make 
it necessary to treat the company as the principal debtor to 
the bond holder, whereas thé company was not the principal 
debtor, nor, indeed, a debtor to the bond holder in any 
degree. 

The reasoning in the case of Hand v. Railroad Co., in the 
suprême court of South Carolina — manuscript — referred to on, 
the argument, cannot ail be adopted as applicable to thèse 
cases, if the conclusions might be. 

It is not upon its fact authority. The railroad company 
made its own bonds, and the state guarantied their payment 
to the holder by indorsement. The state was secured by a 
lien upon the company's road, reserved by the statute which 
authorized the guaranty. As a surety, the state assumed 
contract obligations to the créditer — the bond holder. If a 
creditor bas a right to claim the benefit of seeurity given by 
the debtor to his surety for the latter's indemnity, it does not 
follow that the right exists where the principal debtor takes 
the seeurity from the acoommodatee, and where the seeurity 
holder holds no other relation to the creditor than that of 
debtor, and the giver of the seeurity is neither a debtor nor 
surety to the creditor, 

It becomes unnecessai-y to further consider the effect of the 
réservation of power to the state under section 12. The court 
bas already stated that such reserved power is ample to an- 
thorize a modification of the sinking-fund provisions, as bas 
been done by increasing the amount to be paid annually into 
the sinking f und and changing the ti'me for such payment to 
commence. 

It follows that by this judgment neither the foreclosed nor 
the non-foreclosed roads are subject to any lien in favor of 
the holders of internai improvement bonds issued by the state 
bf Tennessee, under the acts passed by that state, and to 
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■wliicli référence bas béen made. Other topîcs presented in 
the arguments need not be considered. 

A decree will be entered in each case dismissing the bill of 
complaint therein, with costs to défendants, and it is directed 
that Buch decrees be drawn and presented for approval. 
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IGireuit Court, W. D. Tennessee. , 1880.) 

L JuDiciAii Saie — Advance Bid — Paymbnt Lnto Court. — ^In an applica- 
tion to set aside a judicial sale upon the ground of gross inadequàcy 
of price, it is not essential that the amount of the advance bid should 
be actually paid into court. 

2. Same — Samb. — It is essential, however, that such advance bid shouM 

be ahsolute and unconditional. 

3. Same — Samb — ^Equity Rôle 19. — Under equity rule 19, adopting the 

practice of England so far as it is consistent with " our local circum- 
stances and conveniences," a third person can intervene and hâve a 
sale set aside, upon oflering a sufflcient advance in price and paying 
ail the expansés incurred by the previoua purchaser. 

4. Samb — Samb. — It would seem, however, that such advance bid should 

be sufflcient to aflord substantial évidence that for some, perhaps un- 
known, reason the propertyhas been greatly undersold; so much so 
that the purchaser has not simply a bargain, with a fair margin for 
profit, but an unconsclonableadvantageof the parties for whosebeneflt 
the sale was made. 

5. Same — Same — Personal PHOPBnTY. — A sale of Personal property, 

under a decree of foi eclosure, may be set aside for an advance of 
price, before the same is confirmed. 
C. Same — Same — Costs. — The costs and expenses to be paid by the advanco 
bidder cannot be fixed for ail cases, but must dépend in each case oa 
its own circuuistances. 

7. Same — Samb — Rebale. — In seems that the resale should conform to the 

method of the original sale, upon such notice as the court may pre- 
Bcribe, having in view to advertise the fact that the former bids hâve 
not been accepted, and fiât a resale will be had, commencing at the 
amount of the advance bid oHered. 

8. Same — Resale — First Purchaser. — The flrst purchaser is entitled to 

increase his bid in open court to the amount of the advance bid, and 
claim a préférence, but thia préférence cannot be extended upon a still 
further advance of the bids. 
Morton v. Sloan, 11 Humph. 278. 
v.3,no.l2— 44 
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Smith é Collier, for applicants. 

Estes é Ellett, for purchasers. 

Hammond, D. J. The spécial master in this case reports 
that in pursuanoe oî the decree of sale heretofore made he 
has sold the Selma, Manon & Memphis Eailroad, ■ * 

****** coi'structed 
and to he constructed, with the railways, rails, bridges, an- 
gines, cars, etc., including 81 bonds, of $1,000 each, of the 
city of Aberdeen, Mississippi, mentioned in the mortgage 
and decree of sale; that J. J. Busby became the purchaser 
of the railroad at the sumof $1,500, and Horace E. Andrews 
of ail the bonds, at the sum of $610; and that the purchase 
money has been deposited in the registry of the court, 
according to the terms of the decree of the sale. 

S. H. Lamb and W. F. Taylor respectively offer to advance 
the biddings; the former to give $2,000 for the railroad, and 
the latter $750 for the Aberdeen bonds. W. A. Collier, one 
of the creditors, has filed his pétition, setting forth thèse 
offers, and prays that the biddings may be opened and a re- 
sale ordered. Subsequently, Lamb, on condition that, if he 
does not become the purchaser, whatever costs he may pay 
in the matter shall be refunded, offers to advance the bid to 
$3,000 for the railroad. No attack is made upon the con- 
duct of the sale, and this application is based solely upon 
the gross inadequacy of the price wbich has been realized. 
Thèse proposed bidders offer to pay their bids in on such 
terms and conditions as the court may impose. It is no seri- 
ous objection to entertaining this application that the money 
has not been actually paid into court along with the offer to 
advance the biddings. It is, I believe, the Tennessee practiee 
to do this, the object being to secure a sale at aU events, if a 
resale should be ordered. This can be accomplished, how- 
ever, by requiring payment before decree of resale, and there 
is an objection to paying the money at the time of making 
the application, not applicable to the state courts, in this, 
that ail money paid there must go into the registry, and in 
paying out the clerk becomes entitled to commissions, so that 
if the bid is not accepted and the application refused, the 
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applicant would be taxed witk unnecessary costs. I think, 
therefore, the application should be heard, and it will be time 
enongh to order the money paid when the biddings are 
opened. In the latest case on the subject the suprême court 
of Tennessee bas said that the applicant fihould not be 
repelled upon the mare form of bis application, and over- 
ruled the objection that the money was not paid in along 
•with the offer. Lucas v. Moore, 2 Lea. 1. That case also 
décides that the offer must be unconditional, and manifestly 
the court cannot, in this proceeding, traffio with the proposed 
purchaser as to the terms on which the resale shall be made 
or attempted. The terms of sale are already fixed by decree, 
and they must be complied with, the costs being left, as in 
ail cases, to be determined in its légal discrétion by the court. 
The conditional offer of $3,000 cannot, therefore, be con- 
sidered. 

The debts to be paid in this case amount to $219,170, and 
from the description of the property as found in the mort- 
gage, the bill, and the decree of sale, oue would iufer that its 
value should be millions of dollars, and the priées offered 
are calculated to shock the conscience of any court, and 
provoke a conelusive presumption of some fraud, accident or 
mistake, sufficient to summarily set aside the sale; and I 
should hâve no hesitancy in ref using, on my own motion, to 
confirm this sale, but for the explanation found in the state- 
ments made at the bar, that the é5 miles of ûnished and 
equipped road in Alabama is subject to a prior lien, and îs 
already in the adverse possession of parties claiming under 
that lien, and supported by décisions of the Alabama court» 
likely to suétain their claim ; and that the liability of the city 
of Aberdeen on the bonds is contested, and, under décisions 
of the Mississippi courts, likely to Be altogether defeated. 
Notw.ithstanding thèse facts, which find support in the small- 
ness of the advanced bids hère made, it seems to me that the 
circumstances warrant the court in the conclusion that this 
property bas not sold for its value, and that, if possible, thero 
should be a rèsale. 

I am fully impressed with the importance of supporting tho 
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rights of. purohasers at judicial sales where theyhave been 
fairly cond,iieted, and believe that want of stability in such 
sales is a most serious evil. The mère ,fact that a man bas 
made a bargain at such a sale should not induce the court to 
recède on its part, whatever its power to do so may be. The 
practice in England on this subject became so notoriously 
disastrous that first the court by rule, and then parliament 
by législation, interfered to break it up and establish a Sys- 
tem of reserved bids, which answers the purpose of securing 
the highest price, and protects the sale from the chilling influ- 
ences of instability and uncertainty. 

The court now, upon application of the parties, or of its 
own motion, ascertains tlie probable value of the property as 
nearly as may be, and, having determined the lowest price it 
is willing to take, the property is not sold, unless at public 
auction, it brings as much, or more, than this reserved 
price, which, not being revealed until after the sale, cannot 
influence the biddings. 1 Sug. Vend. (8th Ed.) 136, 161, 
163; 2 Danl. Ch. Pr. (5th Ed.) 1286 and note; see 3 South^ 
ern Law Eev., 423. Under this system, which. was first 
adopted by gênerai order of the court in 1851, and subse- 
quexitly perfeoted in 1867, by 30 and 31 Vict, 48, the bid- 
dings are not opened for any advance of price unless there be 
either fraud or such misconduct as borders on fraud. Delves 
v. Delves, (La^ Eep.) 20 Eq. 77. If congress or the suprême 
court, under its power to prescribe equity rules, should con- 
form our practice to this improved method of making chan- 
cery sales, it would relieve the courts of much embarrassment ; 
for, as was said by Mr. Justice Miller, "the act of confirming 
or setting aside a sale made by a commissioner in chancery 
often involves the exercise of judgment and discrétion as dél- 
icate as that called fôr by any function which belongs to the 
court." Railroad Co. v. Soutier, 5 Wall. 660, 662. Where 
there are no circumstances of fraud or misconduct the diffi- 
culty is increaaed, and bas always been a perplexing subject 
v/ith aU courts. 

The ninetieth equity rule binds us to the practice as it ex- 
isted in England wlien the equity rules were ûrst promulgated 
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in 1842, so far as itis coasistent witii "our local circiam- 
Btances and conveniences." In Tennessee, before confirma- 
tion,, the rule is now settled that a simple advance of 10 per 
centum, without any circumstances whatever of fraud, acci- 
dent or mistake, sliall be sufficient to open the biddings, and 
that the practice must be liberally applied to effeotuate the 
purpose of procuring the largest possible prioe. Clkk v. Bur- 
ris, 6 Heisk. 539 ; Glenn v. Glenn, Y Heisk. 367 ; Lucas v. Moore, 
2 Lea. 1; Atkison v. Murfree, 1 Tenn. Ch. 51; Insurance 
Cp. V. Hamilton, 3 Tenn. Ch. 228 ; Vaughan v. Smith, Id. 368 ; 
Atchison v. Murfree, Id. 728. 

In England, before the new practice was adopted, a third 
person could, npon no other ground than that he offered an 
advance of price, provided it were a considérable advance, 
intervene and set the sale aside, he pajing ail the expensea 
which the previous purchaser had incurred, and the property 
was put up for sale upon the advance price. There was no 
rule as to the amount of the advance required, and no one 
had. any right to open the biddings, since it was always in the 
discrétion of the court to grant the application or refuse it. 
1 Sug, Yend. (8th Am. Ed.) 163; 2 Daul. Ch. Pr. (5th Am. Ed.) 
1286; Barlowe v. Osborne, 6 House of Lords Cases, 555, 559; 
Garstone v. Edwards, 1 Sim. & Stu. 20; BrookfieJd v. Bradley, 
Id. 23; Watson v. Birch, 2 Ves. 51; S. C. 4 Bro. G. R. 178; 
Upton V. Lord Fenus, Id. 700 ; Andrews v. Emerson, 7 Bro. 0. E. 
420 ; Morice v. The Bishop ofDurJiam, 11 Bro. C. E. 67 ; White 
T. Wilson, 14 Bro. C. E. 151; Farlow v. Weildon, 4 Madà. 243; 
Williams v. AUenborough, 1 Tenn. Euss, 70; Anon. 1 Ves. 453, 
and notes. 

Thèse authorities abundantly establish that an advance of 
price as great as that oÊfered in this case always sufficed to 
set the sale aside and order a resale, no matter how fairly 
conducted it had been. It was this practice that was so 
severely condemned by the English courts as inexpedient, 
ruinous and unjust, and the law lords, in Barlowe v. Osborne, 
supra, expressed the wish that occasion would be taken, either 
by act of parliament or by order of court, to put a stop to it, 
which, as we hâve seen, was afterwards done. And, under 
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the influence of unîversal condemnation, the American courts 
hâve generally refused to foUow it, and adopted in its stead 
the rule that there must be, besides an advance of priée, 
some circumstance of unfairness in the sale, growing out of 
fraud, accident, mistake, or trust relation of the parties, suf- 
ficient to avoid a sale between private parties. 4 Kent, (12th 
Ed.) 192; 1 Sug. Vend. (7th Ed.) Perkins' Notes, 93; Wil- 
liams V. Dale, 3 J. C. 390; Ditncan v. Dodd, 2 Paige, 99; Am. 
Ins. Co. V. Oakley, 9 Paige, 259. This is the doctrine which 
most commends itself to my judgment as being just and fair 
to ail concerned, but I think this court must follow the Eng- 
lish practice, particularly as the "local circumstances and 
conveniences" mentioned in the ninetieth equity rule favor it, 
and we hâve no power to resort to the method of rese'rved 
bids established in England since the equity rules were pro- 
mulgated. 

Perhaps the court should not lose entire control of thèse 
sales in ail cases where inadequacy of priée appears as the 
only ground of objection to its confirmation ; and, until the 
practice is in some way satisfactorily regulated, the best 
solution of the subject seems to be to hold closely to the pub- 
lic policy which protects the sales against instability by refus- 
ing to set them aside, unless the price offered in advance is 
Bo great, in proportion to the bid already made, that it àiïorda 
substantial évidence that for some, perhaps unknown, reason 
the property has been greatly undersold; so much so that the 
purchaser has not simply a bargain, with a fair margin for 
profit, but an unconsoionable advantage of the parties for 
whose benefit the sale has been made. A similar principle 
Bometimes prevails to avoid a sale between private parties. 
Bisph. Eq. 275. I think this sale is of that character, looking 
solely to the priées now offered as a criterion, in connection 
with the seemingly spéculative character of the property 
itself; and it may be fairly inf érable from the circumstances 
that on a resale it will bring a much larger sum even than 
is now offered. 

But it is insisted that this practice of opening the biddings 
for a mère advance of price does not apply to personal prop- 
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erty, and, therefore, tbe sale of the Aberdeen bonds oannot be 
set aside unless there be alleged and proved some circumstanco 
of unfairness arising out of fraud, accident, mistake, or trust 
relation of the parties. The argument is that as to personal 
property confirmation of the sale by the court is not neces- 
sary ; that the title passes when the property is struck ofif to 
the bidder, and, therefore, the sale stands before confirmation 
as a sale of land does after confirmation ; in which case, it is 
now well settled by the authorities above cited, that there 
must be, besides an advance, some other eircumstances mak- 
ing the sale unfair, and for which it will be set aside. Morice 
T. The Bishop of Durham, and White v. Wilson, supra; 4 Kent, 
192, (12th Ed.) 

The case relied on to support this position is Saunders v. 
Stallings, 6 Heisk. 65, where Chief Justice Nicholson says: 
"In the sales of personal property under decrees of the chan- 
cery court it has become the settled law of the state that the 
title to the property passes to the purchasers^ as soon as the 
contract is completed, by his bid being accepted by the mas- 
ter." It was a case of loss by fire of some bouses and ma- 
chinery to be detached from the realty that were sold by the 
master, and burned before confirmation, the loss being thrown 
by the décision on the vendee. In Johnson v. Johnson, 2 
Heisk. 522, the same learned judge reviews the authorities in 
Tennessee, says theyare not uniform, and rules that the loss 
by émancipation of slaves between sale and confirmation 
must be on the vendor. And so he subsequently ruled in 
Jones V. Hollingsworth, 10 Heisk. 653. Mr. Chancellor 
Cooper, in Atkison v. Murfree, 1 Tenn. Ch. 51, 54, calla 
attention to the unsettled condition of the law on this point 
in this state, and says that the latest décisions relating to 
sales of personalty seem to restore the symmetry of the law, 
and make the title dépend on confirmation. Page 54. In 
Blossom V. Eailroad Co. 8 Wall. 196, 207, the suprême court 
affirms what is said by Judge Story in Smith v.^ Arnold, 5 
Mason, 414, 420, that in sales directed by a court of chancery 
the whole business is transacted by a public officer, under the 
^uidance and superintendence of the court itself. Even after 
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the sale is made it is not final until a report is made to tlie 
court and it is approved and confirmed. It is said, also, 
that the purchaser becomes a party to the suit, to represent 
and défend his own interest, and is subject to the orders of 
the court made in that behalf. Id. S. G. 1 Wall. 055. And 
in Williamson v. Berry, 8 How. 4-95, 5é6, it is said thèse cau- 
tionary proceedings may be dispensed with by spécial order 
of the chancellor to pretermit them, but such are the proceed- 
ings when no spécial order is given. 

I do not find in the books or cases any distinction between 
sales of realty and personalty in regard to the control of the 
court over the sale, for the purpose of receiving, before con- 
firmation, an advance bid. It is conceded on ail hands that 
the court may, if any fraud intervenes, summarily, before 
confirmation, and by pétition at the same time, after confirma- 
tion, set the sale aside. See Savery v. Sypher, 6 Wall. 157. 
This must be on the principle that the sale is not, till con- 
firmation, in alljrespects final, and fuUy reeognizes the con- 
trol of the court until confirmation over the parties and the 
property. I see nothing to prevent the court taking the same 
control when the law sanctions a resale for an advance of 
price, as well as when it requires a resale in case of fraud or 
other misfortune in the conduct of the sale. It is, after ail, 
80 far as relates to this matter of confirmation, not a question 
of title, but one of practice, as to the proper mode of exercis- 
ing the control of the court over the sale. Whether the title 
passes or not the court can set aside the sale under certain 
circumstances. If the control of the court over the property 
and parties has not been terminated by final confirmation 
the resale may be ordered summarily, and plenary proceed- 
ings by bill are unnecessary; if it has there must be such 
plenary proceedings. The authorities are settled that, after 
confirmation, no mère advance in price will suffice to open 
the biddings, however the application is made ; but this is a 
rule of discrétion, and not dépendent on the title the pur- 
chaser has acquired. If the rule of discrétion were otherwise 
the court could, at the same term, the confirmation being set 
aside, order a resale, and it was the constant practice in 
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England to do it until the pernicious effects of the practice 
caused the courts to fix upon the confirmation as the point at 
which its negotiationa for a larger priée would cease. The 
title of the purchaser never prevented the court from assum- 
ing control after confirmation, but public policy indueed it to 
say that after that event the sale should stand, exeept for 
fraud or misadventure of some kind. I am, tberefore, of 
opinion that too much importance bas been Bometimes at- 
tached to the process of confirmation; and certainly it will 
npt do to extend the considération for the purchaser' s title in 
a case of the loss of the property, when the question is who 
shall bear it, to the matter of the control of the court over 
the sale for the purpose of procuring a larger price. It seems 
to me, in ail cases, the purchaser, whatever may be the char- 
acter and incidents of his title and ownership, must be under- 
stood to be under the control of the court until confirmation, 
and liable to hâve his purchase vacated if some one will give 
enough larger sum to induee the court to refuse the flrst offer. 

Now, Personal property may sometimes be perishable, or 
subject to such fluctuations of value or other contingencies 
as would make an absolute sale désirable to alf concemed, 
or it may be an imperative necessity. If so, the court 
can pretermit its subséquent control and direct an absolute 
sale, as is clearly suggested may be done in Williamson v. 
Berry, supra. Mostly the chancery courts deal with real 
estate, and, comparatively, they are seldom caUed upon to 
sell Personal property, though their jurisdiction is now 
much oftener invoked for that purpose than formerly, and for 
this reason it may be that the cases on confirmation of sales 
and opening of biddings are almost entirely cases of sales of 
real estate, as stated at the bar; but I cannot infer from 
this that the practice is confined to real estate, and I think 
if so important a distinction existed the books would bave 
called attention to it. 

Unquestionably the courts do, in sales of personal prop- 
erty, exercise more caution in vacating sales; nevertheless, 
they do require confirmation, and may be set aside solely for 
^an advance of pri'ce. The case of Anson v. Twogood, 1 Jac. 
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& Walk. 637, is an instance where confirmation was required. 
There the sale was of a life interest in consols and annuities, 
and the question was who was entitled to the dividends on the 
consols earned in the intérim between sale and confirmation. 
Lord Eldon gave them to the purchaser, on the doctrine that 
after confirmation the sale related back to the day of sale. 
This is no doubt the true solution in ail thèse cases of the 
troublesome questions growing out of the nature of the pur- 
chaser's title between sale and confirmation. If confirmed he 
must be treated as the owner from the day of sale, entitled to 
profits and subject to losses, unless there be some équitable cir- 
cumstance in the case that inducea the court, in the exercise of 
its power over the contract, to change the rule and withhold the 
profits, or exempt him from the loss. But in any event the 
controlof the court over the sale is the same, whatever the rights 
of the purchaser may be. Lord Eldon says nothing can be 
predicated on the confirmation in determining to whom the 
dividends belong. Lord Chancellor Ludgen approves this case 
in Vesey v. Elwood, 3 Drury & Warren, 74, and Judge Dillon 
in Lathrop-Y. Nelson, 4 Dill. 194. The case of Twigg v. Fijield, 
13 Ves. 517, was the sale of an annuity, and confirmation 
was required. Mr, Sumner, in citing thèse cases in his note 
to Ex parte Minor, 11 Ves. 559, 562, says: "A purchaser, 
no doubt, until the master's report is confirmed, is always 
liable to hâve the biddings opened." 

Where a coUiery, whieh is in the nature of a trade, bas 
been the subject of sale, a proposai to open the biddings will 
be listened to with extrême caution, as, from the hazardoua 
nature of such a concern, delay may occasion ruinons loss. 
Anon. 1 Ves. 453, note ; Wren v. Kirton, 8 Ves. 502, 

The biddings were opened in the sale of a steam-boat for an 
advance of priée, and after confirmation re-opened because 
of misconduct at the first sale. Moore v. Watson, 4 Cold. 64. 
And in Owen v. Owen, 5 Humph. 352, the sale of a slave was 
set aside for inadequacy of price and because the slave was 
sick. 

Judge Benedict, proceeding in admiralty according to the 
practice in equity, set aside the sale of a steam-boat, worth 
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$8,000 and sold for $1,000, upon the ground of gross inade- 
|uacy of price, coupled with circumstances of svirprise to tha 
party applying. The Sparkle, 7 Ben. 528, 636. 

There is another view of this question which is conclusive 
in favor of the continued control of the court over this sale 
of thèse bonds, even if the position be correct that, generally, 
as to Personal property, the sale is complète when the prop- 
erty is struck oËf to the highest bidder. Decrees of fore- 
closure and rédemption, or of sale with rédemption barred, 
require confirmation of the sale to complète them. 2 Danl. 
Ch. Pr. 997, 998. They are final in the sensé of being in a 
condition to be appealed from without waiting for a confirma- 
tion, but the sale is in the nature of an exécution of the 
decree, and the judgment of the court confirming or refusing 
confirmation may also be appealed. Id., and notes. Vice 
Chancellor Wigram says whether a report needs coufijmation 
dépends upon the terms of the order and the nature of the 
Bubject, and not upon the proceedings onwhich the référence 
is made. 2 Danl. Ch. Pr. 1304; Ottey v. Pensam, 1 Hare, 
322. The suprême court has also said that if a decree in 
terms requires a report of a master to be confirmed, until 
confirmation it cannot be acted on. Gray v. Brignardello, 1 
Wall. 627. The decree of sale in this case requires, in terms, 
that the sale shall be confirmed to bar the equity of rédemp- 
tion, and the sale cannot, therefore, be complète without it. 
The equity of rédemption applies as well to the bonds as the 
other property. 1 Schouler's Pers. Prop. 553, 555 ; 2 Hilliard 
Mort. Appx. 2, § 38; Story, Eq. § 1033; Freeman v. Free- 
man, 2 C. E. Green, 44; Wilson v. Brannan, 27 Cal. 258, 259. 

But the biddings are never opened without requiring the 
applicant to pay the costs and expenses of the firsfc purchaser, 
and we are asked to designate what are to be included in 
Buch allowances. The theory seems to be that he must be 
made whole and départ from the court without the least losa 
to him. The court refuses to specify any particular allow- 
ances, and if the parties cannot agrée refera the matter to a 
master to aseertain and fix the allowance according to the 
facts of the case and the practice of the court. In one case 
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Jûd^e Nelson aîlôwed counsel fées where he set a sale asîde 
by consent, thougli it was not for any inadequacy of priée. 
2 Danl. Ch. Pr. 1291, 1292; 2 Newl. Ch, 386; Anon. 2 Ves. 
286; The Sparkle, 7 Ben. 528, 536; Drake v. Goodridge, 6 
Blatchf. 531. Interest on the first purcliaser's money ia an élé- 
ment of expense to be allowed, and witli us, -wliere ail money 
going into the registry pays a commission on disbursement 
by the clerk, that ehould be also allowed. The authorities 
ail say that the applicant must also pay the costs incident 
to his application; but this does not include the ordinary 
costs either of the original sale or the resale. In Farlow v. 
Weildon, 4 Madd. 243, supra, the application was refused be- 
cause the advance was not enough to pay the costs of adver- 
tising the sale, which shows that it is to be paid by the fund. 
Thèse costs and expenses to be paid by the bidder cannot be 
fixed for ail cases, but must dépend in each case on its own 
circumstances. 

There is a question made as to the mode of conducting the 
resale, whether it shall be again by public auction as before, 
and on the same terms as to notices as in the original decree, 
or by simply invitory bids before the master in his oiEce. In 
England the resale was conducted precisely as the original 
sale, and both were by biddings before the master, entered in 
a bock signed by the bidders, and continued until the bid- 
dings were ended. "Opening the biddings" was simply a con- 
tinuation of this process, but, obviously, it is inapplicable to 
our method of selling at public outcry, and I think our re- 
sales should conform to the method of the original sale. But 
as to the notices, the requirements of the mortgage having 
been complied with in the original decree, and this being only 
a resale, and but a continuation of the former sale, I am of 
opinion the resale may be made on such notice as the court 
may prescribe, having in view to advertise the fact that the 
former bids hâve not been accepted, and that a resale will be 
had, commencing at the amount of the advaneed bid now 
offered. Let a decree be drawn opening the biddings upon 
the payment into court of the amounts offered, the payment 
to the first purchaser of his allowanoes for expenses, includ- 
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ing interest and commissions for disbursement, and the costs 
of the application. Proper directions as to advertisement 
will be indieated wiien the decree is drawn. 



Upon announcing the foregoing décision the first pur- 
chasers, in open court, offered to jncrease their bids, respect- 
ively, to the same amounts as those advanced, and claim a 
préférence. I think they are entitled to this. Unless the 
applicants make a further advance the biddings will not be 
opened. Morton y. Sloan, 11 Humph. 278. The report of 
sale will be amended to show that the first purchasers bid the 
amounts now ofEered, and the further hearing of the applica- 
tion is postponed to allow time for a further advance. Sub- 
sequently, there being another advance of $500, the first 
purchaser offers the same sum, and moves for a confirmation 
unless there shall be a still further advance. I do not think 
this préférence to the first purchaser can be further extended. 
I find nô authority for it except Morton v. Sloan, supra, and 
I am not disposed to extend it bëyond that case, for the ob- 
vions reason that the resale would be confined to thèse two 
persons, and the praotice dégénérâtes into a mère auction by 
the court to only two bidders, with an advantage to one of an 
option to take the property at whatever price the other is 
willing to give. I do not think considération for the first pur- 
chaser demands that he should hâve this préférence, as it 
résulta in leaving to him, and not the court, the détermina- 
tion of the question whether there shall be a resale. It is 
true that a re-sale is not a matter of right in the advance 
bidder ; that the court may stipulate for the price on a resale, 
and this process may force the applicant to offer the most 
he is willing to give, and thus, in some degree, there may be 
a guaranty against trivial applications to open the biddings ; 
but, finding no warrant for the practice thus indieated, I can- 
not engraft on the settled practice, which I feel bound to fol- 
low, notwithstanding my aversion to it. 
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NoBTHBBN Pacific Eaileoad Co. ». St. Paul, Mikneapolib & 
Manitoba Eailwat Co. and others. 

(Cireuit Court, 1). Minnesota. , 1880.) 

1. Bminent Domain — Northbbn Pacific Bailkoad Compant— State 

Statuts. — The charter of the Northera Pacific Railroad Company, ob- 
tained from the gênerai government, does not exempt ils right of 
way from the opération of the laws of the state of Minnesota, and for- 
bid a railroad company organized under the gênerai law of the state 
to exercise the right of eminent domain. 

2. Bame— Rev. St. of State of Minnesota, & 34, i§ 13-23— In Minnesota 

a railway corporation can only take possession of lands under the 
power of eminent domain after the compensation for the property to 
be taken Is assessed and paid, or on appeal from the award of corn- 
missioners by executing a bond conditioned to pay the award. 

Harrington v. 8t. P. d S. O. B. Go. 17 Minn. 215, and Lohman y. 8t. 
P., S. i T. F. B. Go. 18 Minn. 174, distinguished. 

Hearing on order to show cause why a temporary injuno- 
tion should not issue. 

Gilman é Clough, for plafntiff. 

Bigelow, Flandrau é Clarh and R. B. Oalusha, for défend- 
ants. 

Nelson, D. J. Application for an injunction to restraiu 
défendants from building the proposed railroad from Barnes- 
viUe to Moorhead aeross the track of the plaintiflF, and the 
strip of land upon which the same is constructed, and extend- 
ing 200 feet on either aide thereof, is heard upon bill, spécial 
answer, and affidavit of the président of the défendant, the 
Barnesville & Moorhead Eailroad Company. It appears that 
the latter company has taken steps, according to the laws of 
the state of Minnesota, to obtain a right of way or crossing 
over the plaintiiï's railway track. The proceedings are not 
completed, and no appraisers or commissioners hâve been 
appointed to fix the amount of compensation or damage. 
Said défendant also claims title to the property over which 
the plaintiiï's road runs at the point it desires to cross with 
its road, and seeks to take possession of the same, with the 
view of making its crossing, without the plaintiff's permission 
or consent. The plaintiiï, being in the possession and occu- 
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pation of the premises, cannot be disturbed in such posses- 
Bion except through proper légal proceedings ; and if the 
défendant bas a better légal title to the same, an action of 
ejectment -will lie to enforce its right, I cannot, on tbis ap- 
plication, try the question of title, but must hold that the 
open and acknowledged possession of the plaintiff is sufflcient 
to Bustain an injunction to prevent interférence therewith, 
forcibly or without its consent. The plaintiff, if it desires, 
may amend its bill, setting forth its title to the particular 
tract of land over which its road passes at the point where 
said défendant seeks to cross. 

I hâve no doubt of the right of the Bameaville Eaîlroad 
Company to cross the plaintiff 's road, on payment of compen- 
sation therefor, -when the amount is fixed by commissioners 
selected under the railway législation of tbis state ; and the 
charter of the Northern Pacific Eailroad Company, obtained 
from the gênerai govemment, does not exempt its right of 
way from the opération of the laws of the state of Minnesota, 
and forbid a railroad company organized under the gênerai 
laws of the state to exercise the right of eminent domain, 
The important question in this case is whether tbis défend- 
ant can enter upon the private property of tbis company and 
disturb its possession and make the crossing before damages 
are actually assessed and paid, or secured. The laws of the 
state certainly do not autborize it, and the constitution in 
terms forbids it. "Private property shall not be taken for 
public use without just compensation therefor, first paid or 
secured," is the constitutional provision. Chapter 80, Laws 
of 1879, and chapter 34, sections 13 to 23, Young's Minne- 
sota Statutes, confer the right of eminent domain upon rail- 
way corporations, and speeify the necessary proceedings 
where a corporation exercises it, and it is only after the com- 
pensation for the property to be taken is assessed and paid, 
or an appeal taken from the award of commissioners, that 
the company can proeeed with the construction of its rail- 
road, and enter upon and take possession of the premises 
Bought to be condemned, and on appeal only by executing a 
bond conditioned to pay the award. 
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The défendant, the Barnesville & Moorhead Eailroad Com- 
pany, by virtiie of its organization under the gênerai laws of 
the state, has the right to temporarily occupy land for the 
purpose of preliminary surveys, exercising care so as not to 
interfère with the running of trains or suoh necessary use by 
the plaintiff company as its charter requires, and is not a 
trespasser in so doing ; but the payment or deposit in court of 
the compensation awarded by the commissioners is a condi- 
tion précèdent to the right of the company to enter upon 
property for the purpose of construction. The plaintiff has 
not slept upon its rights and allowed the said défendant to 
occupy its land, but asserts them at the outset. 

In the cases cited by the défendants' counsel (17 Minn. 215, 
and IS Minn. 174) the railroad companies had taken posses- 
sion of the land without opposition and constructed their 
roads, and the court refused an injunction, or permitted a 
bond to be given by the corporations with the condition that 
compensation should be paid -when ascertained in proceedings 
to be forthwith instituted. Thèse décisions are not applicable 
to the présent, case. There is no inconvenience to the public 
for the reason that the railroad ia not completed and in 
opération, as in the cases cited. 

I bave fully considered the suggestion of counsel that a 
conditional order be made allowing an injunction, unless, 
within a short time to be fixed by the court, the défendants 
exécute a bond conditioned to prosecute, forthwith, the pro- 
ceedings commenced to obtain the right of way for crossing 
plaintiff's track, and to pay such sum as the commissioners 
may award. I do not think this court has any power to 
grant the right of entry upon the plaintiff's road for this pur- 
pose on any such condition. The right of the Barnesville & 
Moorhead Eailroad Company to cross the plaintiff's track is 
given by the statute of the state, which particularly and in 
détail points out the requisite steps to be pursued as condi- 
tions précèdent to the right to construct the crossing, and 
■without compliance therewith it must be enjoined. There 
is not such latitude for the exercise of discrétion by a court 
of equity where the defendant's right to do an act dépends 
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upoii its compliance with the constitution of the state and 
the statntes, as in other applications for injunctions. 

A temporary injunction mil issue, with leave to the de- 
fendants to apply for a dissolution thereof hereafter, to either 
of the judges of this court. 
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CORBIN V. ShEARBB. 

{Circuit Court, B. Minnesota. Beptember, 1880.) 

1. TiTLB— Pktma Facib Evidence— Tax Debd — Récitai,. — In Minno- 
sota a tax deed ia not prima faeie évidence of title, unless it be flrst 
shown that the county auditor had authority to make the deed ; and a 
mère récital in such deed that the state auditor directed the sale, will 
not be sufflcient. 
Madland v. Benland, 2A Minn. 372. 

Edward Webb, for plaintiff. 

Charles N. Bell, for défendant. 

Nklson, D. J. The suit first entitled îs an action m 
ejectment, and to the complaint the défendant interposes a 
gênerai déniai, and also sets up specially, as a further dé- 
fonce, the proceedings which resulted in a sale of the land in 
controversy to the defendant's grantor for non-payment of 
taxes, and a tax deed, dated October 6, 1869, from the county 
auditor of the property claimed as forfeited by law to the 
state of Minnesota. And as a further defenee he allèges that 
his grantor, one Jaggers, went into possession under the tax 
deed, and remained in possession of the property until 1872, 
improving the same and paying the taxes thereon. The reply 
puts in issue the material allégations. 

In the suit second above entitled the complaînant, by a 
bill in equity, seeks, among other things, to recover for im- 
provements and expenses necessarily incurred in his occu- 
pancy of the land. Both suits, by stipulation, are tried to the 
court, a jury trial being waived in the ejectment suit. The 

v.3,no.l2— 45 
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bill contaÎHS sufiScîent equity to sustain a recovery for taxes 
paid and improvements, and the parties hâve stipulated as 
to the amount. The suocess of the plaintiff in that suit 
must be determined by the action at law. The plaintiff in 
the first action mUst recover, if at ail, on the strength of his 
légal title. 

The case turns upon the effect of the tax deed to the de- 
fendant's grantor. The plaintiff proved his title by patent 
and successive deeds under it, down to himself, and he is 
entitled to recover thô possession of the property, unless the 
tax deed, without further preliminary proof , is prima fade 
évidence of title in Jaggers. Gen. St., c. 11, § 124, in sub- 
stance provides that -when lands, delinquent for non-payment 
of taxes, are offered for sale at publie auction, "and not pur- 
chased by any person, * * * shall be struck off to and 
become forfeited to the state ;" and section 137, that at the 
expiration of two years from the date of forfeiture lands so 
forfeited and not redeemed become "the absolute property 
of the state, without further act or ceremony whatever," and 
were subject to "be disposed of for cash, at public or private 
sale, as the state auditor might direct;" and section 138, 
under which the county auditor executed the deed to the de- 
fendant's grantor, and ■which he claims vests the title in 
him, provides that, "upon the sale of any sucb land or lots 
by the state, the county auditor of the county in which the 
lands lie shall exécute a deed of conveyance thereof to the 
purchaser, which shall vest in the grantee, his heirs or 
assigns, a good and valid title in law and equity, and be 
prima facie évidence thereof in ail the courts of this state." 

The jurisdiction of the county auditor, or his power to 
exécute "a deed" which should vest "a good and légal title," 
and be prima fade évidence of the same, dépends upon a 
sale directed by the state auditor. I think the settled au- 
thority in this state, under the statute urged by the défend- 
ant, and similar législative enaotments, where the faets 
specially relied on are pleaded, is that the person relying 
upon the tax deed as ^rima /acie évidence of title must first 
prove the county auditor had authority to make the deed; 
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and the récital in the deed, that thé state auditor direoted the 
sale, is uot sufficient. 

The opinion of the suprême court, (24 Minn. 376,) as I 
understand it, détermines that the statute makes the tax 
deed prima facie évidence of title upon a sale by the state 
which is shown hy proof (not récitals in the deed itself) to 
hâve been directed by the state auditor ; and that the deed, 
■which is évidence of a good and valid title, is declared to be 
évidence only of such -title after the right to give the deed 
bas been proved. The state claimed the land as forfeited, 
and it was so entered. The county auditor, until the state 
auditor directed the land to be sold, had no power to sell to 
Jaggers; and until the défendant proved the power to sell 
emanated from the state auditor, the deed executed to Jaggers 
could not be received as prima facie évidence of title. 24 
Minn. 372. If I am right in this conclusion, the plaintifl is 
entitled to recover. 



Hebvky V. Iliiikois MinLAiiD Batlway Go. and others. 

^Circuit Cov/rt, 3. D. BUnois. July 31, 1880.) 

1. Bbmovaij— Bond. — An irregularity or defect in the fonn of fi removal 

bond will be deemed waived after the expiration of 18 months, where 
the cause was removed with the consent of ail parties. 

2. Bame — CiTizBNSHip. — An objection to the removal, founded upon the 

citizenshlp of one of the parties to the suit, will not be favored after 
the expiration of 18 months. 

3. Samb — Limitation — Bvidbncb. — It should afflrmatively appear, under 

the circumstances of this case, that the cause might hâve been tried 
at a term before that at which the application for removal was made. 

Motion to Eemand. 

Bishop d: McKinley, for complainant. 

Crew â Evnng, for bondholders and receîver. 

Drùmmond, g. J. The original bill was filed in the Edgar 
county circuit court on the eleventh day of September, 1875. 
The parties were a stockholder and Judgment creditors of the 
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varions corporations from which the Midland Eailway Com- 
pany was formed. At the time the bill was filed a receiver 
was appointed, clothed with the usual powers conferred upon 
Buch an offieer. Afterwards, the bill was amended by mak- 
ing other persons parties plaintiff as judgment and gênerai 
creditors of the companies out of which the Midland Eailway 
was formed, those companies being the Paris & Decatur Bail- 
road Company, Paris & Terre Haute Eailroad Company, and 
the Peoria, Atlanta & Decatur Eailroad Company. Warring 
Brothers & Co., who were made parties by the amended bill, 
were owners of stock and bonds. Afterwards, Grant & Brother 
were made parties défendant by order of the court, and an- 
Bwered the bill; and subsequently, James F. Secor, beiugthe 
trustée of the Peoria, Atlanta & Decatur Eailroad Company 
mortgage, giyen to secure bonds issued by that company, and 
the Paris, Atlanta & Decatur Eailroad Company, and the 
Paris & Terre Haute Eailroad Company, were made parties 
défendant. At the March term, 1877, the Illinois Midland 
Eailway Company, défendant, filed an answer to the bill. 
Afterwards, the answer of the Paris & Terre Haute Eailroad 
Company and Paris & Decatur Eailroad Company was filed ; 
and at the September term, 1877, the Union Trust Company 
was made, on its own motion, a party défendant. In its 
pétition the Union Trust Company set out the particular cir- 
cumstances connected with its relations to the property, and 
the issuance of bonds by the différent companies, and the 
formation of the Midland Company out of the others, and 
declared that it was the real party in interest as against the 
complainants. The varions trust deeds were set out. 

There seems to be a question whether or not there was an 
order made by the state court dismissing the bill and amended 
biU, as to some of the parties who are citizens of foreign 
couutries. Mr. Créa files an affidavit, alleging that there was 
not only a motion made directing their dismissal, but that it 
was granted by the court ; and in the transcript which is filed 
in this court there seem to be some leaves missing, which 
apparently corroborâtes the statement of Mr. Créa. The 
written motion appears in the record. The court and ail the 
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parties to the litigation sedm to h&xe acted oa tHe âssumption 
tHat the 'bill was' dismissed as to foreign eitîiens and subjects. 
VariouB othër ordèrs were màde by the ataté court, (which, 
however, it is not neeessary particularly to refer to,) allowing 
différent parties to coiùe in wto are creditors oî the Illinois 
Midland Eailway Company, or of the othei* corûpanies. 

On April 6, 1878, the Union Trust Company filed a péti- 
tion for the removal of the cause t'ô the federail court, alleg- 
ing it was the real party in interest as à^ainst the gênerai 
creditors of the company, and thàt there was a controversjy 
between citizens of différent states -whieli could he whoUy 
determined as between them. 

The pétition alleged that the various parties before mén- 
tioned, who had been made complainants by the several 
amended bills, and wlw were citizens of otker countriès, had 
been dismissed from the suit, The state court, on the same 
day, (April 6, 1878,) made an order removing the cause to 
this court. The order recites that the court finds the alléga- 
tions in the pétition praying for a removal to be true, aiid 
ihat the petitioner was entitled to remove the cause under 
the act of congress; and recites, further, that ail parties to 
the cause were -willing and consented, having appeared in 
court for that purpose, to the prayer of the pétition for the 
removal of the cause; and also récites that the petitioner 
presented a bond, as required by the act of congress, which 
was approved by the court. The cause w.is accordingly, upon 
this pétition, by order of the court, removed to the fédéral 
court at that time, and that court, without objection, tOok 
jurisdiction of the cause, and another receiver was appointed 
by the fédéral court, différent from the one who had been 
appointed by the state court, and he acted under the ordera 
of the fédéral court ; and indeed it may be said that the cir- 
cuit court of the United States appeared to hâve entire juris- 
diction and control of the cause, and the receiver operated 
the road under its direction from the time that it was re- 
moved, and has been doing so up to the présent time. 

Of course, under thèse circumstances, even if it were ad- 
mitted that the bond is irregular, or objectionable in form, it 
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Il" 

is too late to make that objection. Such an irregularity, or 
defect, can undoubtedly be waived by the action of the par- 
ties ; and af ter ail parties agreed, as they did at the time, to 
the removal of the cause, and left the fédéral court in juris- 
diction of the case, without objection, till the motion which is 
now the subject of considération, to remand the cause to the 
state court, was made on October 28, 1879, the objection to 
the form of the bond cornes too late. 

It ought to be stated that there are allégations made by 
the différent railroad companies that the property covered 
by the various mortgages is entirely inadéquate to pay the 
mortgage debts, and that none of the companies hâve any 
real interest in the controversy, eaeh one admitting that the 
burdens upon the property are far beyond its real value. It 
would seem, therefore, to be a controversy between the bond- 
holders or trustées of the various mortgages and the other 
creditors of the respective companies, and if in that contro- 
versy there are arrayed citizens of the United States on one 
side, and citizens of the United States on the other, the 
former being citizens of différent states from the latter, then 
it vould seem that the court ought to take jurisdiction of the 
cause. Mr. Secor, the trustée, as well as the Union Trust 
Company, asks for the removal of the cause to the fédéral 
court. Each of thèse parties is a citizen of the state of New 
York ; the other parties are ail citizens of différent states — 
Illinois, Indiana, Missouri, and perhaps other states. There 
seems to be an aflBidavit, made on October 13, 1879, long after 
the cause was removed, of Swan Swanson, in which he states 
that on the sixth of April, 1878, when the application was 
made to the state court for removal, he was not a citizen of 
the United States, but was at that time a citizen and subject 
of Sweden. The pétition in the state court praying for re- 
moval mentions the name of Swan Swanson as a citizen of 
Illinois, among others named as creditors of the various rail- 
road companies, and in one of the amendments to the bill 
which was filed he is named, among others, as a judgment 
or gênerai créditer of the companies, and his debt stated to 
be 1215.75. This is ail we know of the character of his debt, 



MATNAnn V. PAWLINQ. 711 

and hîs cîtizensliîp is not stated until Ootober 18, 1879, and 
the affidavit in -which that statement is madô Was not filed 
until June 25, 1880. 

Under the circumstances thîs can hardly bé considered 
sufficient to deprive the court of jurisdictioû of the case, after 
the lapse of so much time, and after the court has, for so 
long a time, taken and exercised eontrol of the case, and after 
the railroad has been operated under the authority of the 
court. If Swanson is a creditor of the Mi^and road, or any 
one of the railroad companies, as a holder of bonds or coupons 
which are represented by the trustées, respectively, then there 
is no controversy between Secor and the Union Trust Com- 
pany and him, and indeed the whole subject connected with 
his interest in the property is so vague and indefinite in 
détail, and coming in at so late a day, that any objection 
founded on his eitizenship cannot be favored by the court. 

The objection which is taken, that the application was not 
made in time, viz., at the first term of the statô court at 
which the cause might hâve been tried, can hardly be con- 
sidered founded on faets which appear in the record. Under 
the circumstances in this case, it should affirmatively appear 
that the cause might hâve been tried at a term before that at 
which the application was made. 

Note. — See Van Allen v. Atchison, Colorado <& Pacific Railroad Oo.,ante, 
645. 



ÎIaynap.d V. Pawling and others.* 

{Circuit Court, N. B. New Yorlc. July 2, 1880.) 

Patent — Oombination of Parts — Oompletion of OoiramATioN bt 
Rbspondbnt After thb PiLma of the Bili.. — Complainant flJed a 
bill for infringement of a patent for a combination. Before the flling 
of the bill, respondents had conlracted to erect, and did erect, a machine 
containing ail the parts of the combination but one. After the flling 
of the bill this latter part was added. Eeld, it appearing'that this 
part was not a necessary incident to the machine, and that its use 
was not contemplated at the time of the construction of the machine, 
that the bill must be dism'issed. 

tKeported by Frank P. Pritchard,Esq., of the Philadelphia bar. 
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Bill for infringement of a patent for an apparatus for 
hydrating gas. 

The claim was for a combination of several éléments, one 
of which was a water-sealing or trapping device. It waa 
shown that respondents had contracted to construct an ap- 
paratus which contained ail the éléments of the combination 
except the water-sealing device j and that they did construct 
such apparatus, and delivered it to the purchasera before the 
liling of the bill. A short time after the filing of the bill, 
respondents added to the apparatus a water-sealing device. 
It appeared, however, that this device was not absolutely 
necessary to the working of the machine, and that it was not 
put up under any previouB understanding with the pur- 
chasers. 

Joseph C. Fraley, for complainant. 

Edward S. Jenney, for respondents. 

Blatchford, C. J. I cannot hold that the plaintiff has estab- 
lished that any infringement of his patent by the défendants, 
or any of them, took place before this suit was commeneed. 
The Hydrating case, or condenser, made and delivered by 
Jones and H. H. Pawling to the Waterford mill, after the 
plaintifs patent was granted, and before this suit was com- 
meneed, had at that time no arrangement for water sealing, 
nor does it appear, nor can it be inferred, that they there 
intended that it should afterwards hâve applied to it any ar- 
rangement for water sealing. The plaintiff's patent was 
issued January 30, 1877. This bill was filed February 31, 
1877. Only one of the two patents granted to the défend- 
ant Jones was applied for before the plaintiff's patent was 
issued, or before this suit was brought. That patent. No. 
185,640, was applied for December 14, 1876. That pat- 
ent showed a water-sealing device. Jones' second patent, 
No. 188,801, was applied for March 12, 1877. As issued, 
it shows a water-sealing device, but such device was not in- 
vented by Jones until after this suit was brought. There 
is no évidence that it was intended, when the apparatus 
was sent to the Waterford mill, that it should hâve the 
water-sealing device shown in patent No. 185,640, or any 
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■water-sealing device. Of course, it could not then hâve been 
intpnded that it should hâve the yet uninvented water-sealing 
device of patent No. 188,801' The water-sealing device after- 
wards put upon the apparatus was not the water-sealing 
device of either No- 185,640 or No. 188,801; A water-seal- 
ing device is an essential part of the plaintiff's first claim, 
which is the only claim alleged to hâve been infringed. 

It is shown that nothing was done towards putting any 
water-sealing device into the apparatus before this suit was 
brought; that there was no prior agreement or understaiid- 
ing that the machine should be put up with a water-sealéd 
communication, or with the particular construction of dis- 
charge pipes which were af terwards applied to the machine ; 
and that it was not absolutely necessary that the discharge 
pipe should be so cqnstructed as to be water sealed. I do 
not think the case is brought within the class of casés where 
the seller of parts of a patented combination is liable for in- 
fringement if there be a concert of action, proved or legally 
inferable, between him and others who supply other parts 
necessary to ths complète combination. It is not shown that 
the défendants intended to water seal the apparatus, or that 
it should be water sealed. Thia might hâve been shown, as 
a fact, but it was not shown. It appears that the apparatus, 
after being water sealed after this suit was brought, was sub- 
sequently altered so as to be used without a water seal. 
Hence the use of a water seal was not a necessary incident to 
the apparatus, so as to lead to the conclusion that the con- 
struction and sale of the machine necessarily involved th© 
use of a water seal. This case, therefore, does not fall within 
the pi'inciple of Wallace v. Holmes, 9 Blatchf. 65, and Tarrell 
V. Spaeth, 8 0. G. 986. 

The result is that the bill must be dismîssed. 
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New V. Lawbence. 

{Cireuit Court, E. D. New York. September 16, 1880.) 

1. Re-isstjed Patent, No. 7,920, for an improvement in constructîns: 
water-proof cellars, clsterns, etc., held void for want of novelty, 

Erastus New, for complainant. 

E. H. Brown, for défendant. 

Benedict, D. J. This action is brought for an injunction, 
and to recover damages for the infringement by the défend- 
ant of a patent for an improvement in constructing water- 
proof cellars, cisterns, etc., re-issued to the plaintiÊE October 
23, 1871, and numbered 7,920. 

Among other défonces is that of want of novelty, and one 
of the questions presented under this defence is whether the 
plaintiff'fl patent is anticipated by a certain cistem made by 
W. H. Eankin, at Wilkesbarre, Pensylvania, in 1865, some 
five or six years before the date of the plaintiiï's patent. 

On the part of the plaintiff the contention is that the cis- 
tem built by Eankin does not anticipate the patent sued on, 
because, as it is said, "it wasnot a cellar; it was a cistern. 
It was a contrivance not to keep water out, but to hold water 
in." 

As my conclusion upon this question is décisive of the 
case, I confine my observations to thèse features of the case, 
and proceed to caU attention to the language of the patent 
sued on, for the purpose of showing ita scope. The spécifi- 
cations of the patent first state that "the invention relates 
to a new and usef ul improvement in the construction of san- 
itary and water-proof cellars, cisterns, vaults, réservoirs, and 
ail under-ground apartments, f or whatever purpose," whereby 
the bottom and walls of such cellars and other places, above 
mentioned, are kept in a sanitary condition, and are made per- 
fectly impervious to water. This statement of the subject- 
matter of the patent, it will be at once observed, referring as 
it does to cisterns and réservoirs by name, covers not only 
structures intended to keep water out of under-ground apart- 
ments, but also structures intended to contain water. 
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The spécifications next describe the invention as foUows ! 
Tbe iAention consista in the use of successive layers of 
roofing felt, asphaltic roofing cernent, associated with a layer 
of concrète or hydraulio cernent, combined with gravel Or 
other layers of équivalent material, applied as hereinafter 
more fully described. 

This description would seem intended to convey the idea 
that a layer of concrète or hydraulic cernent, combined "with 
gravel, was one of the essential features of tbe invention. 
But this idea is dispelled by a subséquent statement that the 
employment of a layer of concrète is in ail cases optional. 
It -would seem, too, from this description, that the protecting 
wall or bulwark of mason work or other niaterial suitable to 
aid in resisting water pressure, which is subsequently men- 
tioned, was not part of the invention. But the subséquent 
portions of the spécifications clearly point to such protecting 
wall as an essential feature of the invention, and thèse por- 
tions of the spécifications may be considered as referred to by 
the words "applied as hereinafter more fùlly described," and 
in the description of the invention, and so intended to form 
part of that description. The spécifications, after having thus 
described the invention, refer to an accompanying drawing 
of a cellar, and give a description of the method of construct- 
ing, first, the bottom, and then the walls of a cellar, accord- 
ing to the plaintifE's process ; but pains are taken to bave it 
understood that the scope of the patent is not limited to the 
construction of cellars, for the description of a cellar, which 
is given by way of illustration, is prefaced by the statement : 
"My invention is not limited to the particular combina tion of 
the materials heretofore mentioned and used, as hereinafter 
setforth;" and is followed by the statement: "As already 
stated, I do not limit myself to the particular combination, 
and the application of such materials as hereinafter de- 
scribed. The especial and most useful feature in my inven- 
tion is the use of the layer of roofing felt and the layers of 
asphaltic or roofing cément." 

The claim is in the following language : "In sanitary 
■water-proof cellars, cisterns, vaults, réservoirs, and similar 
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under'-ground réceptacles, formed with a solid or suitable 
fftundation of layers of roofing-felt and of asphalte <fc roof- 
mg cernent, substantially as I hâve above described, with a 
layer of concrète, cernent, stone, or other suitable material, for 
the protection of the rooûng felt and.asphaltic roofing cernent, 
and to ai J in resisting water pressure or noxious gases, where 
the same exist, substantially as for the purpose above set 
forth." 

This claim also, plainly enough, is not confined to struct- 
ures intended to resist water pressure from without, but is 
Bufficiently broad to cover a cisfcern intended simply to con- 
tain water, whose bottom and sides are constructed in the 
manner described in the patent. 

; In the absence of any language pointing to a différent con- 
clusion, thèse provisions of the patent itself compel the con- 
clusion, that the patent cannot be understood to be confined 
to structures intended to. resist water pressure from without, 
but ,tli?,t,pn the contrary, it was fyamed with care, so as to cover 
aijd seoure. to the patentée the exclusive right to construct 
bpth cisterns and cellars, by making the bottom and sides 
ofi layers pf roofing felt, protected by a layer of masonry» or 
othp,r material sufficient to withstand water pressure, within 
or without, as the case may be. This understanding of the 
patent is borne out by language in the original patent, omit- 
ted in the re-issue, where it is said: "By this mode of con- 
struction, cellars, etc., beneath tide-water, as well as in other 
localities, may be made water-tight, as well as cisterns and 
réservoirs." 

The construction I hâve thus given to the plaintiff's patent 
is fatal to the présent action, for it is proved and not denied 
that the cistern made by Eankin, in Wilkesbarre, long prier 
to the plaintiff's patent, had bottom and sides formed of lay- 
ers of roofing felt and roofing cernent, protected on the in- 
fiide by a lining of brick- work. As to the methods of con- 
structing this Wilkesbarre cistern there is no dispute, and 
the only answer that has been made to the fact is that Ean- 
kin made a cistern intended to hold water in, not a cellar 
intended to keep water out. 
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But, if I ani right itnûy construction 6f the patent, tliis îs 
no answer. Such a cistern, if made since ihe patent, \roulà 
hâve been a clear infringement on the patent as I hâve con- 
etriiedît. Having been made prior to the 'plaintiff's inven- 
vention, it must, of course, be held to hâve anticipated it, 
and compels a décision that the patent is void for waut 
of novelty. 

Tliis view of the case renders it unnecessay to consider any 
other of the varions questions presented. 

The bill is dismissed, with costs. 



Bjorkqdist V. Certain Steel Eail CeoP Ends; 

{District Court, D. Maryland. Beptember 7, 1880.) ; - 

1. CHÀKTER-PABTY^DÉMUEnAGE. — A cliarter-party stipùlateds "The 
Cargo to be loaded àhd discliarged with airqùiek dispaloli, îas fast as 
the captain caii receive anddeliver." jSWfi, that the charterers wer» 
liable for demurrage where the vessel W9,8, f roDjthe crowded condition 
cl' tîie port, delayed in procuring a berth. 

' In Admiralty. Libel fôr Demurrage • 

Brown dt Smith, for libellants. • 

Cowanti- Cross, for respondétits. 

Morris, D. J. The Russian bark ' Bacchuâ, of whicli 
libellant is master, was chartered to bring a cargo of ' steel 
rail ends from Antwerp to Baltimore. She arrived in the 
port of Baltimore on the fourth of December, 1879, and waa 
ready to dischar je on the 5th. The Baltimore & Ohio Eailroad 
Compaùy was to act on behalf of the consignées in reeeiving 
the cargo, and notice was given on the 5th to its foreign freight 
Agent, -who said that he already had information that the 
vessel had arrived, and had notified the holders of the bill of 
lading. The railroad agent referred the master to the Com- 
pany 's wharfinger, who said there -would be some delay, but 
that he would do the best he could, and wonld send a tug for 
the bark as soon as the berth for her was ready. The impor- 
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tation of iron had then recently very exceptionally încreased 
in the port of Baltimore, and there was such an unusual num- 
ber of vessels arriving to be discharged at the railroad 
wharves that berths could not at once be provided for them. 

The railroad company promptly leased additional wharveg 
and laid down tracks upon them, but could not give the Bac- 
chus a berth until the ninth of December, and did not com- 
mence receiving the cargo until the afternoon of the lOth. 
The libellant frequently, from the first day of the détention, 
notified the consignées, protesting against the delay, and now 
claims in this libel demurrage for four days. The charter- 
party under which this cargo was shipped appears to hâve 
been prepared with unusual care. The parties would seem 
to hâve well understood the contingencies which might arise, 
' and to hâve endeavored to provide against many of the dis- 
putes which do arise when such contracts are carelessly 
entered into. The stipulations with regard to discharging 
the cargo are as foUows: "The cargo to be loaded and dis- 
charged with ail quick dispatch, as fast as the captain can re- 
ceive and deliver. If the berth at the railway pier at Baltimore 
is obtainable on vessers arriving, the captain has no objection 
to discharge there — the freighter to hâve the option of keep- 
ing said ship 10 days on demurrage, over and above the eaid 
lay days, at ^615 per day." 

This makes a very différent case from one in which the 
charter-party is silent as to the discharging of the vessel, or 
only provides for usual or customary dispatoh. The charter- 
ers expressly agreed that the vessel should bave quick dis- 
patch in discharging, and that they would receive the cargo 
as fast as the master could deliver it. They took upon them- 
selves the risk of being able without delay to provide a suit- 
able berth, and they cannot excuse themselves by showing 
that they hâve used reasonable diligence and hâve discharged 
the vessel within a reasonable time, considering the orowded 
condition of the port. They made a delinite and express 
contract, and they must show that they hâve complied with it. 

The respondents hâve endeavored to show that even admit- 
ting the delay of four days in giving the vessel a berth, that 
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the improved and peculiar facilities of the railroad for dis- 
charging iron into bonded cars, by wMch the delay of weigli- 
ing it in smaller quantities by eustom-house offieers is obviated, 
fuUy made up the four days, considering how long it would 
probably hâve taken to hâve discharged the cargo at an ordi- 
nary dock. As to the facts on which this defence is based, I am 
not entirely satisfied ; and, even if I were, I doubt if it could be 
properly maintained without showing some consent by the 
master to wait, in order to obtain the advantage of the im- 
proved facilities. No such consent is claimed. On the con- 
trary, it appears that the master from the first, and almost 
from day to day, protested against the delay and urged his 
right to be at once discharged. He was entitled to hâve the 
iron taken away as fast as he could deliver it, and the fact 
that the consignées did f uUy comply -with the contract as soon 
as they gave him a berth, is no justification of the delay in 
procuring one. 

I pronounce in favor of the libellants for four days' demur- 
rago, at the rate of £15 sterling per day. 



O'Harb V. The Steam-Tug Bbilmant. 

(District Court, E. B. New York. July 16, 1880.) 

1. Négligence — OAirAii-BoAT rtî Tow of Tug — Meabubb of Damages. 
A canal-boat, while in the tow of a tug, was negligently run upon a 
ffunken wreck, without any fault upon the part of the canal-boat. 
Hdd, that the liability of the tug was limited to the cost of pumping 
the canal-boat from the time of the accident till she was taken to the 
dry dock, the value of any persoual property on board the boat, and 
belonging to the libellant, that was destroyed by the accident, and 
demurrage for the boat from the time of the accident till the time she 
was let o£E the ways, after being repaired, at the rate of four dollars a 
day. 

T. G. Campbell, for O'Hare. 

Beebe, Wilcox dt Hobbs, for the steam-tug Brilliant. 
Benedict, D. s. After examining the évidence in this case 
I bave arrived at the following conclusions: The tug Bril- 
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liant took the canal-boat Starry Flag to tow her up Newtown 
creek, on the East river, and while towing her up the creek 
ran her upon a sunken wreck. The ■ tug had the eanal-boat 
along-side, and it is impossible, therefore, to attribute the ac- 
cident to any négligence on the part of the canal-boat. The 
existence and locality of the sunken wreck were known to 
those navigating the tug, and with care the canal-boat could 
hâve been taken past the wreck in safety. The striking of 
the canal-boat upon the wreck must, therefore, be attributed 
to a want of care on the part of the tug, and the défendants, 
her owners, are responsible to the libellant for the necessary 
damage resulting therefrom. 

After the accident the canal-boat was pumped out by her 
owner, and delivered to the défendants for the purpose of 
being repaired by them. AU the repairs necessary to be done 
to the canal-boat, to make good the damage caused by striking 
the wreck, were thereafter done at the expense of the défend- 
ants, and the same paid for by them. The claim of the libel- 
lant that his boat, while being raised by the défendants for 
the purpose of being repaired, received additional serions in- 
juries, which the défendants did not repair, is not sustained 
by the weight of the évidence. No damage sustained by the 
boat after she was repaired and sent off the ways by the de- 
fendants can be charged against them ; and their liability in 
this action is limited to the cost of pumping the eanal-boat 
from the time of the accident till she was takcn to the dry 
dock, the value of any personal property on board the boat, 
and belonging to the libellant, that was dcstroyed by the acci- 
dent, and demurrage for the boat from the time of the acci- 
dent till the time she was let off the ways, after being repaired, 
at the rate of four dollars a day. A référence will be had to 
ascertain thèse several amounts. 

No costs will be allowed the libellant, for the reason that by 
far the largest portion of the demand made in bis libel is 
rejected. 
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Westbbn Union Telegraph Co. ». Union Pacifio Eailwat 
Co. and others. 

{Circuit Court, D. Zansas. OctolacT 1, 1880.) 

1. " Pacipic Railkoad Acts "— Obugation to Construct astd Opehatb 

A LtNE OF TaiiEGRAPH. — On the face of the acts of congiess of 1862 
and 1864, called the " Pacific Railroad Acts," the, obligation of the 
Union Pacific Railroad Company and its branches, to build and oper- 
ate for the public a telegraph line along its right of way, was an ob- 
ligation which they cannot abandon. 

2. Aoï op JoLY 2, 1864. — By the provisions of the fourth section of the 

act of July 2, 1864, entitled " An aot for increasing the facilities of 
telegraph communication between the Atlantic and Pacific states, 
and tlie territory of Idaho," the Union Pacific Railroad Company and 
its branches were authorized to devolve the duty of constructing and 
operating the contemplated line of telegraph upon the United Btates 
Telegraph Company, and thereby to relieve themselves from that 
duty. 

S. COBPOBATIOlî — RECOGNITION BY CONGHES8 OF AN ImPERFECT OK IN- 
COMPLETE Okganization. — If the United States Telegraph Company 
was not regularly and completely organized at the time of the passage 
of the last-named act, the congress of the United Btates could adopt 
this Iraperfect or iuchoate orgtnization; and, if it was the purpose ûf 
congress to do so, confer upon it ail the powers specifled in said act. 

4L Injunction — Motion to Dissolve. — Without flnally deciding. upon 
this hearing, whethei' the power to make the contract in question 
can be derived from the act of July 2, 1864, it is hdd, in view of the 
vast interests involved, and the serious conséquences to foUow a dis- 
solution of the injunction, that for the purposea of this motion there 
is sufficient évidence of such authority under that act. 

S. Acceptanoe of Pacific Railboad Acts bt State Corporations. — 
State corporations accepting the provisions of the Pacific liailroaa 
acts are subject to ail the provisions thereof. FoUowing the iSink- 
ing Fund Cases, (99 U. S. 700.) 

8. Contract — Dibbctors— Personal Benbfit or Advantage Becured 
To Officbrs op Corporation Conthacting. — As a gênerai proposi- 
tion, where one of a body of individuals jointly interested in a matter 
consents to take a spécial advantage to liimself, and receives a spécial 
considération for using his efforts to procure an agreeraent of the 
whole for the benelit of a third party, if such receipt of spécial 
advantage, whether of money or property, be kept secret from his 
copartners, or joint stockholders, or those interested, and they act 
upon the belief that he is governed by no other interest than that 
which is common to them ail, the contract is void. But there are 
cireumstances in connection wîth the contract in question in this case 
v.3,no.l3— 46 
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whîcîi may cr may not take it out of this principle, There was, for 
example, no attempt at concealment; the beneflts secured did not 
flow to the individual, but to the office; and there is no évidence that 
it amounted, in point of fact, to a pecuniary sum whose influence 
would be at ail appréciable. 

7. Questions of Doubt Postponbd Uktil Final Hearing. — A contract 
will not be set aside on preliminary hearing on the ground of its 
invalidity, exoept in a clear case ; and since the objections to the con- 
tract in question may be removed on final hearing, they wUl not, at 
présent, be regarded as fatal to it. 

In Equity. Motion to Dissolve Injunction. 

0. P. Beckwith and N. Williams, for plaintif. 

Wager Swayne, John T. Dillon, J. P. Usher, and Everest é 
Waggener, for défendants. 

Miller, C. J. The suit in this case was brought by the 
Western Union Telegraph Company in one of the state courts 
of Kansas, and, on application to a probate judge of the 
proper county, an injunction was allowed, wbich it is the par- 
pose of the présent motion to dissolve. The laws of Kansas 
make the indorsement of the county judge, on the pétition, 
that an injunction is allowed, to bave the same effect as in 
the courts of the United States, in equity proceedings, is 
allowed to a writ of injunction regularly issued under the seal 
of the court. 

The county judge made such an indorsement, allowing the 
injunction as prayed for by the bill. The prayer of the bill 
was in substance to restrain the Union Pacific Eailway Com- 
pany, the Kansas Paciûc Eailroad Company, and the Amer- 
ican Union Telegraph Company from interfering in any 
manner with the telegraph wires and other appartenant appa- 
ratus of the Western Union Telegraph Company. The alléga- 
tion on which the allowance was made, was to the effect that 
the défendants were about to sever the connection between 
the wires of the Western Union Telegraph Company and its 
batteries, so that they could not be worked by the telegraph 
Company, and to connectthose wires with the batteries of the 
American Union Telegraph Company and with batteries of 
the Union Pacific Eailroad Company, and thus destroy the 
utility of those wires for the purposes of the Western Union 
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Telegraph Company, wbich wonld be thereby excluded from 
the use of tbem for 500 or 600 miles, along wbicb tbey now 
enjoy that use. Tbere ia no déniai on tbe part of either of 
tbe défendants that tbey bad such purpose, and it is a part 
of the case sbown by tbe record, that after tbe granting of 
tbis injunction by the probate judge thèse parties did sever 
tbe wires as threatened, and did connect tbem or attempt to 
connect tbem with the American Union Telegraph Company. 
An application was made to the probate judge after tbe 
allowance of this order to dissolve the injunction. This 
being refused, the case was removed into the circuit court of 
the United States for the district of Kansas, and tbere an 
application was made to Judge Poster to dissolve tbe injunc- 
tion, wbich was overruled by him. A similar application was 
made to the circuit court in session before Judges McCrary 
ànd Poster; and in that case, wbile tbe presiding judge held 
that tbere were certain inhérent defects in tbe contraot 
between tbe Kansas Pacifie Eailroad Company and tbe 
Western Union Telegraph Company, under wbich the latter 
erected its wires and was operating tbem, wbich would prob- 
ably authorize a dissolution of the injunction, he declined to 
dissolve it at tbe time, in order to give the plaintifF an oppor- 
tunity, by amended bill, to make a case wbich would remove 
those defects. The plaintiffs aecordingly filed an amended 
bill. A demurrer to tbe amended bill waâ overruled by Judge 
McCrary at cbambers, whereupon défendants answered; and 
on that amended bill and answer, and the original papers, 
another application was made before Judge McCrary at 
cbambers, in Keokuk, for a dissolution of the injunction, and 
was by him set down to be beard before us at this time, in 
St. Louis. This application bas been beard before Judge 
McCrary and myself on ail the original papers in the case, 
tbe amended bill and answer, and a very large number of 
documents and affidavits now introduced for the first time. 
After a week of argument, and a very careful considération 
of the case, I propose to give the resuit of that considération 
in the présent opinion. 

The linô of telegraph wbich is the subject of tbe présent 
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côntrotersy extenâs from'Kansas Cïty, in Missouri, to Déri- 
ver City, in Colorado ; and cOnsists of three wires, the requi- 
site pôles, batteries, and other xaachinery necessary to the 
successful working of those wires, erected along the line and 
on the right of way of the Kansas branch of the Pacific Eail- 
way Company. That branch bas become Consolidated with 
the Union Pacific Eailroad Company, and tbey are both 
worked and held as one corporation, under the style of the 
Union Pacific Eailway Company. The contract was made in 
the year 1866, between the Kansas Pacific Eailway Company 
on the one part, and the Western Union Telegraph Company 
on the other, under which this telegraph line bas been mainly 
erected and operated sinoe it was erected. By that contract, 
about the construction of which the parties diiïer somewhat, 
there is no disagreement as to the following matters : Pôles 
were to be erected on ground embraced within the right of 
way of the railroad company.' That company was either to 
farnish the pôles or pay the price of them if furnished by the 
Western Union Telegraph Compàby, and to furnish one wire 
or pay the cost of that wire. The telegraph company was to 
furnish the batteries, and to furnish any other wire beyond 
that one, as it should' become necessary, at their own^ cost. 
The érection .of the pôles, the attachment of the wires to 
them, and the expense of placing the batteries in position, 
conneieting them with the wires, was to be borne jointly and 
equally by the parties. The lines of thèse wire.3 were both to 
be operated by operators appointed by the railroad company, 
and paid for jointly. The railroad company was to hâve the 
exclusive control and use of the first wire put up. The tele- 
graph company was to hâve the exclusive use of the other 
wires until, in the opinion of the railroad company, the first 
wire should be insufiacient for the demands of the business of 
the road; in which event, by a proper compensation, the rail- 
road company was to hâve the use of another one of the wires 
put up by the telegraph company. It was one of the pro- 
visions of this contract that the railroad company should not 
send over its wire any commercial messages or any paid 
messages, or messages for any other person than for its owû 
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business; tlie purpose of which - e\ddently was to' leave thé 
exclusive right/to convey such messages to the telegiaph Com- 
pany. And it was to enforce this clause of the contract that 
the injunction was obtained by the Western Union Telegraph 
Company in the state court. And it is to get rid of this pro- 
vision and permit the railroad company to convey such mes- 
sages, and to unité the wires of the telegraph company with 
the American Union Telegraph Company, that messages may 
be conveyed, brought by the American Union Telegraph Com- 
pany, over the wires of the Western Union Telegraph Com- 
pany, that the présent motion is made. 

The first légal proposition involved in the case, as pre- 
sçnted, is that the Kansas Pacific Eailroad Company is for- 
bidden by the acts of congreas of the United States nndeir 
which it was built, and under which it received large grants' 
of money and public lands, and other rights and privilèges^/ 
to make any such contract as exclu des or prevents itftom 
carrying messages for the gênerai public over the télégraphie' 
Unes erected. oniits right pf way. I concur with Judge Me-' 
Crary in the Opinions delivered by him on the former appli-' 
cations before ibimto dissolve this injunction: that ba the 
face of the aets of eongress ûf 1862 and: 1864, called "The" 
Pacifie Eailroad Acts," the obligation of buildmg a telegraph 
line along its right of way, and of operating that line, ûr hav- 
ing it operated, under the control of the railroad company, 
was an obligation which they could not abandoa, and which 
was inconsistent with the contract made in this case, so far 
as those two acts are concerned ; and that if the case rèsted 
on the provision of those original Pacific Eailroad aets, 
namely, the act of 1862 and amendatory act of 1864, the 
présent contract would be void, as in violation of the obliga- 
tions imposed upon the railroad company by those acts ; and 
I do not propose to add anything to what he bas said on that 
Bubject. If, therefore, there are no other acts of eongress on 
the subject, nor anything else that will remove that inhérent 
vice in the contract between the two companies, the injunc- 
tion ought to be dissolved and the railroad company permit- 
ted to operate the telegraph in accordance with the obliga- 
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tîons which those acts impose upon it for the benefit of the 
public. The amended biU, however, which was not before 
Judge McCrary when he decided that proposition, sets up an 
act approved July 2, 1864, entitled "An act for increasing the 
facilitiea of telegraph communication between the Atlantic 
and Pacific states and the territory of Idaho," and claims 
that by virtue of that statute the présent contract is a valid 
one. The first section of that act declared that "the United 
States Telegraph Company and their associâtes were author- 
ized to erect a line of magnetic telegraph between the Mis- 
souri river and the city of San Francisco, in the state of 
California, on such route as they may sélect, to connect with 
the Unes of said United States Telegraph Company now con- 
structed and being constructed through the states of the 
Union." It gave the right of way over the public lands of 
the United States, and the right to draw materials for the 
construction of the line from the same public lands. The 
fourth section is as follows: "That the several railroad com- 
panies authorized by the act of congress of July 2, 1862, are 
authorized to enter into an arrangement with the United 
States Telegraph Company, bo that the line of telegraph be- 
tween the Missouri river and San Francisco may be made 
upon and along the line of said road and branches as fast as 
said road and branches are built. And if said arrangement 
be entered into, and the transfer of said telegraph line be 
made in accordance therewith, to the line of said railroad 
and branches, such transfer shall, for ail purposes of the act 
referred to, be held and considered a fulfilment on the part 
of said railroad companies of the provision in the act in re- 
gard to the construction of telegraph Unes. And in case of 
digagreement, said telegraph company is authorized to remove 
their line of telegraph along and upon the line of railroad 
therein contemplated, without préjudice to the rights of said 
railroad companies." 

The allégation of the amended bill is that the Western 
Union Telegraph Company was, at the time it made the con- 
tract for the érection of the. telegraph line now in question, 
with the Kansas branch of the Pacific Bailroad Comnanv, the 
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successor in right and in power of the United States Tele- 
graph Company, mentioned in this aot ; and that by virtue 
of the fourth section of the act the railroad company had 
the right to make the contract whioh was made, and was by 
that section relieved from the obligation to construot and 
operate a line of telegraph for the public use. It does not 
admit, in my opinion, of any reasonable doubt that if the 
United States Telegraph Company mentioned in that statute, 
or any company which had the same rights and authoritiea 
on that subject that that company had, entered into an agree- 
ment with the Pacifie Eailroad Company, or any of its 
branches built under the authority of the original act of 1862, 
which secures the proper construction and opération of a line 
of telegraph along ita road for thé benefit of the public, that 
it is absolved from the obligation imposed upon it by the act 
of 1862, to construct and to operate such a telegraph line. 
It was manifestly the design of this act of 1864 to enablo the 
United States Telegraph Company to become substituted, by 
a proper arrangement with the Pacific Eailroad Company 
and its branches, to the right to build a telegraph line along 
the track and right of way of those railroad eompanies, and- 
thereby to relieve those eompanies from the obligation to 
build and operate such a line. 

If, therefore, the contract is one which provides for the 
érection of a telegraph line to answer both the purposes of 
the public and of the railroad company, it is one which is 
authorized by this statute, and which relieved the railroad 
company from the obligation to construct and build another 
line, or any line. That such is the proper construction of the 
fourth section of this act of 1864, is obvious from an exam- 
ination of section 19 of the original act of 1862. That sec- 
tion provided "that the several railroad eompanies berein 
named are authorized to enter into an arrangement with the 
Pacific Telegraph Company, the Overland Telegraph Com^ 
pany, and the California Telegraph Company, so that the 
présent line of telegraph between the Missouri river and San 
Francisco may be moved upon or along the line of said rail, 
xoad and branches as fast as said road and branches are 
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built ; and if said arrangement be entered into, and the 
transfer to saM telegraph line be made in accordance there- 
with, to the line of said railroad and branches, such transfer 
shall, for ail purposes of this act, be held and considered a, 
fulfilment on the part of said railroad eompanies of the pro- 
visions of this act in regard to the construction of said line 
of telegraph." 

The three telegraph eompanies hère spoken of, together 
constituted, at the time this statute was passed, a continuons 
line of telegraph from the Missouri river to San Francisco ; 
and it was obvious that the building of another line parallel 
to that, and not far distant from it, would hâve a very injuri- 
ons eiïect upon the value of thô property of those telegraph 
eompanies; and it was to protect those eompanies, and to 
prevent the injury which would follow from the construction 
of another line between the same points, over an uninhabited 
région of country, that congress provided that, by an arrange- 
ment with the railroad company, if those eompanies should 
remove their wires along the line of that road so tbey could 
be used both for railroad purposes and the use of the gênerai 
-public, then the obligation of the railroad company under the 
act of congress to build another line should no longer exist. 
The act of 1864, which we hâve just referred to, concerning 
the United States Telegraph Company, was clearly designed 
to give it a similar privilège, and if the arrangement was 
made, and that company should build or transfer its line to the 
line of the railroad company, the railroad company, in like 
manner, was released from the obligation to construct and 
build another line. I hold it, therefore, to be very clear that if 
the présent telegraph line, as it is now operated and run by 
the Western Union Telegraph Company, can be traced to the 
authority of that adt of 1864, and the Western Unioh Tele- 
graph Company, in making that contract, exercised rightfully 
• the powers conferred upon the United States Telegraph Com- 
pany, that the contract is valid, although it forbids the rail- 
road company to convey commercial messages over the single 
wire which it has the right to control for its own business. 
It is said that the proof offered by complainants fails to 
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show ihat it is the proper succesBor or in any manner enti- 
tled to the right which congress conferred upon the United 
States Telegraph Company. The fir^t item of évidence pro- 
duced by complainants upon that subject is a certified copy 
of the organization of a telegraph company, under the laws ol 
the State of New York, styling itself "The United States 
Telegraph Company." The articles of association of that 
company, signed by three associâtes who had taken stock iu 
it, acknowledged before the proper officer, were duly filed iu 
the office of the clerk of the proper county; but it does not 
appear, from anything before us, that the paper itself or any 
copy of it was ever filed in the office of the secretary of the 
state of New York ; and it is urged that this objection is fatal 
to the existence of such a corporation and of its right to 
make any contract, or transfer any privilèges, or rights to any 
other company. 

The question hère presented is one in regard to which 
there exists some conflict of authority in the décisions of the 
higher courts of other states which hâve adopted laws similar 
to that in New York. The state of Illinois, under a statuts 
very similar, bas decided that the failure to record a copy of 
the instrument, or deposit a copy of the instrument, in the 
office of the secretary of state, is not fatal to the validity of the 
organization. The state court of Indiana seem to hâve de- 
cided, in a case very nearly similar, that it is. However 
this may be, it seems to me that the congress of the United 
States could adopt this imperfect or inchoate organization, 
needing nothing but the filing of a copy of its articles of asso- 
ciation in the office of the secretary of state, and could, if it 
was the purpose of congress to do so, confer upon it ail the 
rights and powers which it bas conferred upon the United 
States Telegraph Company ; and the only question lef t, there- 
fore, for considération, is whether this company, of which the 
articles of association were presented by complainants, was 
the United States Telegraph Company, to which the act of 
congress refers. That company, very shortly after thèse pro- 
ceedings, took steps to consolidate itself with three other tel- 
egraph companies, also organized, or preparing to be organ 



730 FEDEEAL REPORTER. 

ized, under thé authority of the laws of New York, and steps 
■were taken, the proceedings of which are presented to us, 
which were manifestly designed in effect to amalgamate, and 
consolidate, and bring together in oue organization, the 
rights and franchises, grants and powers of each of them. 
This Consolidated company adopted the name of the United 
States Telegraph Company, and it is recited in ita articles of 
association that one of its éléments is the United States 
Company, which existed prior to the act of congress of 1864. 

We see hère a conscious effort, although there may be some 
imperfection in carrying that into effect, to unité the powers 
of this United States Telegraph Company, organized in 1862, 
prier to the act of congress, with the powers of other com- 
panies, and to keep up its name and authority by the use of 
the same name in the Consolidated company. This last United 
States Telegraph Company finally became Consolidated with 
the Western Union Telegraph Company, or their fortunes 
became united and amalgamated in some shape not very 
clearly made out, and this is the action under which the West- 
ern Union Telegraph Company claims the right to make the 
contract which is the subject of considération, 

I am not prepared to say, with any degree of assurance, 
that if this case oomes to a final hearing, and no more com- 
plète évidence is then given of the corporate existence of the 
first United States Telegraph Company of New York, and of 
the transfer of the powers granted to it by the act of congress 
of 1864 to the Western Union Telegraph Company than bas 
been presented on this hearing, that that contract can be 
sustained under the act of 1864, But I am prepared to hold 
that there is no such clear case made against the right of the 
Western Union Telegraph Company to ail the franchises and 
privilèges of the original United States Telegraph Company, 
as to justify me in totally dissolving the présent injunction, 
in view of the conséquences which would foUow such action, 
which will be hereafter considered. . There is enough testi- 
mony to show that there was a purpose and design, through 
a séries of transactions, to vest in the Western Union Tele- 
graj)h Company the rights which the act of July 2, 1864, con- 
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ferred upon the United States Telegraph Company, whatever 
Company that might bé. The existence of this United States 
Telegraph Company, and the assertion of the rights of the 
Western Union Telegraph Company under it, and the effort 
to show that the contraot now in question was made under 
the act of 1864, with the successor of that company, is for 
the first time presented to the court at this hearing, and 
much that might make it plaiu either that there vf&a such a 
right or that there was not such a right, may possibly exist 
and be brought to light hereafter, when the case can be heard 
at a final hearing on the issues made by the pleadings. And 
this branch of the subject will therefore be postponed for the 
présent. 

We must further hold that for the purposes of this motion 
to dissolve an injunction which has been four times before 
the considération of the proper courts already, and which 
hâve thus far failed to dissolve it, there is sufficient évidence 
of the authority to make that contract under the act of 1864. 
It is said that the Kansas branch of the Pacifie Eailroad 
Company was the successor of a corporation organized under 
the laws of Kansas, and not by the act of congress, and the 
acts of congress of 1862 and 1864, called "The Pacific Eail- 
road Acts," conferring upon that company the right to build a 
railroad and telegraph; and that because the Kansas branclj 
of the Pacific Eailroad Company does not owe its existence as 
a corporation to the United States, nor to any law of the 
United States, that, therefore, it is not bound by the pro- 
visions which would forbid it from making a contract such as 
that made with the Western Union Telegraph Company. But 
this proposition cannot be maintained. The corporation 
which accepted the grant of the United States of millions of 
monéy by way of subsidy, and millions of acres of land, and 
many other advantages, must be held to hâve accepted the 
entire act of congress with ail the conditions which it imposed. 
This was held in the suprême court of the United States in 
the récent Sinking Fund Cases, (99 U. S. Sup. Ct. Eep. 700,) 
in which the validity of the Thurman act, requiring ail those 
railroads to provide a sinking fund for the payment of their 
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debt, was resîsted by tlie Central Pacific Eailroad Company, 
organized under the laws of Californda, on the ground that 
congress could impose no such obligation upon tliat road. 
This proposition, though urged upon the court very forcibly, 
and much relied upon in Judge Pield's dissenting opinion, 
■was overruled by the court; and it ia lield that, in accepting 
grants made by congress to those roads, it bound itself by ail 
the provisions of the act of congress for the governmeut of the 
companies. 

Another ground of objection to the contract between the 
Western Union Telegraph Company and the railroad Com- 
pany under which this telegraph line -was built, which ob- 
jection goes to the validity of the whole contract, relates to a 
clause in it by which the telegraph company bound itself to 
carry over its line private and family messages of its execu- 
tive officers without charge to them. The principle ou which 
this objection re»3t3 is that this clause, securing a private 
advantage to certain ofScers of the railroad comxjauy, was in 
effect a bribe to secure from them the contract to the advantage 
of the telegraph company and tlie disadvantage of the railroad 
company. In one of the opinions delivered by -Judge Mc- 
Crary, on the motions before him to dissolve or modiîy this 
injunction, he expressed the opinion that the clause in the 
contract, as it stood on its face, without any explanation of 
it, was fatal to the validity of the entire contract. I am not 
prepared now to either affirm or deny the soundness of that 
proposition. 

The language of the contract on that subject is as follows : 
"Fourth. The business of said railway, includingits construc- 
tion, lands, and ail business of the company, and the family, 
private, and the social messages of the executive officers, 
shall be transmitted without charge between ail telegraph 
stations on the line pf said railway, and also between ail such 
stations and the city of St. Louis, Missouri, and over ail other 
lines in Missouri, Kansas, Colorado, and New Mexico, now 
owned or controlled, or that may hereafter be owned or con- 
troUed, by the Western Union Telegraph Company : provided, 
as far as said lines in Colorado and New Mexico are con- 
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cemed, the said road or roads of fee Union Pacifie Eailway 
Company,. Eastern Division, shall at the time be in process 
of construction towards Santa Fe, or Denver, or both; and 
ail such business shall be transmitted f ree of charge over ail 
other lines owned or controUed, or that may hereafter be owned 
or controlled, by the said talegraph company within the United 
States, to an amount not exceeding the rate of $4,000 per 
anuum ; and for any excess above such rate the telegraph 
company will deduct and rebate one-half the regular tariff 
charges; settlements and payments for such excess to be made 
yearly." 

There arises on the face of this clause of the contract an 
ambiguity as to the précise meaning of the worda "execu- 
tive officers." It is claiuied by complainants that "execu- 
tive officera" hère referred to were not the directors, but were 
the président, superintendent, gênerai manager, and other 
officers of that class. It must be confessed that there ia 
nothing in the context, and nothing in the définition of the 
word "executive," untiï application is made to the facts which 
conoeru the nature and functions of the varions officers of 
the company, to détermine whether the directors other than 
the président were included under the phrase "executive offi- 
cers." If there has been a praetical construction of that 
agreement by the acts of the parties during the 12 yeara 
that the contract has been in existence, further proof may 
show what that construction has been, and give light to tha 
court in deciding the question. While I am strongly in f avor 
of the assertion of the gênerai proposition that where onj9 
of a body of individuals jointly interested in- a matter 
consents to take a spécial advantage to himself, and reçoives 
a valuable considération for using his efforts to procure an 
agreement of the whole for the benefit of a third party, if 
such receipt of spécial advantages, whether of money or of 
property, be kept secret from his copartners or joint stock- 
holders, or those interested with him in the same matter, and 
they act upon the belief that he is governed by no other inter- 
est than that which ia common to them ail, the contract so 
obtained on the part of the third person ia flagitioua, and 
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flhould be held to be void. There are circumstances in con- 
nection with this contract which may or may not be held to 
take it ont of this principle. The first one of thèse circum- 
stances which strikes one impressively is that there was no 
attempt to conceal from the stookholders of the railroad Com- 
pany, nor from anybody interested in its affaira, this clause 
of the contract by which the executive officers were to hâve 
this spécial privilège in the use of the telegraph wires. 
There was, therefore, absent the indication which seereey in 
such case givea of a corrupt and improper motive. It is 
also to be observed that the benefits secured did not flow to 
the individual, but to the office, and that as soon as any one 
ceased to be a member of the executive office he ceased to 
hâve the privilège conferred by this contract ; and there is 
no évidence before the court that this privilège was enjoyed 
for any length of time by any one individual, or that it 
amounted in point of fact to a pecuniary sum whose influence 
would be at ail appréciable. 

Thèse propositions, and the facts which may be proved on 
the final hearing in regard to the terms under which thèse 
privilèges were to be used, and the reasons why they were, as 
suggested by plaintiff's counsel, designed to relieve the rail- 
road Company itself of a burden which it would hâve borne if 
the telegraph company had not made thèse grants of privi- 
lèges, ail lead me to doubt very much whether the contract 
will be finally held invalid on account of that clause in its 
original conception. For the same reason, then, that I bave 
already stated in regard to the other allégation of invalidity 
of the contract that the objection may be removed on the 
final hearing ; that it is not at ail clear to me that the objec- 
tion is a valid one, as the matter stands ; and on account of 
the great and important conséquences which would flow from 
a dissolution of the injunction, — I do not think that, on this 
motion, the objection should be held to be fatal to the con- 
tract. 

I wish again to recall the fact that four or five motionfî to 
dissolve this injunction hâve been made, and overruled as 
many times by as many as three or four différent and very 
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bompetent judgés. It îs also proper to look to the consé- 
quences which would flow from a dissolution of the injunc- 
tion. It is made perfectly plain, both by the answer of tha 
défendants, and by what they hâve done and what they pro- 
pose to do, that if this injunction ia dissolved, and anothet 
injunction which eovers the telegraph alpng the Une of the 
Union Pacific Eailroad from Omaha to Ogden, that the West- 
ern Union Telegraph Compaûy,— which now and for 12 or 15 
years past has been working a continuons line, and the only 
line, between the Atlantic coast and the Pacific coast, and- 
especially between the Missouri river and San Francisco,— 
will be ât once deprived of the power to work any such line 
at ail until it shallbe enabled to construct a new line at least 
600 miles in length. 

This corporation has corne to be one whose property is of 
immense value — a value almost unknown to any one. The 
shares of its stock are scattered ail through the country, and 
now are, and long hâve been, the most profitable shares of 
any corporation now in existence. It has done the business; 
of almost the entire country for many years past west of the 
AUeghany mountains — aU the business west of the Missouri 
river. To suspend this business by the act of a single party, 
to permit the raUroad company, both at Omaha and Kansas 
City, to eut off the connections of thèse wires with the Union 
Pacific Eailroad Company east of those points, and to turn 
those wires into that of a rival company, is to produce an 
amouut of financial ruin hard to be appreoiated. Telegraph 
lines and telegraph business, like the good-will of a news- 
paper and hôtel, hâve a character so différent from ordinary 
Personal property, or ordinary real eatate, that when we corne 
to deal with injuries to it we must look at it in a différent 
light from what we do the injuries to those classes of prop- 
erty. 

The total suspension of its business for the period of time 
neoessary to construct a line from Omaha or Kansas City to 
Ogden would produce an irréparable injury, within the mean- 
ing of that term, as nsed in equity proceedings. It would be 
an iujury to that company by no means commensurate with 
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any gooà to resuit to tlie other company whîch is in contest 
with it. It is eminently fit, therefore, that before the judges 
at chambers should pronounce an order dissolving an injunc- 
tion which merely restrains the hands of the other side from 
this destructive proceeding, that they shall be satisfied that 
the rights of the party seeking this dissolution are clear, and 
that they are entitled to exercise the powers which will pro- 
duce such disastrous résulta. As we hâve already said, we 
are not by any means satisfied, at least I am not, that such 
a right exists in the plaintiflf; and I hâve a strong belief that 
it is the duty of the court to keep the hands of both of thèse 
parties so tied up, and so far at liberty only, as that the pub- 
lic shall not suffer, and each shall not destroy the other, until 
this litigation shall corne to a final close by a fuU hearing on 
the merits of the case. 

As I hâve, already said, the injunction stands now upon 
the order of the probate judge in Kansas, an order which 
merely allowed the injunction as prayed in the bill. There 
eeems to be a dispute between the counsel on either side as 
to the précise extent of the relief prayed in that bill, and 
therefore as to the extent and meaning of the injunction as 
it now stands. We are both of opinion that the railroad 
company has the right, as it has always had, to the exclusive 
use of the first wire on the telegraph pôles ; and we are of 
opinion that as the matter stands at this stage of the pro- 
ceeding, that company should hâve the right, pending the 
further litigation of the case, to use that wire, not only for 
the ordinary business of the road, but for the purpose of 
transmitting commercial and paid messages for the public in 
gênerai; that it has no right to interfère with the Western 
Union Telegraph Company in the use of the other two wires 
for the purpose of carrying ail messages of whatever class it 
may choose to carry over those wires; and that it is proper 
that an order should be made, instead of the order of the pro- 
bate court, which is ambiguous and indefinite, which shall 
stand to represent this principle, and as a substitute for that 
order. 

NoTB.— See anfe, 1; 417; 423. 
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MoBLBY and otliera ». Tha.ybb and others. 

(Ci/rcuit Court, D. Maamehusetti. Beptember 30, 1880.) 

1. Stockholdbrs— Ikdividual Liabilitt— Constitution op Kansas. 
Abt. 13, § 3. — Section 3, art, 13, ot the constitution oî the state 
of Kansas. provides tliat dues from corporations sball be secured 
by individual liability of the stockholders to an additional amount 
equal to the stoclc owned by each stockbolder, and sucb other means 
as shall be provided by law. 

Hdd, that suit could not be maintained by virtue of this constitu- 
tional provision, witbout référence to the statutes of the state passed 
in fulfllment of the constitutional mandate. 

8. Samb — Samb — Statdtçs of Kansas — Bankbuptoy — Dissolu- 
tion OP CoKPOKATiON. — A statute of the state of Kansas pro- 
vides that if a corporation be dissolved, leaving debts unpaid, suits 
may be brought against any person or persons who were stockholders 
at the tiiue of such dissolution, without joining the corporation in 
such suit ; and if exécution issue, and judgment be satisfled by the 
parties sued, then those parties may sue ail who were stockholders at 
the time of such dissolution for the recovery of the portion of such 
debt for which they were liable. It further provides that no stock- 
holder shall be liable to pay the debts of the corporation beyond th« 
amount due on his stock, and an additional amount eqijal to the stock 
owned by him. Héld, that a corporation is not dissolved, within ths 
meaning of such statute, by bankruptcy, and a failure to hold meet> 
ings, elect offlcers, or do business. 

I. Same— Samb — Common-Law Action. — HM, further, that the liability 
imposed by this statute must be euforced by action at law, and not t^j 
suit in equity. 

In Equity. 

J. E. McKeighan and J. D. McCleverty, for complainants, 

Sidney Bartlett and Russell d Putnam, for défendants. 

Clifford, g. j. Section 44 of the State Statutes provides 
that if a corporation be dissolved leaving debts unpaid, suita 
may be brought against any person or persons who were 
stockholders at the time of such dissolution, without joining 
the corporation in such suit; and if exécution issue, and 
judgment be satisfied by the parties sued, then those parties 
may sue ail who were stockholders at the time of such disso- 
lution for the recovery of the portion of such debt for which 
they were liable. Provision is also made by the forty-fifth sec- 
tion of the same article for the recovery of ail voluntary pay« 

v.3.no.l3— 47 
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ments of any debt of the corporation, made by any of îta 
stoekholders, to the amount due on his stock, and an addi- 
tional amount equal to the par value of his shareg. Corpo- 
rations under that statute may be dissolved — First, by the 
expiration of the time limited in its charter; second, by a 
judgment of dissolution rendered by a court of compétent 
jurisdiction; and the state statute makes no provision for such 
a dissolution in any other mode. 

Shares in the capital stock of the Fort Scott Coal & Min- 
ing Company, to the number alleged in the bill of complaint, 
are owned by the respective rçspondents ; and the complain- 
ants allège that the company was duly organized with a cap- 
ital of $200,000; that they carried on a very large and 
extensive business until the eleventh of April, 1874, when 
the Company, on the pétition of certain creditors, was ad- 
judged bankrupt, and that the persons named in the record 
were appointed assignées of the company's estate; that they 
accepted their appointment, and received the usual convey- 
ance of the property and effeots of every kind and description 
belonging to the bankrupt company. Due proceedings were 
Bubsequently taken by the creditors to establish their claims, 
and they proved the same to the amounts specified in the 
bill; and the allégation is that since that time the company 
has not had any office or place of business in the state. 
Wheref ore, the complainants allège and charge that the cor- 
poration has become and is whoUy dissolved, îind that the 
stoekholders hâve become and are liable, as well by the con- 
stitution as by the laws of the state, to pay the debts and lia- 
biljties of the company. Such is the substance of the ma- 
terial allégations of the bill, and the complainants pray 
that an account may be taken of the assets of the company, 
and the debts due to the complainants, and ail others who 
may become parties to the suit, and of the stock in fact held 
by the respondents, and of the amount which each should 
contribute towards the payment of such debts and liabilities. 
Service was made, and the respondents appeared and de- 
murred to the bill for the foUowing causes: First, that the 
complainants hâve not made such a case as entitles them to 
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the dîscovery or relief prayed,or to any relief toucWng any of 
ihe matters and things alleged; second, thatit appears by the 
bill that the assignées in bankruptcy and the corporation are 
neeessary parties, and that they are not joined. 

Dues from corporations shall be secured by individual 
liability of the stockholders to an additional amount equal to 
the stock owned by each stockholder, and such other means 
as shall be provided by law ; but such individual liability shall 
not apply to railroad corporations, nor corporations for 
religious or charitable purposes. State Const. art. 12, § 2. 
Appropriate allégations are contained in the bill that the 
property of the company is insufficient to pay their debts, 
and that an assessment for that purpose was made by the 
district court, — the debts ardounting to $100,000, while the 
assets do not exceed the sum of $12,000; that the payment 
of the assessment was successfully resisted by the respond- 
ents because not seasonably enforced, which litigation was 
the cause of the delay in filing the présent bill. Three prin- 
cipal propositions are submitted by the complainants, as fol- 
lows : First. That suit may be maintained by virtue of the 
provision of the constitution already referred to, without réf- 
érence to the statutes of the state providing spécifie modes of 
enforcing the liability of the stockholder under spécial cir- 
cumstances. Second. That the liability in question is an 
independent, absolute liability, co-existent with the corpora- 
tion; that it is in the nature of a contract, assumed by the 
stockholder when he became the owner of any portion of the 
capital stock of the company. Third. That the statutes of 
the state make provision for enforcing the constitutional lia- 
bility of the stockholder, which is applicable in cases where 
the corporation is dissolved ; that such statutes do not create 
a ne^ or différent liability from that established by the con- 
stitution, but are passed in aid of that provision, to remove 
any doubt which might arise as to the enforcement of the 
same after the corporation is dissolved. 

Enough appears in the constitutional provision itself to 
show that the view of the complainants, that the article is self- 
enforcing, cannot be sustained. It ordains that "dues from 
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corporations shall be secured by individual liability of the 
stockholders to an additional amount equal to the stock owned 
by each stockholder, and by such other means as shall be pro- 
vided by law." Cases undoubtedly arise where the provision 
of a constitution opérâtes immediately, as -when the object is 
to Buppress an existing evil; but when the provision pointa 
to something more to be done, and looks to some future time 
for the accomplishment of what is required, the gênerai rule 
is that it contemplâtes législation to carryit into effect. Power 
is plainly given to the législature in this case to pass laws to 
render stockholders individually liable for the debts of the 
corporation, and it doubtless makes it their duty to do so ; but 
it by no means foUows that the stockholder is made liable 
where there is no statute creating such liability, or prescrib- 
ing the means or mode of its enforcement. Beyond doubt it 
looks to législation, nor does it contain a word to justify the 
conclusion that the framers of the provision supposed that they 
were completing the end in view, as no attempt is made to 
provide any other means for its accomplishment thau législa- 
tion. Graves v. Slaughter, 15 Pet. 449, 500. Even if the 
rule would be otherwise, in case the législature had failed to 
comply with the constitutional mandate, still it is clear that 
the statutes passed in fulfilment of that requirement consti- 
tute the unmistakable rule of décision, and furnish the only 
basis of Judicial action. Fusz v. Spaunhorst, 67 Missouri, 
256, 269; Railroad v. Buchanan, 39 Missouri, 485, 489; 
French v. Teschemaker, 24 Cal. 618, 539. 

Stockholders are not in gênerai liable at common law for 
the debts of the corporation ; nor are they in any case, unless 
where there has been a fraudulent conveyance of trust prop- 
erty, or where they are indebted to the corporation on account 
of stock subscribed which remains unpaid, or where there haa 
been a dividend in liquidation or other distribution of the cap- 
ital stock among the members, leaving the ereditor unpaid, or 
where the stockholders are made liable by some explicit act 
of the législature. Oray v. Cojin, 9 Cush. 192, 199 ; Thompson 
on Liability of Corporations, § 14. Statutes providing such 
a liability create a new right and impose a new obligation ; 
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and ît îs a familiar doctrine that the remedy prescribed in 
sueh a case is exclusive — that it must be strictly followed. 
Erickson v. Nesmith, 15 Gray, 221; Windham Prov. Inst. v. 
Sprague, 43 Vt. 502, 510 ; Priest v. Manufg Co. 115 Mass. 
380, 382; Shaft Co. v. Evans, 72 Pa. St. 331-4. Owners of 
shares in a corporation may be made liable for the debts of 
the corporation to the extent of their stock, as prescribed by 
the charter of the company, or by some subséquent valid lég- 
islative act. By the act of becoming stocliholders they assent 
to the terms and assume the liabilities imposed by the act 
creating the corporation. Obligations thus assumed are lim- 
ited by the charter, and cannot be extended by implication 
beyond the terms of that instrument as reasonably iiïterpreted, 
Where the individual liability of the stockholder is created by 
statute, the remedy of the creditor is confined to the cause of 
action prescribed by the statutory régulation. Lowry v. Imnan, 
46 N. Y. 119, 120, 127. Whether the obligation is imposed 
and the remedy given solely by the statute, or rests upon the 
assent of the stockholders to the terms and conditions of the 
act, the resuit is the same ; the obligation or liability and the 
remedy are inséparable, and the party interested is confined 
to the remedy prescribed by the act and assented to by the 
stockholder. If the liability rested solely upon the contract, 
and the contract provided an adéquate remedy, the parties 
■would be restricted to that remedy, and every other would be 
excluded by necessary implication. Statutes of the kind create 
a new remedy, and the statute prescribes the mode of pro- 
ceeding to enforce it; the rule being that the statute remedy 
must be exclusively followed, Dauchy v, Brown, 24 Vt. 197, 
203; Thompson on Liability of Stockholders, § 56; Kmivlton 
V. Ashley, 8 Cush. 93 ; Cambridge Water-works v. Dyeing à 
Bleaching Co. 4 Allen, 239. When no remedy is provided by 
statute, the courts of Massachusetts restrict the remedy to a 
suit in equity, and refuse to sustain an action at law. Actions 
at law, or suits in equity, are sometimes maintained iù the 
courts of New York ; but the courts of both thèse states agrée 
that where the remedy is a new one, and is given by statute, 
the creditor is limited to the mode of proceeding prescribed 
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by the statute. Br'iggs v. Penniman, 1 Hopkîns, 300, 301; S. 
C. 8 Cow. 367; Slee v. Bloom, 19 John. 456; Poughkeepsie 
V. Ihhotson, 24 Wend. 473, 

Shareholders in a corporation are not individually liable at 
common law for tlie debts of the corporation, and, if liable at 
ail, it must be by some statute which not only créâtes the Ha- 
bility, but also prescribes the manner of its enforcement. 
Where the liability is gênerai by statute, without specifying 
any remedy, it may be enforced by an appropriate common- 
law action ; but where the provision for the liability is coupled 
with a spécial remedy, that remedy, says Chief Justice Waite, 
and that alone, must be employed. Bollard v. Bailey, 20 Wall. 
520, 527; Grmd v. Tucker, 5 Kan. 70, 77. 

Argument to show that section 32, of article 4, does not 
furnish any ground to support the présent suit is quite unnec- 
essary, as it merely purports to give a remedy to the creditor 
in a case where he has recovered judgment against the cor- 
poration, and there cannot be found any property whereon to 
levy the exécution; in which event the remedy is given only in 
the court where the judgment was rendered. State St. 188, 
art. 4, § 32. Incorporated companies may be dissolved in two 
modes, as provided by section 40 of the State Statutes ; and the 
next section provides to the effect that a corporation which 
does not commence active opérations within five years after 
filing its charter with the secretary of state shall become and 
be dissolved. State St. 200. Thèse sections define what 
is meant by dissolution in the statute, which plainly gives the 
définition to explain the meaning of the subséquent sections 
of the same statute. Individual liability of the stockholdera 
in this statute is first provided for in section 32, which pre- 
scribes the extent of the liability and the mode of enforcing 
it, as before explained. 

Like most of the statutes in other states imposing such lia- 
bilities, the said section provides that the creditor, before pro- 
ceeding against the stockholder, shall obtain judgment against 
the corporation; the rule being that the corporation is the 
principal debtor, and that the liability of the stockholder being 
only of a secondary charaeter, it is reasonable that the cred- 
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itor shall first establish Lis claim against the party originally 
liable before proceeding against the stockholder. Prior judg- 
ment against the corporation is a condition précèdent under 
section 32 ; but, inasmuch as cases might arise in which judg- 
ment against the corporation could not be obtained, the légis- 
lature provided that where the corporation is dissolved in the 
modes set forth in the subséquent section, the creditor may 
bring a suit against any person, or persons, who were stock- 
bolders at the time of such dissolution, without joining the 
corporation in such suit; the provision being that no stock- 
holder shall be liable to pay the debts of the corporation 
beyond the amount due on his stock, and an additional amount 
equal to the stock which he owns. State St. 201. Taken 
together, the two sections, when properly construed, provide, 
in effect, that so long as the corporation exists, the stock- 
holders shall only be charged in a Judgment against the cor- 
poration to the extent of his liability for its debts ; that when 
the corporation has ceased to exist, so that such a judgment 
cannot be obtained, the suit may be brought directly against 
the stockholder to recover the amount for which he is therein 
made liable. Judgment must first be obtained against the 
corporation, unless it has been dissolved -within the meaning 
of the state statute, whose language seems to be plain and 
unambiguous. Neither non-use of the franchise, nor failure 
to hold meetings, nor to elect officers, nor the pendency of 
bankruptcy proceedings, will bave the effect to dissolve a cor- 
poration, or to take away or suspend the right to sue and 
obtain judgment. Kev. St. § 5122. Express provision is 
made in the bankrupt act that no allowance or discharge of a 
corporation shall be granted to any corporation, or joint stock 
Company, or to any officer or member thereof. Chimney Go. 
V. Brass or Gopper Co. 91 U. S. 656, 665 ; Révère -V.Boston Cop- 
ier Go. 15 Pick. 351, 369 ; Goburn v. Paper Co. 10 Gray, 243; 
Chamherlain v. Manufg Co. 118 Mass. 532, 536; Bradt v. Ben- 
edict, 17 N. Y. 93. It does not foUow that a corporation is dis- 
solved by the sale of its visible and tangible property for the 
payment of debts, or by the temporary suspension of its busi- 
ness, so long as it has the moral and légal capacity to increase 
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its subscrîptions, call in more capital, and résume its business, 
which is emphatically the condition of corporations during the 
opération of the bankrupt act. Brbickerkoff v. Brown, 7 John. 
Ch. 216, 217, 226. 

Courts hâve often held that a corporation may be dissolvcd 
by an unoonditional repeal or surrender of its charter, in a 
manner authorized by law, and the court of errors of New 
York once held that if a corporation suffers acts to be done 
which destroy the end and object for which it was created 
and organized, that such acts are équivalent to a surrender 
of its chartered rights; nor is it necessary in this case to 
contravert that proposition, as it is clear that such a corpo- 
ration, under a proceeding in bankruptey, oannot be dis- 
charged of its debts, nor will such a proceeding hâve any tend- 
ency to deprive the corporation of the power to continue or 
to résume its business. Slee v. Bloom, 19 John. 456, 474. 
In coming to tho conclusion, said Spencer, C. J., that the cor- 
poration in this case is dissolved, I lay out of the case every- 
thing of misuser or nonuser, excepting the influence which 
the fact of nonuser may hâve as évidence, Connecting with 
other facts, to show thje renunciation of corporate rights. 
Upon thèse authorities, and for the reasons given by the chan- 
cellor, the chief justice admitted that neither misuser nor 
nonuser could be regarded as a substantial and spécifie 
ground of dissolution. Since that time the court of appeals 
has decided that, in order to infer a surrender of corpo- 
rate franchise, the cireumstances must be such that the cor- 
poration has lost ail power to continue or résume its busi- 
ness; which is not true of the corporation in this case, and 
never can be by the opération of the bankrupt proceedings, 
not even when such proceedings are foUowed by misuser 
or nonuser. Bradt v. Benedict, 17 N. Y. 93, 99. When 
the cases are carefully considered, it is clear that the exact 
rule to be applied in such a case, in Massachusetts and 
New York, is not substantially différent. Controversy upon 
that subject can liardly exist; but the complainants contend 
that a corporation within the meaning of the state statute is 
dissolved when it has gone into bankruptey, and has ceased 
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to hold meetings, elect officers, or do business, forwhich they 
refer to the décisions of the suprême court of Missouri, and 
insist that they are analogous, and that they should furnish 
the rule of décision. Moore v. Whitcomb, 48 Mo. 543, 547; 
State Savings Inst. v. Kellogg, 52 Mo. 583, Much discussion 
of tlie first case may well be omitted, as the bill averred that 
the charter was repealed and the corporation dissolved, 
which does not seem to hâve been controverted by the défend- 
ant. Where a charter is legally repealed it is safe to con- 
clude that the charter rights cease to exist. Crease v. Bah- 
cock, 23 Pick. 334, 346. Both of the Missouri cases adopt 
the ru j announced in the original New York case, that a 
corporation may be dissolved by a suriender of its franchises, 
and that if it suffer acts to be done which hâve the effect of 
destroying the end or object for which it was created, it is 
équivalent to a surrender of its rights, and is, in efïect, a dis- 
solution of the charter; but they both overlook the fact that 
the doctrine of the original case is materially qualified by a 
later case, and that the doctrine, if not qualified, is utterly 
inconsistent with the bankrupt act, unless it be admitted that 
every corporation which is adjudged bankrupt is dissolved. 
Thousands of corporations, after going through bankruptcy, 
hâve proceeded in business and become prospérons, and no 
one ever heard that they were dissolved, or that credit- 
ors could not bring a suit against such corporation and pro- 
ceed to judgment. Nor is there anything in the latér case 
from that state which adds any greater strength to the con- 
clusion than is found in the two earlier cases. Perry v. Turner, 
55 Mo. 418, 422. Ail of thèse cases, including the original 
case from New York, are put upon the ground that the cred- 
itor, under the particular provision, is without remedy until 
the corporation is dissolved; and that, inasmuch as he can- 
not effect a technical dissolution, he ought, as a matter of 
expediency, to be allowed to prove a practical or substantial 
termination of the corporate existence of the principal debtor. 
When a gênerai liability is created by statute without a 
remedy being given, the right may be enforced by an appro- 
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priate action at law ; but when the provision creating the lia- 
bility is coupled with one for a spécial remedy, that remedy, 
says Chief Justice Waite, and that alone, must be pursued. 
Stockholders are declared individually liable in certain cases, 
to a certain amount, by the Missouri statute, but the creditor 
is not left to sélect his remedy, as that is specifically pointed 
eut by the statute. Spécifie remedy is given, but the légis- 
lative act gives no définition whatever of dissolution, or of 
what is meant when it is said that a corporation has sur- 
rendered its franchises. No mode of enforcing such a lia- 
bility was provided in the New York statute, which left it to 
the court to provide a remedy, under which the courts hâve 
held that the creditor may elect to proceed in equity, or to 
bring an action at law ; but a précise method for the purpose 
is provided by the Missouri statute, without giving any défini- 
tion whatever of what is meant by the dissolution of the 
charter of an incorporated company. Massachusetts limits 
a resort to equity, when no remedy is prescribed, but enforces 
the rule that the remedy must be followed whenever it is pre- 
scribed, and dénies ail other. Cambridge Water-works v. 
Dyeing de Bleaching Co. 4 Allen, 239. Statutory régulations 
upon the subject hâve been enacted by the législature of 
Maryland, which is silent as to the remedy, and the court of 
appeals of that state hold that the liability may be enforced 
in an action of law by one creditor against a single stock- 
holder, even though it appear that there are other creditors. 
Norris v. Johnson, 34 Md. 485, 490. Statutory enactments 
exist in certain states which déclare the unqualified liability 
of stockholders ; and where that is so, and no mode of pro- 
cédure for enforcing it is provided, it is conceded that cred- 
itors may resort to equity, as in a creditor's bill, to compel 
the stockholders to pay their respective claims. Such a case 
arose in Marjdand, under a statute of that state, and the 
court of appeals remarked that the statute under the laws in 
some other states was silent as to the remedy, providing no 
form, and designating no tribunal where satisfaction may be 
iad. In such cases, say the court, it is universally conceded 
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that the creditors may bave relief în equîty; and they refer 
to the reported cases in New York to support the proposition. 
Noriis V. Johnson, uhi supra, When no remedy to enforce 
such a liability is provided in Massachusetts, they restrict it 
to equity; whereas, in New York, the better opinion is that 
the courts allow the créditer to sélect bis remedy, either law 
or equity, unless the remedy is prescribed by statute ; and the 
statute of Missouri gives a remedy against the stockholder, as 
well before as after dissolution. Dissolution must précède the 
remedy in New York, but in Missouri the créditer may bave 
bis remedy either before or after dissolution, if the other 
needful circumstances concur. Except when the corporation 
is dissolved, the liability of the stockholder under the consti- 
tution and statute of the state is secondary, and can only be 
enforced after judgmenfr against the party presumably liable, 
and retum of exécution that there cannot be found any prop- 
erty whereon to levy the exécution. State St. 56j 198. 
Clearly, the remedy in such a case must be by action at law, 
in accordance with the practice in ail or most of the states 
where similar statutes hâve been passed. Grund v. Tucker, 
5 Kan. 70, 77. Whatever right the créditer had under thè 
other sections dees not arise out of contract, but is given by 
statute, and dépends entirely upon its preper construction. 
Kritzer-v. Woodson, 19 Mo. 327; Ochiltree v. Contracting Go. 
54 Mo. 113, 117; Dauchy v. Brown, supra ; Erickson v. Nés- 
mîth, 4 Allen, 233; Halsey v. McLean, 12 Allen, 438. 

Sufficient has already been remarked to show that when a 
statute confers a right and imposes a liability, without pro- 
viding a distinct remedy for its enforcement, the common 
law will supply the omission by giving to a party an appro- 
priate action by which his right may be enforced ; but it is 
equally well settled in principle, and by ail the authorities, 
that when a statute confers a right and provides a remedy, 
that remedy, and that only, must be pursued. Knowlton v. 
Ackley, 8 Cush. 93, 97; Kelton v. Phillips, 3 Met. 61; Dauchy 
V. Brown, 24 Vt. 197-203. Apply that principle in the case 
before the court, and it is plain that the bill in this case can- 
not be maintained, as the statute plainly indicates an action 
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at law as the remedy of the ereditor against the stockholcler, 
even when it appears that the corporation is dissolved. Prior 
to dissolution, it is as clear as anything can be, that the action 
at law is the only remedy provided by the statute to enforce 
siich a right, and it is equally clear that no other remedy is 
in terms given to the ereditor, even where it is shown that 
the corporation is dissolved in one of the two modes pointed 
out in the state statute. Mère non-user of its franchises is 
not a surrender, nor are courts warranted in enforcing a sur- 
render from an abandonment of its franchises, unless there 
is something in the act of incorporation to justify it. The 
Régents v. Williams, 9 Gill & John. 365, 420. Standard 
authorities show that a corporation will not be dissolved by 
a sale of the franchise, or of ail the corporate property; nor 
by a settlement of ail its concerns, and a division of the sur- 
plus; nor by a cessation of ail corporate acts; nor by any 
abuse . of corporate powers ; nor by the doing of acts which 
constitute a forfeiture of the charter, — without a judgment 
to that effect by a compétent court. Such dissolution, it is 
sajd, can only take place in the foUowing ways: First, by 
an ; act of the législature, in cases where power is reserved 
for that purpose ; second, by a surrender of the charter, and a 
valid acceptance of the same by the proper authority ; third, 
by a loss of ail its members, or of ail the members of an in- 
tégral part, so that the exercise of corporate functions cannot 
be reatored; fourth, by forfeiture, which must be declared by 
the judgment of a compétent court. Angel & Ames on Corp. 
(4th Ed.) § 773 ; Abbott Dig. Corp. 291 ; Boston Glass Manuf. 
v. Langdon, 24 Pick. 49, 52; Slee v. Bloom, 5 John. Ch. 366, 
379 ; Canal Co. v. Railroad Co. 4 Gill & John. 1, 121 ; Wilde 
V. Jenkins, 4 Paige Ch. E. 481, 488 ; Niagara Bank v. Johnson, 
8 Wend. 645, 652. 

Equity, in the form of a creditors' bill, is the remedy 
chosen by the complainants, to which the respondents hâve 
demurred for the want of équitable support, or of authority 
Tiûder the state statute. Among other things, the statute 
provides that when such a corporation is dissolved, leaving 
debts unpaid, suits may bo brought against any person ox 
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persons who were stockholders at thé tîme of sucli dissolu- 
tion, without joining the corporation in such suits. Nothing 
is found in that language to justify an inference that the 
législature intended to give the creditors a creditors' bill as a 
remedy, but the whole scope of the sentence points to an 
action at law. Confirmation of that flows from what foUows, 
as the parties, if they pay more than their proportion, are 
plainly given an action for contribution, after the creditor or 
creditors, as the case may be, hâve had judgment and exécu- 
tion in their favor, and hâve collected the amount. Support 
to that view is also derived from the fact that the bill shows 
no equity. Both parties agrée that the statute does not 
charge the stockholders generally for the debts of the corpo- 
ration. Nothing of the kind is alleged or pretended in argu- 
ment ; and, if it were, it could not be supported for a moment, 
as the statute provides that no stockholder shall be liable to 
pay the debts of the corporation beyond the amount due on 
his stock, and an additional amount equal to the stock owned 
by him, which brings the case within the admitted définition 
'Of a Btatutory liability, from which it follows that, if the 
statute provides the mode of enforcement, that mode is exclu- 
sive of ail others, and must be foUowed. 

Eesort to equity is whoUy unnecessary in this case, the facjts 
showing that the complainants, if they hâve any claim, may 
enf orce it in a suit at law ; nor bas the court any discrétion 
upon the subject, as it is reasonably plain that an action at 
law is the remedy contemplated by the législature; or, if not, 
then it is plainly a case where a liability is imposed by stat- 
ute, without providing the means for its enforcement, in which 
the gênerai rule is that it must be enforced by an appropriate 
common law action. Bollard v. Baïley, 20 Wàll. 520, 527 ; 
Knowlton v. Ashley, 8 Cush. 93-97. For thèse reasons I am 
of the opinion that there is no equity in the bill, and that the 
demurrer must be sustained. 

Decree for the respondents, dismissing the bill of complaint. 
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Chad-wiok and others v. The TJnitbd States. 

(Circuit Court, D. Masaachuietts. September 30, 1880.) 

1. CoLLECTOB's Bond — Copt — Acthkntication. — The copy of a collecta 

or's bond is sufflciently authenticated by the certiflcate of the secretary 
of the treasury, in a suit upon the bond, where the original was in tha 
custody of that department, and was wholly disconnected from the 
tranâoript certifled by the register of the treasury. 

2. Samk— Condition not Specipied in Act of Congrbss.— The addition 

of a condition, not speciflcally named in the act of Congress, that the 
obligors shall not be liable if each and every deputy appolnted by the 
collector shall truly and f aithfully exécute and discharge ail the dutiea 
of such deputy collector accordlng to law, does not relieve the sureties 
from llability. 

8. Same— Transckipt of Account— Evidence.— A certifled transcript of 
the account of the collector is admissible in évidence in a separate 
action against the sureties. 

4. Bamb — SuEETiES — Subséquent Législation. — Sureties upon a collect- 

or's bond are liable for charges for unaccounted stamps, although the 
collector was not liable to account for such stamps at the date of the 
bond. 

5. SAMB — QUABTBBI.T RETUBN — AUTHENTICATION —ASSISTANT SeOKB- 

TAKT OF THE Tkbasubt.— An assistant secretary of the treasury is 
duly authorized to authenticate one of the quarterly returns of a col- 
lector of internai revenue. 

6. Bame— Evidence. — Evidence is admissible, in a suit upon the bond, to 

show that the collector received money to await the resuit of an at- 
tempt to compromise, and that the same was retained by him. 

7. Same — Same — Pkintbd Kegutlations. — In such suit the printed régu- 

lations of the treasury, in the form of a circular, were admissible in 
évidence, when it was shown that a duplicata copy of the same was 
found in a book kept by the collector, in which a large number of 
treasury circulars from the commissioner were pasted. 

8. Same — Same — Fcbuc Monet. — The sutBciency of évidence, to establish 

the fact that money received by the collector had become public money, 
must be determined by the jury and not by the court. 

9. Bamb — Same — Additional Bond. — The question whetheranadditional 

bond, executed by the collector at the request of the commissioner, 
is a substitute or strengthening bond, should properly be left to the 
jury. 

10. Same— Same — Lbttbb to Commissioner. — The contents of a letter 
from the collector to th« commissioner can only be proved by a copy 
of the same, duly certifled from the treasury departmeut. 
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11. Samb — Same — XoTiCB TO PiîODUCB Lettbr. — When a letter is in 
court, and in the possession of the opposite party, the notice to pro- 
duce may be given at tlie trial, and, if ao given, is in season to allow 
paroi évidence of its contents. 

A. B. Wentworth, for plaintiffs in error. 

George P. Sanger, for défendants in error. 

CuFFOED, C. J. CoUectors of internai revenue, before they 
enter upon the duties of their offices, are required to exécute 
a bond in such an amount as the commissioner shall pre- 
scribe, with not less than five sureties, to be approved by the 
solicitor of the treasury, conditioned that the coUeetor shall 
faithfuUy perf orm the duties of his office according to law, and 
shall justly and faithfully account for and pay over to the 
United States, * * ail public moneys which may corne 
into hia hands or possession. Provision is also made that 
such bond shall be filed in the office of the first comptroUer 
of the treasury, and the requirement is that the coUector shall, 
from time to time, renew, strengthen, and increase his officiai 
bond, as the secretary of the treasury may direct, with such 
further conditions as the commissioner shall prescribe. 13 
St. at Large, 225; Eev. St. § 3143. Authority is given to 
such collector to appoint as many deputies as he may think 
proper, to be by him compensated for their services ; and he 
may require such an appointée to give bond, and may revoke 
the appointment whenever he pleases, giving due notice to 
the commissioner. Id.; Eev. St. § 3148. Sufficient appeara 
to show that the défendants in the court below were sureties 
on the officiai bond set forth in the record, which was given 
by the principal to the plaintiffs as collector of internai rev- 
enue. Default having been made by the principal, the plain- 
tiffs instituted the présent action against his sureties to re- 
cover the amount of public moneys in the hands of the 
principal which he failed to pay over as required by the terms 
of the bond. Service was made, and the défendants appeared 
and set up the several defences specified in their pleadings. 
Issue being joined, the parties went to trial in thei district 
court, and the verdict and judgment were in favor of the plain- 
tiffs. Exceptions were filed by the défendants, and they sued 
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out the présent writ of error. Since the cause was entereJ 
hère, the défendants below hâve filed the following assign- 
ment of enrors : (1) that the court erred in admitting the bond 
in évidence; (2) that the court erred in ruling that the action 
could be maintained against the sureties, and in overruling 
the objections of the défendants that it could not, inasmuch 
as it contains requirements not specifîed in the act of con- 
gress ; (3) that the court erred in admitting the transcript 
from the treasury departmont as évidence in the case; (4) 
that the court erred in allowing the plaintififs to prove certain 
acts of the coUector as breaches of the bond; (5) that the 
court erred in admitting a copy of the quarterly return of the 
coUector to the treasury department, as certified by the assist- 
ant, seeretary; (6) that the court erred in ruling that the act 
of the deputy colleetor in receiving money to await the resuit 
of an offer of compromise in the case specified was compétent 
to charge the sureties as for the default of the collecter; (7) 
that the court erred in admitting as évidence the printed rég- 
ulations of the treasury, as there was no évidence that it had 
ever been seen by the collecter; (8) that the court erred in 
admitting the évidence to charge the défendants with the 
money of Jutz, as a réception of public money; (9) that the 
court erred in leaving the question to the jury whether the 
additional bond was a substitute or a strengthening bond; 
(10) that the court erred in not admitting secondary évidence of 
the letter desoribed in the transcript; (11) that the court 
erred in allowing the plaintiffs to inquire of the witness as to 
the contenta of a letter received from the office of the commis- 
sioner. 

1. Had the bond been annexed to the transcript, it might 
properly hâve been certified as a part of it by the register of 
the treasury. Eev. St. § 886. But it was not, and for that 
reason falls within a prior section, which provides that copies 
of any books, records, papers, or documents in any of the 
executive departments, authenticated under the seals of such 
departments, respectively, shall be admitted in évidence, 
equally with the originals thereof. Eev. St. § 882. Documents 
of the kind are not in the possession of the register, nor bas 
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he anything to do with them in a case like the présent. In- 
stead of that, they are papers or documents in the immédiate 
custody of the treasury department, and the secretary, or the 
assistant secretaries, are the proper persons to authenticate 
copies of the same under the seal of the department. U, S. 
Y. Barton, Gilpin, 439 ; FaUeck v. Barney, 6 Blatchf . 38. Cases 
are referred to where it is held that the copy must be authen- 
ticated by the certificate of the register, and that may still be 
the better rule where the paper or document is annexed to, 
or forms a part of, the transcript; but it cannot be held that 
the certificate of the secretary of the treasury is insufficient 
•where it appears that the paper in question vras in custody pf 
that department, and is whoUy disconnected from the settle- 
ment of the acooun't embraced in the transcript evidenced by 
the certificate of the register. Smith v. U. S. 5 Pet. 291. 
Congress prpvided, at a very early period, that the secretary 
of state shall cause a seal of office to be made of his depart- 
ment, and that ail copies of records and papers in the office, 
authenticated under the said seal, shall be évidence equally as 
the original record or paper. l St. at Large, 69. Copies of 
records and papers deposited in that office were.ever after the 
passage of that act, authenticated by the incumbent of the 
office,, under the seal of the department. Power to authenti- 
cate copies of certain records, papers, and documents was, 
by a subséquent act, extended to ail the heads of department, 
and to the soliciter of the treasury, and the provision is that 
such copies may be read in évidence in ail courts. 9 St. at 
Large, 350. Unlimited provision was made by a still later 
act, that ail books, papers, documents, and records in the 
department of the interior may be copied, and certified under 
the seal of the department, in the same manner as in the 
other executive departments, and with the same force and 
effeet. 10 St. at Large, 297. Taken together, thèse several 
provisions, including the section of the Eevised Statutes re- 
ferred to, show, beyond doubt, that the copy of tke bond 
was duly authenticated, and that it was properly admitted in 
évidence, which fuUy disposes of the objection that the court 
v.3,no.l8— '18 
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erred in refusîng to require the plaintiffs to produce the origi- 
nal bond. 

2. Both parties used tJbe certifled copy of the bond during 
the trial, but the défendants objected to its admission in évi- 
dence, beoause it contains the condition, in addition to those 
specifically named in the act of congress, that the obligors 
Bhall not he liable, if each and every deputy appointed by the 
collector shall truly and faithfully exécute and discharge ail 
the duties of such deputy collector acbording to law; the 
argument being that a bond, though in ail other respects 
correct, is not such a bond as the act of congress requires if it 
contains that provision. Law and justice concur that the 
collector is responsible for the acts and doings of his deputies, 
as they are his appointées^ and the act of congress requires 
him to compensate them for their services. They are, in a 
certain sensé, his agents ; and, inasmuch as he is responsible 
for their acts, he may require every such appointée to exécute 
to him a bond, with sureties, for the faithful performance of 
his duties. Whether such provision is or not contained in 
the bond of the collector, he is responsible for the acts and 
doings of his deputies ; and I am of the opinion that the pro- 
vision is justified by the due construction of the act of con- 
gress, and that the objection is without merit. Suppose it 
were otherwise, still the objection to the ruling of the court 
cannot prevail, as it is shownthat the bond, even though not 
authorized by the act of congress, would be valid as a com- 
mon-law contract. U. S. v. Tingey, 5 Pet. 114, 128; U. S. 
v. Bradley, 10 Pet. 343-362 ; Tyler v. Hand, 1 How. 673- 
583; U. S. V. Hodson,. 10 Wall. 395, 406. 

3. Due settlement of the account of the collector had been 
made by the accounting officers of the department, and the 
plaintiffs offered the certified transoript of the same in évi- 
dence, to which the défendants objected, insisting that the 
transoript is not compétent évidence in this case, which is an 
action against the sureties, without joining the principal. 
Sureties are clearly liable for the defaults of the principal, to 
the estent that the same are covered by the officiai bond ; 
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and, if so, it is too plain for argument that the admissions of 
the principal, made in his officiai returns, are évidence to 
prove his officiai def ault ; and, if so, it cannot make any dif- 
férence in a controversy -with the United States, under the 
présent act of congress, whether the action is against princi- 
pal and surety, or is a separate action against the sureties» 
Bank v. Smith, 12 Allen, 243-244. Treasury transcripts are 
admissible as évidence "when suit is brought in any case of 
delinquency of a revenue officer or other person accountable 
for public money," Eev. St. § 886 ; U. S. v. Cutter, 2 Cur- 
tis, 617-628; Bruce v. U. S. 17 How. 437; U.S. v. Qaussen, 
19 Wall. 198, 213. 

4. Subséquent to the date of the bond in suit congress 
passed an aet requiring stamps to be prepared for distilled 
spirits, tobacco, snuff, and cigars, and authorized the com- 
missioner to issue the same to any collecter, upon his réqui- 
sition, in such numbers as should be necessary for the 
district of such a coUector. 15 St. at Large, 137, 151. 
Stamps of the kind were issued to the collector in the form of 
books, containing tax-paid stamps, and the stamps were 
charged to the collector at their full value. Monthly returns 
of the stamps issued to distillers were required to be made by 
the collector to the commissioner. Id. 138. Charges for 
such stamps not accounted for were contained in the claim 
of the plaintiffs, and when they offered proof to sustain the 
charge the défendants objected to its admissibility, and re- 
quested the court to rule that the sureties in the bond were 
not liable for such a charge, as the collector was not required 
to perform any such -duty at the date of the bond. Such a 
bond is given for the protection of the government, and the 
sureties, as well as the principal, covenant that the collector 
"shall truly and faithfuUy exécute and discharge ail the duties 
of the said office, according to law; and that he shall justly 
and faithfuUy account for and pay over to the United States, . 
in compliance with the orders and régulations of the secre- 
tary of the treasury, ail public moneys whioh may corne into 
his hands or possession." Much discussion of this topic is 
quite unnecessary, as the authorities everywhere show that 
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the TÎews of the défendants cannot be sustaîned. U. S. v.' 
Powell, 14 Wall, 49^3, 501 ; Postrn. Gen. v. Munger, 2 Paine, 
189; White v. Fox, 22 Me. 341; People v. Vilas, 36 N. Y. 
459, 465; King v. Nicholas, 16 Ohio St. 80; U. S. v. Gaussen, 
97 U. S. 584; U. S. v. McCartney, 1 Fed. Eep. 104; U. S. v. 
Singer, 15 Wall. 111. 

5. Officiai accounts of a collector must be settled by the 
proper ofScers of the treasury department ; and, when duly 
eettled, a transcript of the same may be certiûed by the regis- 
ter of the treasury under the seal of the department; but one 
of the quartorly returns of the collector was certified by the 
assistant secretary of the treasury, and when it was olïered in 
évidence by the plaintiffs the défendants objeoted to its ad- 
missibility, and now assign for error the ruling of the court 
in admitting the document to be read to the jury. Ail admit 
that it might hâve been authenticated by the secretary of the 
treasury, and, if so, it is clear that the certificate of the 
assistant secretary, under the seal of the department, is equally 
regular and valid. Assistant seeretaries in the treasury de- 
partment are appointed under the authority of an aot of con- 
gress, with power to perform such duties in the office of the 
head of the department as he may presci'ibe, or as the law 
directs. 9 St. at Large, 396; Eev. St. § 245. Extensive 
duties are assigned to such, and in case of the death, résigna- 
tion, absence, or sicknessof the secretary, the proper assistant 
is required by law, unless otherwise directed by the président, 
to perform ail the duties of the department until a successor 
is appointed, or such absence or sickness shall cease. Eev. 
St. § 177. Nothing appearing to the' contrary, the légal 
presumption is that the certificate was made in pursuance of 
a lawful authority, and, being under the seal of the depart- 
ment, it is sufficient to show that the ruling of the court is 
correct. 

6. Money was received by the collector to await the resuit 
of an attempt to compromise, and was retained by him. 
Evidence to prove that fact was offered by the plaintiffs, to 
whioh the défendants objeoted, insisting that the money was 
not public money; but the court overruled the objection and 
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admitted the testimony, which ruling is the basis of thé près- 
ent assignment of errori Whether the coUector received the 
money, and, if so, whether he retained it, -were questions of 
fact for the jury, and, in order to enable them to détermine 
thèse, it was clearly proper to admit the évidence, and they 
having f ound in f avor of the plaintiffs, that finding is conclu- 
eive. 

7. Department régulations are frequently printed in the 
form of circulais, and furnished to collectors for their instruc- 
tion and guidance in the performance of their duties. Such 
a régulation was offered, in évidence by the plaintiffs; and 
having been admitted by the court, subject to the objection 
of the défendants, the ruling of the court is made the founda- 
tion of the seventh assignment of errors. Sworn testimony 
showed that a duplicate copy of the same was found in a 
book kept by the collector, in which large numbers of treas- 
ury circulars from the commissioner were posted, which the 
deputy collector turned over to the successor of the coUeetor 
appointed in his place. Deposits of the kind, in eases aris- 
ing under the revenue laws, are received by the collector in 
his officiai character, and the régulations of the department 
jrequire him to place the same to the order of the secretary, in 
the office of the assistant treasurer, as soon as it is received. 
Plainly, his sureties contracted that he would comply with 
that régulation. By the verdict, it is established that he did 
not do so in either of the cases mentioned. Beyond ail ques- 
tion the money became public money the moment the offer 
of compromise was accepted, within the true intent and 
meaning of the bond executed by the sureties. Nor is it 
doubted that ail the obligors in the bond would hâve been 
liable even if the offer of compromise had not been accepted; 
but it is not necessary to décide that point, as the jury were 
fully warranted in finding that both the offers were accepted. 

8. Two cases of the kind are mentioned in the record, and 
in respect to the last, the plaintiffs called the deputy coUector, 
who testified that the person therein named came to him and 
said that he was charged with a criminal offence under the 
revenue law, which he wished to settle; that he wished to 
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deposit $250 to await the offer of compromise ; that he, the 
witness, took the money, gave the party a receipt for it, and 
put it in the collector's safe with the other money ; that he 
made a mémorandum of it, and from wheuce it came, and that 
the same night he handed the whole bundle of money to the 
coUector, at the hour the collector was accustomed to deposit 
his money ; which is ail the account given of what became of 
the money, nor did the évidence state what was the resuit of 
the offer of compromise. Seasonable objection was made by 
the défendants that the évidence was not sufficient to show 
that the money became public money, or to establish their 
liability, but the court ruled that they were liable if the col- 
lector received and appropriated the money, which ruling 
constitutes the basis of the eighth assignment of errors. 
None can successfuUy deny that the évidence tended to prove 
the issue, and, if so, the question of its sufficiency was for the 
jury, and not for the court. Matters of law only are subject 
to re-examination under a writ of error. If the collector 
received the money, and appropriated it to his own use, he is 
clearly liable as for public money, as it is plain that he 
received it in his officiai character; and, if so, it is equally 
certain that his sureties are liable in this action, as they con- 
tracted that he should justly and faithfuUy account for and 
pay over to the plaintifs ail public money that came into his 
hands or possession. 

9. Notice was given to the collector by the commissîoner 
that he must exécute and forward to the office, at the earliest 
practicable -loment, an additional bond as collector, in the 
sum of $100,000. Pursuant to that notice, the collector 
executed such a bond, and procured it to be signed by five 
sureties, two of whom were the same as those on the bond in 
suit. Affidavits, in proper form, as to the responsibility of 
the sureties, were annexed, and tbe same were forwarded to 
the department, but nothing was heard from the bond, and 
no communication was had concerning the same. Proof was 
given by the défendants that the deputy of the collector, after 
the suit was commenced, saw both bonds in the office of the 
comptroller, and that he read the same snfficiently to see that 
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they were alike. Eebutting évidence was given by the plain- 
tiffs of a clerk who testified that he, within six months after 
tbat, made a list of the bonds in that office, and that bis list 
«ontains no sucb bond; that just before the trial he made 
search for it in the office, and could find nothing of it, or of 
the letter in which it was forwarded. He also testified that 
there was a style of bond technically known in the depart- 
ment as an additional or strengthening bond, which was 
required and given when the one on file was not deemed suf- 
ficient, but that it did not supersede the old bond. Both 
parties resting, the défendants requested the court to instruct 
the jury that if the coUector filed a new bond, with new sure- 
ties in a like penalty, which the department acoepted, that 
the sureties in the old bond were discharged from that date ; 
but the court left it to the jury to détermine whether the new 
bond was a substitute bond or a strengthening bond, and in- 
atructed them that, if it was a strengthening bond, the sure- 
ties were not released, telling them at the same time that, if 
it was a substitute bond, the views of the défendants were 
«orrect. Exceptions were taken, and the rulings of the court 
in that regard are called in question by the ninth assignment 
of errors. Strengthening bonds are recognized in certain 
acts of congress. 13 St. at Large, 225 ; 17 St. at Large, 403. 
Neither party exhibited any évidence to show that there is 
any such différence in the form or provisions of the two 
bonds as would enable the court to décide, as matter of law, 
whether the new bond was a substitute bond or a strengthen- 
ing bond, sometimes called an additional bond. Testimony 
to that effect is entirely wanting, and, in the absence of aU 
such testimony, it is impossible to décide that the ruling of 
the court, in leaving the question to the jury, is erroneous. 
Substitute bonds discharge sureties on the old bonds from the 
time the new bond is accepted. Strengthening bonds do not 
hâve that effect, as ail agrée. Viewed in the light of thèse 
suggestions, it is clear that the assignment of error must be 
overruled. 

10. Oral évidence was introduced bythe détendants sbow- 
ing that two of the sureties in the bond became dissatisfied, 
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and that they procured the collector of the customs to write a 
letter to the commissioner asking that they might be relieved 
as such surqties. They, the défendants, elaimed that theyhad 
given notice to the plaintiffs to produce that letter, which not 
having been produced, they proceeded to inquire of the wit- 
ness what were the contents of the letter ; but the court ex- 
eluded the question, and ruled that the contents could only be 
proved by a copy of the same, duly certified from the treas- 
ury department, which ruling is the^ foundation of the tenth 
assignaient oferror. Communications addressed to the com- 
missioner, if of an officiai character, are filed when received 
in the proper office of the treasury department, and become 
papers or documents within the meaning of the act of con- 
gress, which provides that copies of papers and documents in 
any executive department, authenticated under the sealof the 
department, shall be admitted in évidence equally with the 
original. Eev. St. § 882. Papers of the sort, when filed in 
the proper office, says Mr. Justice Miller, become part of the 
records and archives of the office, and the law is welJ settled 
that in such a case the original need not be produced in any 
trial, but that copies of the same, certified by the officer in 
whose possession the original property is, may be used with 
the same effect as the original. If the government needs 
such a copy the district attorney will produce it if he pro- 
poses to use it at the trial; or if the other party wants to use 
it the law provides the means by which it can be obtained. 
Duly authenticated copies are the best attainable évidence in 
Buch a case, and must be produced unless some sufficient rea- 
Bon is shown for not doing so, and he adds that the govern- 
ment is not bound to furnish either the originals or certified 
copies to suitors with whom they are contending, unless upon 
demand at the proper office and tender of the lawful fées. 
Barney v. Schmeider, 9 Wall. 248, 253. 

11. Enough appeared to show that the letter from the col- 
lector of the customs to the commissioner could not be found, 
but the défendants did not offer to prove its contents. Paroi 
testimony was given subsequently respecting the bond, and, 
on cross-examination of the first-named défendant, he was 
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asked if he receîved an answer to that letter from the commis- 
sioner, to which he replied that he did; and in reply to the 
interrogatory where it was, he said it was in court in the 
hands of bis counsel. Immédiate request was made by the 
plaintifïs of his counsel to produce the letter, which he refused 
to do, and the plaintiiïs gave évidence of its contents, subject 
to the objection of the défendants, which is the foundation of 
the last assignment of error. When the paper in question is 
in court, and in the possession of the opposite party, the 
notice to produce may be given at the trial, and, if so given, 
is in season to allow paroi évidence of its contenta. Dwyev v. 
Collins, 7 Exch. 638, (639;) 1 Taylor's Ev. (6th Ed.) 449, § 
426; 1 Greenl. Ev. (13th Ed.) 561. 

Tested by thèse several considérations, it is clear that the rul- 
ings of the court below are correct, and that there are no 
errors in the record. 

Judgment afflrmed. 



Beownell V. Troy & Boston Eailboad Co. 

{Circuit Court, D. Ver mont. May, 1880.) 

JUKISDICTION — FORBIGN COKFOnATION — SBRVICB OF PkOCEBS — QbN. 

St. Vt. c. 28, § 118.— Section 118, e. 28, of tlie General Btatutes of 
Vermont, provided that the lessee of a railroad within the state, re- 
Biding eut of the state, should appoint one person résident in the state, 
upon whom service of every kind of process Icnown to the laws of the 
state might at any time be made ; and that aU such service upon the 
person go appointed should be a légal service upon the lessee. Hdd, 
that service upon the agent of the non-resident lessee of a railroad 
within the state, appointed in accordance with the terras of this sec- 
tion, and served in the manner provided by the laws of the state for 
the service of such process, would sufflce to vest the circuit court for 
the district of Vermont with jurisdiction of an action against such 
non-resident lessee. 

Ex parte SchoUenherger, 96 U. 8. followed. 
Bame — Samk — Samb — Samk — Stipulation. — It was not necessary, un- 
der the terms of this section, that the non-resident lessee should flrst 
file an express stipulation agreeing that service within the state should 
be good, in order to vest such court with jurisdiction. 

Motion to dismiss suit for want of jurisdiction. 



762 ' FEDERAL BEPOBTER. 

George W. Harmon and Aldace F. Walker, for plaîntiff. 

Charles N. Davenport, for défendant. 

Wheeleb, D, J. The plaintiff is set up in the writ as a citi- 
zen of Vermont; the défendant as a corporation of New York» 
lessee of the Southern Vermont Eailroad in Vermont, in pos- 
eession and running the road under the lease. The statute» 
of Vermont provide that such lesaee of a railroad ■within the 
etate, residing out of the state, shall appoint one person rési- 
dent in the state, upon whom service of every kind of procès» 
known to the laws of the state may at any time be made; 
and that ail such service upon the person so appointed shall 
be a légal service on the lessee. Gen. St. Vt. c. 28, § 118. 
The défendant appointed an agent under this statute, as ia 
alleged in the writ, and the writ was served upon the agent 
in the manner provided by the laws of the state for serving 
such process. The défendant moves to dismiss the suit for 
want of jurisdiction of the défendant by this service, because, 
it is said, that if the défendant can be found hère by reason 
of being a lessee of a railroad hère, so that service can bo 
made upon the défendant hère, it bas become a citizen hère; 
and that, if not, the service hère cannot be good under any 
law of the state, and that this law of the state does not apply 
to service of such process. 

AU corporations doing business within the limits of the 
state become subject to that extent to the laws of the state, 
and by eoming or sending into the state to transact business 
consent to be so subject to the laws of the state relating to 
the business as fuUy as if they so expressly stipulated in 
writing, either voluntarily or pursuant to requirement of 
Bome law of the state. The défendant, by being a lessee 
of a railroad within the state, became subject to this stat- 
ute of the state relating to a process against it; and by 
appointing an agent under the statute consented to service 
upon the agent, as the law provided service might be 
made as efïectually as if the law had required such express 
consent and it had been fully given. Railroad Go. v. Harris, 
12 Wall. 65. In Ex parte Schollenberger, 96 U. S. 369, it was 
held that a corporation out of a state doing business in the 
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state, under a law requiring that sucli a corporation should 
net do business within the state until it had filed a stipulation 
agreeing that certain service within the state should be good, 
and vfhich had filed the required stipulation, was found within 
the state within the meaning of the laws of the United States 
respecting bringing suits where a défendant la found. Thia 
case is attempted to be distinguished from that on account of 
the express stipulation, but there is in reality no différence. 
A corporation putting itself in a place in order to be found 
there, may be found there aa well as if it agreed to be found 
there. 

The statute of the state applies to every kind of process 
known to the laws of the state. This court has not exclu- 
sive jurisdiction of this class of cases, but only concurrent 
jurisdiction with the courts of the state ; and the process by 
which suits are brought in this court, and its mode of service, 
are the same as those of the courts of the state. U. S. Eev. 
St. § 913. So this process is process known to the laws 
of the state. Ex "pwrte SchoUenberger, 96 U. S. 369. It is 
true that jurisdiction was denied in similar cases — in Day v. 
Rubber Go., 1 Blatchf. 628, and some other cases foUowing 
that — but those cases were expressly overruled in Ex parte 
SchoUenberger. Some suggestions hâve been made about the 
law of this circuit upon this subject, as if it might be différ- 
ent from that of other circuits; but, although différent modes 
and rules of practice may prevail in the différent circuits, the 
laws of the United States which govern this matter — and it 
is a matter of law and right, and not of practice merely — are 
the same in ail the circuits. 

Attention has been called to Balt. é Ohio R. Co. v. Noels, 
to appear in 32 Gratt., (21 Alb. Law Jour. 477,) holding that 
a corporation of Maryland leasing and operating a railroad 
in Virginia is so a citizen of Virginia that a suit against it 
by a citizen of Virginia is not removable to the United States 
courts, as showing that this défendant is so a citizen of Ver- 
mont that this suit in favor of a citizen of Vermont is not 
removable. That case seems to cover this, and if its doc- 
trines are to be followed this suit should be dismissed. That 
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case expressly admîts that a corporation of one state can 
hâve no légal corporate existence in another state; and if 
this ,be true it is dif&cult to see how it can do enough more 
than to exist, to become a citizen under the law there. If it 
could, one individuality would be a citizen of two différent 
states at the same time. In Knapp v. Troy é Boston R. Co., 
20 Wall. 117, it was held that this same défendant, while 
lessee, operating this road in Vermont the same as now, and 
the plaintiff there, who was a citizen of New York, were citi- 
zens of the same state, of New York, so that the case was not 
removable. That cause of action arose in Vermont, the same 
as that in Balt. ê Ohio R. Co. v. Noels arose in Virginia. If 
corporations are citizens wherever they do business, the right 
to remove causes in which they are parties to, or to bring them 
in, the fédéral courts, is very much less than bas almost uni- 
versally been supposed. But that doctrine doea not now 
appear to be tenable. 
Motion overruled. 

Note. — See liunklq v. Lamar Ins. Oo. 2 Fed. IIbp. 9. 



State Ins, Co. of Missoubi v. Eedhond, Assignée, eto. 

(District Court, B. B. Arkansas. , 1880.) 

1. Corporation — Sdbscription — Payment. — A corporation, whose cliar- 
ter and by-]aws require each subscdber to its capital stock to pay a 
given per centage of his subscription in cash at the time of stibscrib- 
ing, cannot enforce payment of a subscription wliere tlie required casli 
payment has not been made. 

Caldwell, D. J. The plaintiff filed with the regîster proof 
of a claim against the estate of the bankrupt, which was 
allowed. Afterwards, on re-examination of the claim, under 
rule 34 of General Orders in Bankruptcy, the same was dis- 
allowed and expunged by the register. This order of the reg- 
ister is before the court for review, on spécial pétition for that 
purpose. 
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The bankrupt subscribed for ten shares, of $100 each, to 
the capital stock of the plaintiff. The charter of the Com- 
pany, at the date of this subscription, contained thia provis- 
vision: "For the better security of policy holders the said 
Company may add- a stock capital, not legs than $100,000, 
nor more than $600,000, which may be increased by a ma- 
jority vote of the stockholders to any amount not exceeding 
$1,000,000. Said stock shall be divided into shares of $100 
each, and at least $20 shall be paid in cash on each share, 
and the remaining 80 per cent, shall be secured by mortgage 
on real estate, worth at least double the amount secured, or 
by a note with two responsible sureties, or by deposit of 
United States or other approved bonds or stocks." 

Article 23 of the by-laws of the company provided that 
"stockholders of the State Insurance Company of Missouri 
will be required to pay 20 per cent, in cash on the amount 
Bubscribed, as foUows, viz. : Ten per cent, in cash at time 
subscription is made, 5 per cent, in thirty days thereafter, 
and 5 per cent, in sixty days thereafter," and the remaining 
80 per cent, to be secured in the manner provided in thô 
charter. 

The subscription contract signed by the bankrupt contained 
a provision on the subject of the payment of the subscription 
identical with the by-laws above quoted. 

The bankrupt paid no part of his subscription in cash at 
the date of subscribing, and has never paid anythingthereon. 
Of even date with his subscription he executed two notes to 
the company : one for $200, being 20 per cent, of the amount 
of his subscription; and one for $800, with one surety, for 
the remaining 80 per cent. The latter note recites that it is 
given in considération of a "certificate of stock. No. 542, for 
ten shares of the capital stock" of the company. 

The proof of debt is based on the note for $800, and 
alleged calls made thereon amounting to $700. The bank- 
rupt never received the certificate of stock mentioned as the 
considération for the $800 note; the company witholding 
it on account of the non-payment by the bankrupt of the 
$200 note given for 20 per cent, of his subscription. 
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A fair interprétation of the charter requires 20 per cent, 
of each subseription to be paid in cash at the time it is made. 
The by-laws and subseription contract in terms require 10 
per cent, of ail subscriptions to be paid in cash at the time 
of subscribing. 

A corporation is the mère créature of law, and its power 
to do business and make contracts is limited by its charter. 
Powers not conferred by its charter, or by necessary implica- 
tion, cannot be exeroised, It can bind itself, and others can 
become bound to it, only in the mode prescribed by the law 
of its création, and such by-laws as it may lawfuUy enact. 
Pearce y. M. é I. R. Co. 21 How. 441. And, where the char- 
ter and by-laws of a corporation require subscribers to its 
capital stock to pay a given per centage of their subscriptions 
in cash at the time of subscribing, the subseription, without 
such payment, créâtes no binding obligation. "Each sub- 
scriber must pay as a condition précèdent to his own liability 
attaching." Cracker v. Crâne, 21 Wend. 211. 

"The subseription and the payment of the 10 per cent, 
must both concur to make a valid subseription. The writing 
of the name in the subseription book should be deemed but 
part of the transaction, and provisional or conditional until 
the 10 per cent, is paid." B. R. é U. R. Co. v. Clark, 26 
N. Y. 208; Beach v. Smith, 30 N. Y. 116. 

The subseription was not binding on the company. Its 
agent transeended his authority and exceeded the powers of 
his principal in taking the subseription on the terms that he 
did, and the subscriber acquired no rights under it that he 
could enforce against the will of the company. It did not 
bJTîd the company, and imposed no obligation on the bank- 
rupt. 

"Erery contract, where the considération is promise for 
promise, must be obligatory on both parties, or both will be 
at liberty to recède. The company could introduce no one as 
a member in any other way than that pointed out in the act 
of incorporation ; and even if it could it would be required 
that. the defendant's title should hâve been good when he 
subscribéd, otherwise the contract would be without mutuality ; 
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and if he acquired no right, which he coald enforce against 
the will of the plaintiff, he incurred no responsibility." Per 
Chief Justice Gibson, Hïbernia Turnpike Co. v. Henderson, 8 S. 
& E. 217 ; and to the same effect are Jenhins v. Union Turn- 
pike Co. 1 Cain'B Cases, 86 ; Highland Turnpike Co. v. McKean, 
11 John. 98. 

The plaintiff cannot treat the $200 note given for 20 per 
cent, of the subscription as cash, because it bas not been 
paid ; nor can it waive the payment of the 20 per cent., be- 
cause it bas no authority under its charter to receive subscrip- 
tions for less than the par value of the stock. When the cap- 
ital stock of a corporation was divided into shares of $50, and 
there was nothing in the charter which prohibited the direct- 
ors from disposing of the stock for less than $50 a share, it 
was held that an arrangement by which the directors of the 
corporatoin disposed of shares for a less sum was in violation 
of the charter, and that a promissory note given for stock so 
disposed of was void. Justice McLean, delivering the opinion 
of the court, says : "It is said there is nothing ia the charter 
which prohibits the directors from taking subscriptions of 
stock for less than $50 a share. No such provision was nec- 
essary. The duties of the directors are plainly pointed ont in 
the charter, and as thèse powers were whoUy derived from 
that instrument it was not necessary to prohibit them from 
doing that which their charter did not authorize them to do. 
The charter fixed the rates at which the shares should be 
subscribed. This is matter of law. ♦ * • The subscrip- 
tion of stock by plaintiff for less than the price of the shares 
fixed in the charter was void, as against law and the powers 
of the directors." Sturges v. Stetson, 1 Biss. 246; and see 
Fosdick V. Sturges, Id. 255. 

The bankrupt received no certificate of stock, never paid 
any part of bis subscription, and bas done nothing to estop 
him or his assignée from setting up this defence. The sub- 
scription was not taken in conformity to the requirements of 
the plaintiff's charter and by-laws, and imposed no obligation 
on the company or the bankrupt that can be enforced again^ 
the will of either. 
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Stewart V. Terre Haute & I. E. Co. 
{Circuit Court, E. B. Missouri. October 1, 1880.) 

1. CoMMON Caehibr — LiABiLiïy Bbtond Route. — In the absence of a 

spécial contract the liability of a common carrier does not extend be- 
yond the terminus of his own route. 

2. Samb — Same — Evidence. — Such contract is not established, however, 

by proof tliat the carrier accepted the goods with knowledge of their 
destination, and named the through rate for the same. 

Motion for Judgment. 

G. S. Van Wagoner, for plaintiff. 

E. W. Pattison, for défendant. 

McCrary, C. J. In July, 1877, the plaintiflF shipped upon 
defendant's railroad 248 head of cattle, at East St. Louis, 
consigned to Eankin & Thompson, at Buffalo, New York. The 
defendant's line of railroad extends only as far east as Indian- 
apolis, Indiana, and the cattle would, in order to reach Buf- 
falo, pass over the defendant's line and that of several Con- 
necting lines. It 18 admitted that the cattle were transported 
with safety, and without unnecessary delay, over the defend- 
ant's road, and delivered to a Connecting railroad to be taken 
on towards their destination, but it is claimed by plaintiff 
that after the cargo passed beyond the defendant's road there 
was delay in the transportation, by which he is damaged and 
for which the défendant is liable; this, upon the ground that 
the défendant agreed to transport the cattle over the entire 
route to Buffalo. The plaintiff having closed his évidence in 
chief, the défendant moves for judgment, on the ground that 
the plaintiff's proof does not establish a contract to carry 
through to Buffalo, but only a contract to carry over its own 
line and deliver to the next carrier. 

The facts proved by plaintiff, so far as they bear upon the 
question of the character of the contract, are as foUows: 
Plaintiff informed the agent of the défendant at East St. Louis 
that he desired to ship a lot of cattle to Buffalo, and inquired 
of sàid agent whether the défendant was shipping and would 
take the cattle for shipment. The agent replied that they 
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■were ehipping at tliat time, and could take the cattle ; and, 
in answer to an inquiry by the plaintiff, informed him that 
the through rate to Bufifalo was $70 par car. Th« plaintiff 
thereupon agreed to ship over defendant's road, and did so. 
The freight was paid, at the end of the route, to the last ship- 
per, as was customary in such cases, and eaoh of the Unes 
over which the shipment passed received its proportion, the 
défendant receiving payment only for the carriage to Indiam 
apolis. There was no written contraet, but a mémorandum 
was made by the defendant's agent showing the number of 
the cars on which the cattle were shipped, the name of the 
shipper, the number of cattle, the names of the consignées, 
and the destination. 

Plaintiff had been in the habit of shipping over defendant's 
line to points beyond its terminus; and the arrangements 
made in this case were similar to the previous transactions. 
Does this évidence establish a spécial contraet on the part of 
the défendant to carry through to Buffalo? The suprême 
court of the United States has twice laid down the rule that 
in the absence of a spécial contraet the carrier in such a case 
is liable only to the extent of his own route, and for the safe 
storage and delivery to the next carrier. Railroad Co. v. Man- 
ufactwring Co. 16 Wall. 318; Railroad Co. V. Pratt, 22 Wall. 
123. And the same doctrine prevails in most of the states, 
as will be seen by référence to the following, among other 
cases : Darling v. Railroad, 11 Allen, 295 ; Notting v. Railroad 
Co. 1 Gray, 502; Burroughs v. Railroad Co. 100 Mass. 26; 
Railroad Co. v. Beiry, 68 Pa. St. 272; Root v. Railroad Co. 45 
N. Y. 524; Babcock v. Railroad Co. 49 N. Y. 491; Converse v. 
Traiis. Co. 33 Conn. 166; Perkins v. Railroad Co. 47 Me. 573; 
Bank v. Trans. Co. 23 Vt. 209; Bimtuall v. Railroad Co. 32 
Vt. 673 ; Express Co. v. Rush, 24 Ind. 403 ; McMillan v. Rail- 
road Co. 10 Mich. 119 ; Hoagland v. Railroad Co. 39 Mo. 451; 
and Coates v. Exjiress Co. 45 Mo. 238. 

It is clear that the first carrier may, by spécial contraet, 
bind himself to carry freight over his own and other lines to 
its final destination; but upon the question, what will amount 
to proof Bufïïeient to establish such a contraet ? there is more 

v.3,no.l3— 49 
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difficulty. In the case of Railroad Co. v. Pratt, supra, Mr. 
Justice Hunt discussed the question wbether there was évi- 
dence enough in that case tending to prove a spécial contract 
to carry through, to justify the court in Bubmitting the ques- 
tion to the jury. This question was decided in the affirma- 
tive, but whather the évidence would hâve been regarded by 
the court as sufficient to establish the spécial contract, had 
that been the question, does not appear. It is well settled 
that, where thei:e is any compétent évidence tending to estab- 
lish the fact in controversy, it is proper to go to the jury. 
Where a jury is waived, as in this case, the court is to dé- 
termine not only the competency but the sufficiency of the 
évidence. In the case of Railroad Co. v. Pratt, tupra, the 
foUowing material facts appeared, whicb are not established 
in the présent case : " First, the agent of the railroad Company 
expressly agreed to furnish the plaintiff two good stock cars 
to carry his horses to Boston; second, that on previous ship- 
ments the cars furnished by euch agent had always carried 
the horses through to Boston, and that the arrangements 
made by such agent had always been recognized by the other 
roads; third, at the time of the shipment a way-bill was 
made out, which showed that the horses were to be 'trans- 
ported by the Ogdensburg & Lake Champlain Eailroad Com- 
pany (the Company sued) from Pottsdam Junction to Boston, 
via Concord.'" 

It was held that thèse facta, in connection with the further 
fact that the plaintiff had been for many years in the habit 
of transporting horses over defendant's road to Boston, and 
that a rate for the whole route was agreed upon and paid, would 
justify the jury in finding that there was an engagement to 
carry the horses through to Boston. It does not appear, 
from the report of that case, whether the iirst carrier was 
paid the price agreed upon for transportation over the whole 
route, but I infer that such was the case from the remark of 
the court that the "receipt of the entire pay affords a fair pre- 
sumption of an entire contract." In the présent case the ques- 
tion is whether a spécial contract on the part of the défend- 
ant to carry through to Buffalo is established by proof that 
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the cattle were delivered to défendant ; that its agent knew 
of their destination; and that he named the priée to be 
charged for carrying through to Buffalo, the priée having 
been paid at the end of the route, and to the last carrier. 
The fact that the défendant gave the through rate with knowl- 
edge of the point of destination is most relied upon by plaintiff . 
Ordinarily, men contract with référence to the use or dis- 
position of their own property, and do not undertake to oon- 
trol that of others. It follows, I think, that a contract by 
which one carrier agrées to carry freight over a railroad be- 
longing to and under the control of another, being out of the 
usual course, must be established by something more clear 
and definite than by proving the fact that such carrier has 
named a through rate. It is commonly known that it is the 
duty of a railroad agent to inform himself and advisfi ail 
inquirers as to the rates of f are and freight to distant points, 
and it would be a hard rule that would make the giving of this 
information équivalent to an agreement to carry to ail such 
distant points. ' 

If it had appeared in évidence that there was an arrange- 
ment between the several lines comprising the through route 
by which each was the agent of ail the others to solicit and 
ship freight over the combined through Une, the case would 
hâve been very différent, and I think that such proof would 
hâve been sufficient to make out a prima fade case for the 
plaintiff. This for the reason that in such a case each of the 
several companies may be regarded as operating the whole 
Une as if it was its owner, and therefore its contracta would 
be presumed to run to the destination of the freight anywhere 
upon such Une, unless the contrary should appear. But, in 
the absence of any further showing, the naming of the 
through rate and knowledge of the destination of the freight 
are not enough. 

Motion sustained. 
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Pacifio Eailroad V. Missouri Pacific Eailway Compant 
and others. 

{Circuit Court, E. D. Missouri. , 1880.) 

1. J0BISDICTION — SuBPŒNAS— Service. — A suit to set aside a decree of 

foieclosure and sale thereunder is not so far a mère cmitinuation of 
the original foreclosure suit as to authorize tlie seivice of subpœnas 
uponpersons without the territorial jurisdiction of the court. 

2. Samb — 8amk — Samb — Solicitors. — ^The service of subpœnas on sollci- 

tors and attorneys of persoQS before the court in tlie former suit is of 
no validity, until an application to the court has flrst been tnade, set- 
ting forth the circumstanoes whichTender such service proper, and 
an order obtained from the court directing that service be raade, and 
that such service, when made, should answer as a substitute for actual 
service on the parties so represented by the attorneys or solicitors. 

Motion to vacate service of process. 

Glover é Skepley, for complainant. 

Melville C. Day, for défendants. 

Miller, C. J., (orally.) The case in -which the motion is 
made that we are about to décide is a suit brought in the cir- 
cuit court of the United States for the eastern district of Mis- 
souri, to set aside a decree and sale of the Missouri Pacific 
Eailroad, made upon a proceeding to foreclose a mortgage 
upon that road. In addition to the Missouri Pacific Eailroad 
Company, and some pereons who were also parties in that 
Buit, the présent bill makes parties of the purcliasera at the 
sale, and several other individuals who were not parties to 
the former suit. Some of thèse are not citizens or résidents 
of the state of Missouri, and hâve not been found within the 
district. The subpœnas were issued, and, in some cases, 
services had on thèse persons in the state of New York, and 
in the state of New Jersey ; and service has also been made, 
without any préviens authorization of the court, on the attor- 
neys and solicitors, in the former suit of some of the défend- 
ants iu the présent suit. The motion is to vacate and set 
aside ail thèse services. 

The argument, by which ît is endeavored to support the 
service of process upon persons vithout the district, is that 
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the présent suit is one tliat Îes auxilîary to the former suit in 
which the decree of foreclosare was had ; that it is so far merely 
a continuation of that suit ; and that it is not a new and' orig- 
inal suit in the sensé that requires process to be restricted td 
those who hâve the requisite citizenship in ordinary suite in 
the fédéral courts. It may be conceded for the purposes of 
tbis motion that it is to a certain estent auxiliary to the orig- 
inal foreclosure suit, and that proceedings to set aside that 
decree, and to set aside also the sale of the railroad under 
that decree, can only be instituted in the circuit court of the 
United States in which that decree was rendered. But it also 
partakes so far of the nature of an original suit that the par- 
ties who are hère contesting service of this process cannot be 
brought before the court by anything short of a subpœna in 
c^ancery; and cannot be eompelled to answér and respond 
to the allégations of the présent bill in any other mode than 
in the mode usually adopted in original chancery bills. 

The argument that in such a case as this a subpœna in 
chancery can be issued so as to run beyond the territorial 
limits of the jurisdiction of the court, and be validly served 
beyond that jurisdiction, oveiiooks two important propo- 
sitions : 

1. It is of the essence of the power and jurisdiction of ail 
courts that their process is of no validity beyond the territory 
in which the court sits and to which its jurisdiction extends. 
If, therefore, there is no other statute on the subject than 
simply that the circuit court of the United States for the east- 
ern district of Missouri shall hâve jurisdiction co-extensive 
with the limits of the district, it would follow logically from 
this limitation upon the inhérent power of ail courts that its 
process shall be of no validity beyond its territorial lines. 
There is nothing in any statute of the United States that gives 
to the process of the circuit court of the United States, in a 
civil case, any power to bring a party within the jurisdiction 
of that court when he is not in and cannot be served within 
the limits of the territory. 

2. On the contrary, section 739 of the Eevised Statutes, 
which represents the law as it has been ever since 1789, pro- 
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vides "that no civil suit shall be brought before either of said 
courts [meaning the circuit and district courts of the United 
States] against any inhabitants of the United States by any 
original process in any other district than that in which he 
is an inhabitant, or in which he is found at the time of serv- 
ing the writ." The exception to that found in the same sec- 
tion is in suits of a local nature, in a state which contains 
more than one district, the process may run to any point 
within the state. 

Section 738 of the Eevised Statutes déclares that "when 
any défendant in a suit in equity, to enforce any légal or 
équitable lien or claim against real or personal property 
within the district where the suit is brought, is not an inhab- 
itant of nor found within the said district, and does not vol- 
untarily appear thereto, it shall be lawful for the court to 
make an order directing such absent défendant to appear, 
plead, answer, or demur to the complainant's bill, at a cer- 
tain day, to be therein designated;" and the statutethen pro- 
ceeds that the court may direct service of this order by pub- 
lication, or by actual personal service on the party. But this 
section does not authorize the issuance of the process, either 
of summons or subpœna in chancery, to be served beyond 
the limits of the jurisdiction of the court. And the présent 
case dérives no aid from it if it did, because this is not a suit 
to enforce any légal or équitable lien or claim against real or 
personal property. Thèse very exceptions, however, to the 
gênerai rule of law, that the process of a court does not extend 
beyond its territorial limits, and to the statute, which requirea 
that no suit shall be brought against any person in any other 
district than that of which he is an inhabitant or found at 
the time of serving the writ, go themselves to prove the strength 
and extent of the rule of limitation. 

We are of opinion, therefore, that there is no law which 
permits a subpœna in chancery to issue on the présent bill, 
to whoever it may be directed, to be served upon a party who 
is neither an inhabitaut of the state of Missouri, nor found 
within the district in which the suit is pending. 

As regards the subpœnas served on solicitors and attorneys 
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of persons before the court in the former suit, the course of 
procédure in such cases bas been well settled by the former 
practice of the court; and that is that, before such service 
can be of any validity, an application to the court must be 
made setting forth the circumstances which render such a 
service on the attorney or soliciter proper, and the order ob- 
tained from the court directing that service be made, and that 
such service, when made, shall answer as a substituts for 
actual service on the party bo represented by the attorney. 

The motion, therefore, to vacate the service of process in 
ail thèse cases is granted. 



CoB & MiLSOM V. Thb LoOTSviLiiB & Nashvillb JbUnr 

EOAD Co. 
{Oi/rcuit Court, M. D. Tennessee. , 1880.) 

Bailhoad — Dbuvery — Injunction. — Complainants bought a lot con- 
tiguous to defendant's dépôt, in Nashville, and fitted up a stock yard 
thereon, at considérable expense. Tliere was no express contract be- 
tween complainants and the défendant in relation to the matter, but it 
■was clear that such yard was a convenience to the defendant's business. 
By the permission or acquiescence of défendant, complainants' yard 
was connected with defendant's road by appropriate stock gaps and 
pens. After the same had been in use by both parties for more than 
12 years the défendant entered into a contract -with the Union Stock. 
Yard Company for the érection of a stock yard in the city of Hash. 
ville, outside the city limits, and more than a mile distant from com- 
plainant's yard ; and said défendant, among other things, agreed that 
it would establish no other stock-yard in Nashville, and that it would 
deliver, and cause to be delivered, to the said Union Btock-Yard Com- 
pany, ail live stock shipped over its road, and consigned to the city of 
Nashville ; and that it would make the stock yard of the said company 
its stock dépôt for said city, and would not deliver at any other point 
or points of the city, but agreed to deliver ail stock shipped to the city 
of Nashville at the yards of the said Union Stock- Yard Company. 
Complainants, having been accordingly notified that no more stock 
would be delivered to them at their yard after a speeified date, filed 
their bill, in which they prayed for an injunction to resti-ain " defend- 
ant's agents and offlcers and servants from interfering with or in any 
manner disturbing the enjoyment and faoilities now afforded to com- 
plainants by said défendant upon its Unes of railway, for the transac- 
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tîon of business now carried on by the complainants, and especially 
from excluding or inhibiting persons f rom consigning stock to com- 
plainants, and from ref using to receive and transport stock from com- 
plainants' yard, and from interfering with or in any way disturbing the 
business of the complainants, and from refusing to permit the com- 
plainants to continue their business on tlie same terms as heretofore." 
Held, that the complainants were entitled, preliminarily, to the 
relief prayed for. 

A. S. Colyar, for complainants. 

Ed. Baxter, Smith é Allison, and Dickînson é Frazer, for 
défendant. 

Baxter, C. J. The défendant corporation owns the Louis- 
ville & Nashville Eailroad, and, in virtue of its purchase of 
the south-eastern lease of the Nashville & Decatur, and own- 
ership of a majority of the capital Btock of the Nashville, 
Chattanoga & St. Louis Eailway Company, controls every 
railroad centering at Nashville. It has, for many years past, 
been engaged in carrying such freigbts as are usually trans- 
ported by rail, including live stock. Twelve or more years since, 
■when it needed facilities for loading and delivering live stock, 
the complainants hought a lot contiguous to defendant's 
dépôt, in Nashville, at $14,000, and fitted it up as a stock 
yard, at a cost of $16,000 more. ïhere was no express con- 
tract between complainants and défendant in relation to the 
matter. But it is clear that it was a convenience to defend- 
ant's business. By the permission or acquiescence of défendant, 
complainants' yard was connected with defendant's road by 
appropriate stock gaps and pens, which hâve been in use by 
both parties for more than twelve years ; but on the twenty- 
fifth of March, 1880, the défendant and the Nashville, Chat- 
tanooga & St. Louis Eailway Company entered into a eontract 
with the Union Stock Yard Company, whereby the said stock- 
yard Company stipulated "to erect, maintain, and keep in 
good order," etc., "a stock yard in the city of Nashville, on 
the line of the Nashville, Chattanooga & St. Louis Eailway," 
outside the city limits, and more than a mile from complain- 
ants' yard. And the parties of the first part — the railroad 
companies — among other things, agreed that "they would 
establish no other stock yard in Nashville," and that they 
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•would "deliver, and cause to be delivered, to said party of the 
second part ail . live stock shipped over the roads of the 
parties of the first part, and consigned to the city of Nash- 
ville; the parties of the first part hereby agreeing to make 
this stock yard of the party of the second part their stock 
dépôt for said city, and will not deliver at any other point or 
points of the city, and agrée to deliver ail live stock shipped 
to said city of Nashville at the yards of the party of the sec- 
ond part." 

In furtherance of this contract Edward B. Stahlman, de- 
fendant's traffic manager, and owner of $5,000 of the capital 
stock of the stock-yard company, issued the following ordsr, 
addressed to defendant's agent, dated July 10, 1880: "On 
the fifteenth inst. there will be opened and ready for business 
the stock yards erected by the Union Stock Yard Company, 
at Nashville, Tenn. Thèse yards bave every facility for the 
proper handling and care of live stock, and will be constituted 
our stock delivery and forwarding dépôts. Live stock from 
and after that date consigned to Nashville proper, or destined 
to any points over our line via Nashville, should be way-billed 
care of the Union Stock Yards ;" and on the twenty-fourth of the 
same month James Geddes, defendant's superintendent, sup- 
plemented the foregoing order with a notice to complainants in 
the following words : "I am directed by Mr. De Funiak, gên- 
erai manager, to notify you that after the last day of July, 
1880, no delivery of stock will be made to you at our plat- 
form hère, Nashville dépôt," to-wit, the platform, gaps and 
pens communicating with complainants' yard, where the de- 
fendant had heretofore delivered to them, 

Complainants remonstrated against this threatened dis- 
crimination against them and their business; but, beingun- 
able to induce any change in defendant's avowed poliey, filed 
their bill in which they pray for an injunction to restrain 
"defendant's agents and officers and servants from interfering 
with or in any manner disturbing the enjoyment and facili- 
ties now accorded to complainants by the said défendant 
upon its lines of railway, for the transaction of business now 
carried on by the complainants, and especially from exclud- 
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ing or inMbitiQg persons from consigning stock to complain- 
ants, and from refusing to receive and transport stock from 
complainants' yard, and from interfering with or in any way 
disturbing the business of the complainants, and from re- 
fusing to permit the complainants to continue their busi- 
ness on the same terms as heretofore." The injunction 
asked foris both inhibitory and mandatory; it seeks to pro- 
hibit the doing of threatened and alleged wrongful acts, and 
to compel défendant to continue the facilities and accommo- 
dations heretofore accorded by défendant to complainants; 
and the q^uestion is, are complainants entitled, preliminarily, 
to the relief prayed for, or any part of it ? 

The facts suggest the very important inquiry, how far rail- 
roads, called into being to subserve the public, can be lawfully 
manipulated by those who control them to advance, inoident- 
ally, their own private interests, or depress the business of par- 
ticular individuals or localities, for the benefit of other persons 
or communities. As common carriers they are by law bound 
to receive, transport, and deliver freights, offered for that 
purpose, in accordance vrith the usual course of business. 
The delivery, when pracfcicable, must be to the consignée. 
But the rule •which requires common carriers by lând to de- 
liver to the consignée personally at his place of business, has 
been somewhat relaxed in favor of said roads on the ground 
that they hâve no means of delivering beyond their lines; 
but it was held in Vincent v. The Chicago é Alton R. Co. 49 
111. 33, that at common law, and independent of the stat- 
ute relied on in the argument, that in cases where a shipment 
of grain was made to a party having a warehouse on the line 
of the carrying road, who had provided a Connecting track 
and was ready to receive it, it would be the duty of the rail- 
road Company to make a personal delivery otthe grain to the 
consignée at his warehouse ; because, say the court, "the com- 
mon-law rule must be applied, as the necessity of its relaxa- 
tion" did not exist. 

This rule is just and convenient, and necessary to an expé- 
ditions and economical delivery of freights. It has regard to 
their proper classification, and to the circumstances of the 
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partîeular case. Under it articles susceptible of easy trans- 
fer may be delivered at a gênerai delivery dépôt provided for 
the purpose. But live stock, coal, ore, grain in bulk, marble, 
etc., do not belong to this class. For thèse some other and 
more appropriate mode of delivery must be provided. Hence 
it is that persons engaged in receiving and forwarding live 
stock, manufacturers consuming large quantities of heavy 
material, dealers in coal, and grain merchants, receiving, 
storing, and forwarding grain in bulk, who are dépendent on 
railroad transportation, usually sélect locations for the prose- 
cution of their business contiguous to railroads, where they 
can hâve the benefit of side connections over which their 
freight can be delivered in bulk at their private dépôts ; and 
may a railroad company, after encouraging investments in 
mills, fumaces, and other productive manufacturing enter- 
prises on its Une of road, refuse to make personal delivery of 
the material necessary to their business, at their dépôts, 
erected for the purpose, and require them to aocept delivery 
a mile distant, at the dépôt of and through a rival and com- 
peting establishment ? Or may such railroad company estab- 
lish a "Union Coal Tard" in this city, and constitnte it its 
dépôt for the delivery of coal, and thus impose on ail the coal 
dealers in the city, -with whom it bas side connections, the 
labor, expense, and delay of carting their coal supplies from 
such gênerai delivery to their respective yards ? Or may such 
railroad company, in like manner, discriminate between grain 
elevators in the same place,— constitute one elevator its dépôt 
for the delivery of grain, and force competing interests to 
receive from and transfer the grain consigned to them through 
such selected and f avored channel ? 

If railroad corporations possess such right, they can de- 
stroy a refraetory manufacturer, exterminate or very mate- 
rially cripple compétition, and in large measure monopolize 
and control thèse several branches of useful commerce, and 
dictate such terms as avarice may suggest. We think they 
possess no such power to kill and make alive. Impartiality 
in serving their patrons is an imperative obligation of ail 
railroad companies; equality of accommodations in the use 
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of railroads is the légal right of everybody. The principle is 
fpunded in justice and necessity, and has been uniformly 
recognized and enforced by the courts. A contrary idea 
would concède to railroad -oompanies a dangerous discrétion, 
and inevitably lead to intolérable abuses. It would, to a lim- 
ited extent, make them masters instead of the servants of 
the public. By an unjust exercise of such a power they could 
destroy the business of one man and build up that of another, 
puniah an enemy and reward a friend, depress the interests 
of one community for the beneflt of its rival, and so manipu- 
late their roads as to compel concessions and secure inci- 
dental profits to which they hâve no légal or moral right what- 
ever. 

The case in hand is but a sample of what might be done 
by thèse corporations if the power claimed in this case is 
possessed by them. Complainants' stock yard was purchased 
and fitted up at a heavy outlay of money. It was, at the time, 
a uecessiiy to defendant's business. By the express agree- 
menf or. tacit understanding of the parties suitable connec- 
tions fpr receiving and delivering stock were made, of which 
the défendant availed itself for 12 years. But, after thus 
' ftccepting the beneflts of complainants' expenditures, the de- 
fendant proposes to sever its' connections, withhold further 
accommodations, décline to reçoive from or deliver stock at 
complainants' yard, conoentrate its patronage on the Union 
Stock Yard Company, require ail consignors to way-bill their 
stock to the care of said favored company, and, by this in- 
vidious discrimination, compel complainants to carry on their 
trade through a rival yard, or else abandon their established 
and lucrative business. The exécution of defendant's threat 
would destroy complainants' business, depreciate their prop- 
erty, and deprive the public of the protection against exor- 
bitant charges which legitimate compétition, conducted on 
equal terms, always insures. Complainants' yard is on de- 
fendant's road; it furnishes every needed facility; was pur- 
chased and improved in the belief that they would receive the 
same measure of accommodation extended to others sustain- 
ing the same relation to défendant; défendant can receive 
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and dîseharge stock at complainants' yard as easily au.d 

cheaply as it can at the Union Stock Yard Company's yards. 

' Such delivery is both practicable and convenient, and it is, 

•we think, its légal duty, under the facts of this case, to do so. 

But défendant, protesting that the proposed discrimination 
in favor of the Union Stock Yard Company would, if executed, 
constitute no -wrong of which complainants ought justly to 
complain, contends — First, that complainants, even suppos- 
ing the law to be otherwise, hâve an adéquate remedy at law, 
and therefore cannot hâve any relief from a court of chancery ; 
and, second, that if a chancery court may entertain jurisdic- 
tion, no relief in the nature of a mandatory order to compel 
défendant to continue accommodations to the complainants 
ought to be made until the final hearing. If such is the law it 
must be so administered. But we do not concur in this inter- 
prétation of the adjudications. Those cited in argument are 
not, we think, applicable to the facts of this case. Complain- 
ants could, in the event défendant carries its threat into exé- 
cution and withholds the accommodations olaimed as their 
right, sue at law and recover damages for the wrong to be 
thuB inflicted. But they could not, through any process used 
by courts of law, compel défendant to spécifie allypçrform its 
légal duty in the premises. And this imperfect redress çould 
only be attained through a multiplicity: of suits, to be prose- 
cuted at great expense of money and labor; and then, after 
reaching the end through the harassing delays incident to such 
litigation, complainants' business would be destroyedj and the 
Union Stock Yard Company, bom of favpritism and fostered 
by an illégal and unjust discrimination, would be secure in 
its monopoly. Hère an adéquate remedy can be administered 
and a multiplicity of suits avoided. 

One other point remains to be noticed. Ought a manda- 
tory order to issue upon this preliminary application ? Clearly 
not, uniess the urgency of the case demanda it, and the rights 
of the parties are free from reasonable doubt. The duty which 
■the complainants seek by this suit to enforce is one imposed 
and defined by law — a duty of which the court has judicial 
knowledge. The injunction compelling its performance, pend- 
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îng thîs controversy, can do défendant no harm ; wliereas a 
suspension of accommodations would work inévitable and 
irréparable mischief to complainants. The injunetion prayed 
for will, therefore, be issued. 



Hayden V. Dbdey and otliers. 
(Œreutt Court, N. B. Illinois. , 1880.) 

1. EqUITT JtTBrSDICTION — MORTGAGE FollECI^OSURK — PeRSOW AL LrABrLITT 

OF MoBTGAGOB's Gkantee. — The grantee of a mortgagor assumed 
the mortgage debt, but it did not appear that such assumption waa a 
part of the considération for the conveyance. A bill was subsequently 
flled to foreclose the mortgage, and obtatei a decree for any deflciency 
against the grantee of the mortgagor. Pending this suit the mort- 
gaged property was sold under a prior mortgage, and no rédemption 
was made from such sale. Hdd, the court still had jurisdiction to 
pass upon the question of the personal liability of the grantee of the 
mortgagor. 

2. MoBTOAGB — MisTAKE — PuKCHASEB. — ^The grantee of a mortgagor ean- 

not set up a mistake as against the bona fide purchaser of the mort- 
gage notes bef ore maturity. 

B. B. Bacon, for complainant. 

Blodgett, D. J. The bill in this case was fîled to fore- 
dose a mortgage dated July 28, 1876, given by Solomon 
Snow and wife to secure the payments of two notes, of even 
date with the mortgage, for $6,000 each, payable in two and 
three years, respectively, to the order of the maker, and by 
him indorsed to J. E. Lockwood, said mortgage being subject 
to a prior encumbrance by trust deed to E. C. Larned, as 
trustée, to secure the payment of $28,000. The bill alleged 
that Solomon Snow, after the making of the mortgage in 
question, on the fourteenth of Deoember, 1875, sold and con- 
veyed the mortgaged premises to William C. Snow, subject to 
the said two encumbrances, and that William C. Snow, on 
the twenty-eighth day of January, 1876, conveyed the premises 
to Isaac M. Daggett, subject to the same encumbrances, and 
that Daggett, on the twelfth day of April, 1876, conveyed the 
premises to the défendant William Drury, subject to the said 
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two encum'braiices, and by the deed from Daggett to Drury 
the latter agreed to assume and pay the said encumbrances, 
and that the said encumbrances formed a part of the consid- 
ération or the purchase prioe for the said premises, "whioh 
agreement was in the folio wing words : "Subjeet to a certain 
trust deed executed by Solomon Snow and Elizabeth L., bis 
wife, to E. C. Larned, trustée» to secure the payment of 
$28,000, dated July 28, 1875, due in five years from date, 
with interest at 10 per cent, per annum, payable semi-annu- 
ally, and also subjeet to another trust deed executed by Sol- 
omon Snow and wife to E. B. Bacon, to secure the payment 
of $12,000, dated July 28, 1875, due two and three years 
from date, with interest at 8 per cent, per annum, payable 
semi-annually, both of which said encumbrances the party 
of the secoùd part herein agreed to assume and pay." 

The bUl further allèges a default in the payment of the 
interest due on the notes, which fell due April 28, 1877, 
which default, by the terms of said mortgage, allowed the 
holder of said notes to elect to déclare the whole principal 
sum thereby secured, and the interest thereon, due and pay- 
able at once, and that such élection bas been made. The 
bill further charged that the said Joseph E. Lockwood, to 
whom Solomon Snow indorsed said notes, on the first of 
November, 1876, for a valuable considération to him in band 
paid, assigned and transferred said two notes to the com- 
plainant, who is now the légal owner and holder thereof. In 
the original bill the complainant prayed for a foreclosure 
of the mortgage and sale of the mortgaged premises, and in 
case the proceeds should not be sufficient to satisfy the 
amount due them, for a personal decree for the deficiency 
against the said défendant Drury. 

Drury answered, admitting the making of the notes and 
the mortgage, the conveyance of the mortgaged premises 
from the mortgagor to William C. Snow, and from Snow to 
Daggett, and from. Daggett to himself ; and that the deed 
from Daggett to himself contained the clause of assumption 
as set out in the bill, but averred that there was no agree- 
ment between himself and Daggett that he should assume 
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and pay tte saîd encumbrances ; and that it was not the 
intention of the 'parties to the deed that he should assume 
aaid encumbrances; and that the clause in said deed express- 
ing such agreement was inserted therein by the mistake of 
the scriveners who drew the same; and that he (Drury) 
accepted said deed without the knowledge that it contained 
said clause, and did not become aware of the faet that it did 
contain said clause until some time in July, 1877, when Dag- 
gett, for the purpose of correcting the mistakes of the scrive- 
ner, and effectuating the intention of the parties to the deed, 
executed and delivered an instrument, under seal, releasing 
the défendant Drury from the obligations to pay the said 
encumbrances. 

On February 17, 1880, complainant filed a supplemental 
bill, stating, in substance, that since the filing of the original 
bill a bill had been filed in this court against the said Drury 
and others by Eobert E. Kelly, the holder of the indebtednesa 
secured by the first mortgage for |28,000, and that such pro- 
ceedings had been had in said cause, that on the twenty- 
seventh day of June, 1878, a decree of foreclosure had been 
entered upon the said mortgage; and that upon the twenty- 
sixth day of July, 1878, the mortgaged premises were sold 
for the satisfaction thereof, and that no rédemption had been 
had from said sale; and- that a deed had been made to the 
purchaser, by the master in chancery, on the thirtieth day of 
October, A. D. 1879; and prayed that the amount found due 
by the master in this cause be entered by this court against 
the défendant William Drury in accordance with the assump- 
tion of the said indebtedness. 

Drury's answer to the supplemental bill admits the ex- 
haustion of the proceeds of the mortgaged premises by the 
foreclosure of the first mortgage, and refers to his answer to 
the original bill, which, he prays, may be taken as a part of 
his answer to the supplemental bill. The proof in this cause 
is mainly applicable to the questions of the fact whether or 
not the défendant Drury, in the purchase of the eQ[uity of 
rédemption of the mortgaged premises, agreed, as part of th& 
transaction, to assume and pay thèse two mortgage debts^ 
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and whetlier or not the clause of assumption in the deed from 
Daggett to Drury truly expressed the c on tract between the 
parties as to the payment of the said indebtedness. 

From a eareful considération of the testimony I hâve comô 
to the conclusion that it was not the agreement or intention 
of Daggett and Drury that Drury should assume and agrée to 
pay the indebtedness secured by thèse two mortgages, and 
that the clause in the deed to him, whereby he was made to 
assume and pay them, was inserted without his knowledge, 
and by mistake of the attorney who prepared the deed. My 
reasons for this conclusion are — First, that the proponderance 
of évidence on the question is largely in favor of the défend- 
ant. The testimony of Daggett, Whipple, and the défendant 
Drury on this point is so full and circumstantial as to leave 
almost no room for doubt on the question. They ail testify 
unequivocally that it was expressly understood that Drury 
was not to assume the encumbranoes, or either of them, and 
Drury said that he had no knowledge of the assumption 
clause in the deed to him until his attention was called to it 
by Mr. E. C. Larned, in April, 1877. Second, there was no 
motive or inducement for Daggett to exact such terms from 
Drury, his grantee, as Daggett had not assumed or agreed to 
pay the indebtedness. There was, therefore, no reason why 
he should gratuitously interest himself in securing a contract 
from Drury for the benefit of the mortgagee. Third, the nature 
of the transaction weighs heavily against the probability that 
any sane busines man would hâve assumed such a liability. 
The proof shows that Drury exchanged a farm in Mercer 
county, this state, for this and two other pièces of heavily- 
encumbered Chicago real estate; that the transaction took 
place in 1876, and that on the twenty-fifth of July. 1878, 
only a little over two years after, the property in question was 
sold under the decree of foreclosure on the first mortgage for 
$28,000, and that no surplus was obtained by such sale to 
apply on this mortgage. This circumstance, in my mind, 
tends strongly to corroborate the testimony of Daggett, Whip- 
ple, and Drury, that Drury only intended to purchase the 
equity, but did not intend to assume the prior indebtedness, 

v.3,no.l3— 50 
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He might hâve been willing to give hia farm for the chance 
that ail thèse three pièces of property would xealize something 
over and above encumbrances, but it is hardly reasonable to 
•believe, in view of what must hâve been its then value, that 
he would hâve assumed so grave a responsibility as to make 
himself personally liable for this heavy prior indebtedness. 
It is true that Mr. Hutchinson, who drew the deed from Dag- 
gett to Drury, testifies that he must, from the course of 
business, hâve drawn the deed according to instructions, and 
would not hâve inserted this assumption clause unless directed 
to do so; but his directions may hâve come from some one 
who had no authority in the- premises, or who was acting 
under a mistake or misunderstanding as to the terms of the 
contract. 

Two questions of law arise upon the facts in this case as I 
now find them — First, can the complainant maintain this bill 
solely for the purpose of obtaining a personal decree against 
the défendant Drury, assuming that he did agrée to pay the 
mortgage debt held by the complainant ? Second. It appear- 
ing as an admitted fact in the case, as it is alleged in the bill 
and not denied in the answer, that the complainant purchased 
the notes secured by this mortgage in November, 1876, for 
value, before any default or maturity thereof, and after the 
défendant Drury had, by the deed to him which then appeared 
of record, apparently assumed to pay this mortgage debt, can 
he now be heard to say, as against this complainant, that he 
did not assume such payment ? In other words, must the 
court présume that, the complainant purchased thèse notes 
upon the faith of Drury's assumption and agreement to pay 
the same. 

As to the first question, it is an established rule that when 
a court of equity has once obtained jurisdiction of the parties 
and subject-matter, it will retain it for the purpose of do- 
ing complète justice between the parties. The bill in this 
cause was filed for a foreclosure of the mortgage in question. 
The citizenship of the parties brought the subject-matter 
within the jurisdiction of the court. The relief prayed was 
such as the court was adéquate to give. It could not only 
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award a decree of forecloBure and sell the mortgaged prop- 
erty, bat could, under the ninety-seoond rule in equity, award 
a Personal judgment against whoever was liable for any 
deficiency after the application of the» proceeds of the sale ; 
and, it seems quite clear to me, it does not lose that juris- 
diction by the fact that the subject-matter of the mortgage 
has been sold by another decree to satisfy a prior enoumbrance. 
The court can now, if it were deemed necessary, enter a 
decree of foreclosure and direct a sale of the mortgaged 
premises, and, after a sale for a nominal amount, could give 
a Personal judgment for the deficiency; but, for my part, I 
do not deem it necessary to go through an empty form of 
foreclosure and sale to ascertain what the court knows 
judicially already, that the mortgaged property will fumish 
no fund to satisfy this mortgage debt. 

There is, however, another aspect of this cause upon whieh 
the jurisdiction of the court to enter a deoree on the merits 
of this cause may be retained. The complainant seeks by his 
bill to make a remote grantee of the mortgagor personally 
liable for this indebtedness. In a number of cases like this, 
where the assnmption and agreement to pay the mortgage 
debt were declared to be a part of the purchase money or 
considération for the deed of the mortgaged premises, the 
courts hâve held the grantee in the deèd liable, on the ground 
that he, by his deed, acknowledged himself to hold so much 
money for the use of the mortgagee. And in those cases, it 
has been said, a suit at law could bemaintained by the mort- 
gagee against the grantee of the mortgagor. Burr v. Béera, 
24 N. Y. 187; Ross v. Kenneson, 38 Mo. 396; Comstock v. 
Hitt, 37 N. Y. 456; Thompson v. Thompson 4 Ohio St. 333; 
Sanford v. Hays, 19 Com. 594. But in this case there is no 
admission that the assumption of the mortgage debt is a part 
of the considération. The récital of the deed to Drury is to 
the effect that he assumes and agrées to pay this enoum- 
brance. He does not admit nor déclare that a part of the 
purchase money was to be paid by him (Drury) in payment of 
this mortgage indebtedness, as was the contract in many of 
the cases I hâve cited, so that this case is brought by its 
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facts more direotly within èhe rule of the cases adjuSicated 
in. New Jersey and Massachusetts, which hold that the ha- 
bility of the grantee of the mortgagor, who has assumed the 
mortgage debt, can l»e enforced in equity by an application of 
the principle of équitable subrogation. From thèse various 
considérations I hâve, therefore, no difSculty in reaching the 
conclusion that the court still has jurisdiction to pass upon 
the question of Drury's liability, and to render a personal 
decree against him if justified by the law and facts. 

As to the second question, it appears from allégations in 
the bill which are not denied by the answer, and are admitted, 
that the complainant purchased the notes secured by this 
mortgage for a valuable considération, before due, and after 
the deed from Daggett to Drury had been made; and, in 
November, 1876, when thia transaction by the well-settled 
law of this state, where this transaction took place, and ail 
the parties resided, the assumption of this indebtedness by 
Drury enured to the beneflt of the mortgagee, and could be 
enforced by him either at law or in equity. The mortgagor 
in this case was the holder of thèse notes ; that is, thèse notes 
were given to be negotiable, made payable to the order of the 
mortgagor, and the mortgage passed with the notes as an 
incident then free of the equities between the original parties. 

The case of Carpenter v. Logan, 16 Wall. 27, sustains fuUy 
the doctrine which I hâve laid down hère, that the parties to 
a mortgage cannot set up a mistake as against the purchaser 
of the notes and the holder of the mortgage debt. The same 
doctrine was affirmed in the case of the New Orléans Canal 
dt Barge Co. v. Montgomery, 95 U. S. 16. The court must 
therefore présume that when the complainant purchased thèse 
notes she took them .vith knowledge of the fact that the 
défendant Drury had assumed and agreed to pay them, and 
that the obligation could be enforced by the holder of the 
notes. The défendant Drury had by this deed made himself, 
apparently, at least, a quasi party to the notes. He had 
agreed to assume and pay thèse notes, and thereby had given 
them, the court must présume, currency in the market. The 
mortgagee — that is, the hona fide holder of thèse notes — is, to 
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the extent of this mortgage, a purehaser of the mortgaged 
premises. Jones on Mortgages, § 710, (Ist Ed.) 

In Pierre T. Faunce, 47 Me. 507, the court says : "A mort- 
gage is pro tanto a purchase, and the bona fide mortgagee is 
equally entitled to protection as the hona fide grantee. So 
the assignée of a mortgage without notice is on the same 
footing with a hona fide mortgagee in ail cases. The reliance 
of the purehaser is upon the record, and when that disclosea 
an iinimpeachable title he receiYes the protection of the la-w 
as against unknown and latent defects. In this case the 
défendant Drury seeks to avoid the effect of the assumption 
of the debt on the ground of mistake, and the case seems +.t 
me to stand on precisely the same ground that it woùld occupy 
if he had filed a bill in equity to reform the deed, upon the 
ground that the assumption clause was inserted in it by mis- 
take. And the rule is well settled that such a mistake can- 
not be rectified to the préjudice of an innocent purehaser for 
value. Story's Eq. Jur. § 165 ; Luckman v. Wood, 69 111. 
329. And if Drury could not be allowed to reform the deed 
by direct proceedings for that purpose, as against. the bona 
fide holder of this mortgage and notes, who bas purchased 
{hem on the faith of this assumption appearing on the record, 
it is equally clear that he cannot be allowed to set up that 
defence in this cause. I therefore conclude that while, a? 
between Drury and Daggett, this clause of assumption^Was 
•wrongfuUy inserted, or at least imprqperly inserted in "the 
deed, yet such mistake cannot be set up .against the com- 
plainant, who has purchased thèse notes on the faith of 
Drury's apparent assumption of them, which then appeared 
of record ; and I also hold that the release deed made by 
Daggett to Drury from this assumption must be deemed inop- 
erative as against complainant, and the decree will be for the 
complainant against Drury for the amount of the mortgage 
debt. The case shows that there has been a référence to the 
master, and a report made on it, some time in November last, 
of the amount due, as stated by the master, and I give a Per- 
sonal judgment for the amount, and interest from tho date 
cf the master' s report. 
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In re Eunzi and others, Bankrupts. 

(Ovreuît Gmrt, 8. D. lUinoia. Auguat, 1879.) 

1 OtmiBnicTioN — Service op Process. — Suit was brought and proceas 
served upon a défendant in one county, and additional process issued 
and served upon anotlier défendant in another county, under the laws 
of the State of Illinois. Jldd, that it could not be objected, after 
judgment, that the défendant flrst served did not réside within the 
county in which suit was brought. 

2. BAHKETJPTCy — PREFERENCE — JUDGMENT AUTD BxBCtTTION. — It is Com- 
pétent for a créditer to institute a suit against abankrupt, and obtain 
Judgment by default, and issue exécution, and unless the bankrupt 
does some act by which he has participated in some way in the act of 
the creditor, the préférence thereby acquired is a valid préférence as 
against other creditors. 

8. Samb— Samb— Samb — Evidencb. — It will be sufflcient to defeat this 
préférence if there has been but a slight participation by the bankrupt 
in ih9 act of the creditor, but the évidence of such participation must 
be sufficient to bring conviction to the mind. 

Appeal froin district court. 

J. H. Yeager, for appellant. 

Dbummond, C. J. This is an appeal by the assignée of the 
bankrapts from an order of the district court allowing a 
claim of John Fischback against the estate of the bankrupts. 

Fischbaeh recovered a judgment against the bankrupts on 
the twenty-ninth day of March, 1878, in the circuit court of 
Montgomery county, of this state, under the foUowing cir- 
cumstances: Fischback had, from time to time, advanced 
money to the bankrupts to assist them in their business, for 
■which he had received promissory notes. In the spring of 1878 
he seemed to be very anxious to hâve hisulaim paid or secured, 
and there is some évidence tending to show that the bank- 
rupts proposed to give Mm a mortgage, which, however, was 
not done. It is also apparent that Lehman particularly, who 
was the father-in-law of Fischback, was very anxious that his 
claim should be secured or paid. The bankrupts knew at 
the time that they were insolvent, and would be unable to 
pay ail their debts. 

It seems to hâve been thought by Fischback, in consulta- 
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tion vfiih. his counsel, that the most certain way of seeuring 
his claim was to obtain a judgment against the bankrupts as 
early as practicable, and there being no court held in Madi- 
Bon county, wliere the bankrupts resided, in which a judg- 
ment could be obtained at an early day, it was agreed between 
the créditer and his counsel that service should be had upon 
Lehman in Montgomery county, where the court sat in March, 
80 that a judgment could be there obtained. 

The wife of Lehman informed her daughter (Pischback's 
■wife) that her husband proposed to go to Montgomery county, 
and the daughter told her husband, and acoordingly arrange- 
ments were made to hâve a suit commenced, déclaration 
filed, and process issued and served on Lehman in Montgom- 
ery county, which was acoordingly done, and then a process 
issued to Eunzi, the other partner, to Madison county, and 
was served upon him there, and judgment was obtained by 
default against the parties. 

It may be admitted that the partners were insolvent when 
Pischback instituted his suit to recover the judgment which 
constituted the foundatiou of his claim, and that Fischback 
had reasonable cause to believe that they were insolvent. But 
it is insisted by the assignées of the bankrupts, in the first 
place, that the circuit court of Montgomery county had no 
jurisdiotion to render the judgment ; and, secondly, that Leh- 
man, the father-in-law of Fischback, aided the latter in obtain- 
ing his judgment, and thereby procured the property to be 
seized on the exécution which was issued in the case, and that 
Fischback thus acquired an unlawful préférence. 

It is said that the court had no jurisdiction of the case, 
because ueither of the défendants resided in Montgomery 
cbunty at the time that the writ was issued and served, and 
that the true construction of the statute, which authorizes a 
suit to be commenced and process to be served on one défend- 
ant in a particular county, and then for another process to 
issue to a différent county, to be served on another défendant, 
is only where one of them résides in the county where the 
suit is brought and the process ûrst issues. 
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The language of the statuts is that it shall not be lawful 
for any plaintiff to sue any défendant out of the county where 
the latter résides or may be found, except in local actions, 
and except that in personal actions, at law, when there is 
more than one défendant, the plaintiff eommencing his action 
where either of them résides may hâve his writ issued directed 
to another county. 

It will be observed that the statute, in the last clause, 
leaves out the words "or may be found," which existed in the 
first ; and the question is whether it was intended to exclude 
the court from jurisdiction of the case where one of the 
défendants was found in the county, although he did not 
réside there. I can hardly think that this is the true con- 
struction of the statute. For the purposes which the law had 
in view, it may he said, I think, that wherever the défendant 
was found and served with process, he might be considered, 
as to the action, to be there a résident. Clearly, although he 
might be a résident, it would be indispensable that he should 
be found and served there; which could not be done unless 
he was personally in the county. Again, the authorities of 
this state seem to imply, if there is any objection to the form 
of the action, where parties réside and are served in différent 
counties, that it is incumle.it on the défendants to take 
advantage of the defect before judgment, by bringing the mat- 
ter, in which the objection consiste, to the notice of the court. 
Nothing of that kind was done hère, and so I think the court 
had jurisdiction of the cause, and the judgment must be con- 
sidered as operative upon the bankrupts. 

As to the other objection : 

The suprême court of the United States bas decided in sev- 
eral cases that it is compétent for a créditer to iiistitute a suit 
against a bankrupt, andobtain judgment by default, and issue 
exécution, and unless the bankrupt does some act by which he 
bas participated in some way in the act of the creditor, the 
préférence thereby acquired is a valid préférence as against 
other creditors. 

It is true, the suprême court bas said that it is sufficient if 
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the active participation of the bankrupt îs elight ; and thé 
question is whether tliere is any évidence in this case wliich 
shows that the bankrupts, or either of tbem, had any part in 
the scheme, which was undoubtedly devised between Fisch- 
back and his counsel, to hâve process served upon Lehman 
in Montgomery county. In other words, did Lehman go to 
Montgomery county in order that process might be served on 
him in the case, or did he connive at it, or bave any intima^ 
tion of the design of Fisohback and his counsel? If so, then 
it may be said that he participated in the act, and so pro- 
cured, within the language of the statute, his property to be 
taken upon exécution, and a préférence to be thereby ac- 
quired which would be unlawful. Lehman communicated 
his purpose to go to Montgomery county to his wife, she to 
her daughter, Fischback's wife, and the latter to her husband. 
Both Fischback and Lehman deny that the latter had any 
knowledge whatever of the purpose to institute suit and serve 
process. It is perhaps fair to say that there are circum- 
stances in the case which look suspicions. Lehman mentioned 
to bis partner his purpose to go, and bis partner told him it 
was no use, but he finally concluded to go; obtained no 
money from the creditor of the firm.'who, it is conceeded, 
resided in Montgomery county, but obtained notes for the 
debt that was due. 

There seems to be a little particularity in the communica- 
tion by Lehman's wife to her daughter, and by the latter to 
her husband, which is calculated to arouse suspicion; but it 
is incumbent on the assignée to prove that the bankrupts, or 
one of them, did procure, within the meaning of the décisions 
of the suprême court of the United States and of the law, a 
judgment and exécution. There must, in other words, be 
sufficient évidence to bring conviction to the mind, and to 
enable the court to say that it believes, from the évidence, 
that this was the intention of the bankrupts. And the testi- 
mony hardly comes up to this demand of the law. There are 
suspicions circumstanees, but suspicion is not enough; there 
must be conviction or belief of the existance of the faet. 

The view which the district court took of the case was 
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that there was not sufficient évidence to warrant that court 
in holding that the judgment and exécution gave an unlaw- 
ful préférence to Pischback, and in that opinion I concur; 
and therefore the decree of the district court will be affirmed. 

Note.— bee Farsona y. Caswéll, 1 Fbd. Bep, 74. 
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CozzENS, Assignée, v, Peckham. 

CozzENS, Assignée v. Smith. 

(District Court, D. Rhode Idand. August 20, 1880.) 

I. Banketjptcy — FRAtTDUUENT MoRTGAOB — BuKDKN OF Phoof. — In ordcr 
to defeat the claims of a mortgagee to the proceeds of the mortgaged 
real estate of a bankrupt mortgagor, the assignée must establish by a 
prépondérance of eridence (1) that the mortgagor was insolvent at the 
time of the exécution and delivery of the mortgage, (2) that the mort- 
gagee had reasonable cause to believe that such mortgagor was insol- 
' vent when he accepted the mortgage, and (3) that such mortgagee 
knew that said mortgage was made in fraud of the bankrupt law. 

In Equity. 

William P. Sheffield, for Peckham and Smith. 

Samuel R. Honey, for Cozzens, Assignée. 

Knowles, D. J. By agreement of councel thèse causes 
hâve been submitted to the court as really one cause, and the 
court been authorized and requested to consider them as one, 
althougb in fact, according to the record, each one of them 
is entitled to be treated as unconnected with any other of the 
séries. That two of them are designated * * * * as 
cross-bills, is an immaterial fact. Under the arrangement it 
seems proper hère to premise that I deem myself authorized 
to state the case, and the questions presented at the hearing, 
and my rulings or findings upon those questions, as briefly as 
may be consistent with intelligibility and clearness. The par- 
ties, in submitting thèse causes, of their own motion, un- 
checked by the court, hâve adopted a novel course; and that 
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the court, in disposing of them, should do lîkewîse, îs but a 
natural séquence. 

The case presented to the court is substantially this : Wil- 
liam J. Cozzens, as assignée in bankruptcy of E. Truman 
Peckham, has in his hands and control the sum of about 
$3,475, the proeeeds of a parcel of real estate to which he 
became entitled as assignée, subject, as is alleged, to two 
mortgages thereon, executed by said Peckham within the 
two months next preceding the commencement of proceed- 
ings in bankruptcy against him. The assignée refusing to 
recognize thèse mortgages as valid, by order of the court the 
estate was sold at auction, free and discharged of the claims 
of the mortgagees, and the proceads, less expenses of sale, 
paid over to the assignée, to be in his hands, subject to the 
just claims, if any, of the said mortgagees. 

Soon after the sale, one of those mortgagees, Wm. P. Peck- 
ham, a brother of the bankrupt, filed his biU against the said 
assignée and the bankrupt, claiming that out of said pro- 
eeeds he should be paid the amount of his mortgage claiin, 
(about |1,200,) and the other mortgagee, John G. Smith, a 
brother-in-law of the bankrupt, filed his bill, claiming that 
out of said proeeeds he should be paid the amount of his 
mortgage claims, (about $2,773.46.) Whereupon the said 
assignée filed what are styled cross-bills against the said 
mortgagees, respectively. To ail thèse bills, answers and 
replications were made as required by the rules, and évidence 
taken — the parties themselves giving testimony as witnesses 
before the commissioner. 

The mortgagees, in their biUs and answers, assume and aver 
that their claims are just and undisputable, and the mort- 
gages to them unimpeachable, despite the provisions of the 
bankrupt law; while, on the other hand, the bills and answers 
of the assignée involve and embody a déniai of the alléga- 
tions contained in the bills and answers of the mortgagees, and 
explicitly charge, in answers as well as in bills, as follows : 
"That the said E. Truman Peckham was insolvent at the 
time of the exécution and delivery of the mortgage deeds in 
question, and that the said mortgagees, respectively, had rea- 
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sonable cause to believe the said E. Truman Peckham to be 
insolvent when they accepted said deeds, and knew that said 
mortgagea were made in fraud of an act entitled, 'Au act to 
establish a uniform System of bankruptcy throughout tlie 
Umted States,' passed March 2, 1867, and the several acta 
in amendment thereof and in addition thereto." 

As conceded and assumed in argument at the bar, so must 
it be conceded hère, that hère arises the pivotai point of the 
cause or séries of causes under discussion. Had there been 
no sale of the laud, and the assignée had filed his bill to set 
aside the said mortgages as void, upon him would hâve rested 
the burden of sustaining by satisfaetory proof the threefold 
allégation above quoted, to say nothing of the absence of any 
allégation as to the intent of the baukrupt. The same bur- 
den rests upon him hère. His right to retain said proceeds, 
as against the demand of the mortgagees, dépends upon his 
establishing by a prépondérance of évidence the three afore- 
said allégations; it being understood to be an admitted fact 
that the intent of the bankrupt was to seeure his créditer 
brother, and brother-in-law. To this conclusion I hâve ar- 
rived after a deliberate considération and study of the plead- 
ings and évidence submitted to me, and therefore proceed to 
consider the questions presented : 

1. Was the said E. Truman Peckham insolvent at the time 
of the exécution and delivery of the mortgage deeds in ques- 
tion? 

As already stated, the assignée is bound to satisfy the 
court, by a prépondérance of évidence, that the bankrupt 
■waa insolvent at the date speciiied. This, I must adjudge, 
he has failed to do. Indeed, it may be questioned whether 
any évidence even tending to support this allégation was 
offered, other than a copy of a writ of attaohment, which 
was admitted under an objection which I am constrained 
hère to adjudge well founded, and an oiïer to produce from 
the files of the district court the original inventory and list of 
debts filed by the bankrupt, Peckham, at a certain stage of 
thia bankruptcy proceeding in his case, also admitted under 
objection, now adjudged well taken. 
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2. Did the said mortgagees, respectively, hâve reasonatlo 
cause to believe said E. Truman Peckman to be insolveut 
when they aceepted their deeds ? 

An affirmative apswer to this question cannot be given, in 
view of the évidence — rather the absence of évidence — even 
tending, in any appréciable degree, to justify such an answer. 
What might bave been elieited from some of the witnesses 
under a searching examination, or cross-examination, we are 
lef t to imagine ; but as their testimohy, given upon written 
interrogatories, is presented to the court, any other than a 
négative answer to the question would involve a charge of 
wilful false swearing against more than one of the witnessea 
and parties litigant. 

3. Did said mortgagees know that said mortgages were 
made in fraad of the bankrupt law ? 

Upon the point hère presented no ruling or finding is re- 
quired. My finding upon the first two questions, as above 
stated, being in favor of the mortgagees, a ruling upon this 
third question becomes unnecessary. Still, as the point was 
raised, and fuUy discussed at the bar, and has been duly con- 
sidered. I will hère add that upon this point, also, my find- 
ing is in favor of the mortgagees. 

And hère, before closing, I will add, as not irrelevant, that 
I find no sufficient ground for the claim of the mortgagees, ' 
one or both, that their mortgages were made and reoeived 
in virtue of a valid paroi agreement of a date three or more 
months prior to the twenty-second of January, 1878 ; and 
therefore, as to that point, my finding is in favor of the as- 
signée. 

The resuit is that the court adjudges that the assignée fails 
to establish his claim to retain the said proceeds, as against 
the claim of the said mortgagees; that no party recover costs ; 
that unless within — days the parties can agrée upon the 
amount justly due said mortgagees, it be referred to a master 
to inquire, ascertain, and report as to said amounts ; and that 
proper decrees, in conformity with this opinion, be prepared 
and entered in the several causes above euumerated. 
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In THE Mattee op Eeed, Bankrupt. 

(Circuit Court, 3. Massachusetts. September 30, 1880.) 

1. Bankbuptcy— Pbefbbence— Fkaud. — Under the amended sections of 
the bankrupt act a créditer may pruve liis whole debt, even after a 
recovery bas been had against him for a préférence, in the aosence of 
actual f rand. 

Morse é Stone, for appellanta. 

A. E. Pillsbury, for appellee. 

Cliffobd, C. J. Creditors who accepted a préférence from 
a bankrupt debtor during the opération of the provision of the 
Eevised Statutes, having reasonable cause to believe that the 
same was made or given by the debtor contrary to the pro- 
visions of the bankrupt act, could not prove the debt or claim 
on account of whioh the préférence was made or given; nor 
could suoh a creditor receive any dividend until he had first 
Burrendered to the assignées ail property, money, benefit, or 
advantage received by him under such préférence, Eev. St. 
§ 5084. Congress subsequently amended that provision in 
certain important particulars. Altérations were made and 
new provisions adopted to facililate the prooeeding; when the 
requisite number of creditors do not pétition, the court may 
grant delay, and the provision is that if at the expiration of 
that time they appear, then the matter of bankruptcy shall 
proceed, and such person shall be adjudged bankrupt. The 
assignées may recover back the money or property paid, 
conveyed, sold, assigned, or transferred in préférence, con- 
trary to this act, provided that the person reoovering such 
payment or conveyance had reasonable cause to believe that 
the debtor was insolvent, and knew that a fraud ou the act 
was intended ; and such a person, if a creditor, shaU not, in 
cases of actual fraud on his part, be allowed to prove for 
more than a moiety of his debt. It appears that the bank- 
rupt ûled his voluntary pétition in bankruptcy, and that he 
was adjudged bankrupt in a regular prooeeding in bankruptcy ; 
the appellee was a créditer of the bankrupt, holding two notes 
signed by him, payable on demand, and interest, to the order 
of the creditor, one for $2,000, and the other for $1,000; 
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and that the credîtor -was also an indorsor for the bankrapt 
in the sum of $1,450. Préférences were Btrictly forbidden 
bv the bankrupt act, and by the several statutes, the provis- 
ion being that a ereditor, who reoeives a préférence, shall not 
be permitted to prove bis claim, nor, in case the proof was 
previously given, shall he receive any dividend therefrom until 
he shall first surrender to the assignée ail property, money, 
benefit, or advantage received by him under such préférence. 
Assignées might recover back such a préférence under the 
original act, as well as under the last amendment; but the 
original act, together with the Eevised Statutes, forbid proof 
by a preferred créditer unless he should surrender bis préfér- 
ence, the requirement being that the surrender must be vol- 
untary, and before the final judgment against him for the 
amount of the préférence. During the opération of that 
provision, there would not hâve been any difficulty in deter- 
miping the question before the court, but that provision is re- 
pealed by a subséquent enactment, which is inconsistent with 
the former act. 18 St. at Large, 181. Particular attention 
must be given to the amendment, or new régulation, which 
provides that where a préférence bas been given by payment, 
assignment, or transfer, and the debtor shall afterwards be 
adjudged a bankrupt, the assignée may recover back the 
money or property so paid, assigned, or transferred, contrary 
to the act, provided that the person receiving such payment 
or conveyance had reasonable cause to believe the debtor was 
insolvent, and knew that a fraud on the act was intended. 
Then foUows the clause of the section in question, which pro- 
vides that such person, if a ereditor, shall not, in case of 
actual fraud on his part, be allowed to prove for more than a 
moiety of his debt ; and the f urther provision is that this lim- 
itation on the proof of debts shall apply to cases of voluntary 
or involuntary bankruptcy. Différent judges hâve construed 
that provision differently, but the correct construction, in my 
opinion, is that adopted by Judge Lowell, in Re Currier, 2 
Lowell, 436. His décision is to the effect that the new enact- 
ment provides, by necessary intendment, that if there has been 
no actual fraud, the ereditor may prove his whole debt, even 
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after a recovery has been had against him for the préférence ; 
which conclusion is certainly justified by the ianguage of the 
enactment, as plainly and clearly as the other neeessary con- 
clusion, that the creditor shall only be allowed to prove for a 
moiety of his debt in cases of actual fraud. Corresponding 
yie-ws hâve been held by other judges, whose opinions are also 
satisfactory. In re Kaufman v, Houck, 19 B. E, 284. No 
difficulty would arise, says Nixon, 3., if the amendment 
stood alone, but the section before the change expressly pro- 
hibited any proof by a creditor who knowingly received a 
préférence. Creditors desired a change, and congress granted 
their request, as it was deemed a hardship that they should 
loose their whole claim in case they made an effort to secure 
an honest debt. Congress interfered to modify the rigor of 
the prior law, and the only limitation it puts upon the proof 
of debts is the loss of one-half of the claim when actual fraud 
is proved against the creditor ; but he may prove the whole if 
there is no actual fraud in the transaction. Unless such is 
the neeessary implication of the Ianguage employed, it is 
impossible to say what was intended by the law-makers. In 
re Newcombe, 18 B. E. 85. Contrary opinions bave been 
given by two other judges. In re Stein, 16 B. E. 270; In re 
Cramer, 13 B. E. 235. Beyond doubt the question must 
dépend upon the true construction of the act of congress, 
and I am of the opinion that congress intended to moderato 
the rigor of the prior rules and to allow the creditor, after 
payment back of the préférence, whether by suit or otherwise, 
to prove their whole debt, in case they had been guilty of no 
actual fraud. Moneys were paid by the bankrupt to the cred- 
itor, within the period constituting a préférence, but the as- 
signée sued the creditor and recovered it back before the 
creditor offered to prove his debt. Actual fraud, or fraud 
in fact, is not pretended in this case, as distinguished from 
what is known as fraud in law. Being of the opinion that 
congress intended to distinguish between mère technical fraud 
and fraud in fact, I am of the opinion that the ruling of the dis- 
trict court in allowing the creditor to prove his debt is correct. 
Decree afiirmed. 
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Bbummitt V. HowAED anfl otliers. 

{Circuit Court, D. Massachutetts. Beptember 30, 1880.) 

1. Patent No. 177,466, dated May 16, 1876, for an improvement in the 
metbod of uti^lizing the leather of old card clotbing, from which the 
teeth hâve been removed, not sustained. 

In Equity. 

F. A. Dearborn, for complaînant. 

E. P. Howe,'tot défendants. 

LowELL, G. J. The oomplainant has letters patent, No, 
I77,é66, dated May 16, 1876, for an improvement in the 
method of utilizing the leather of old card clothing, from 
which the teeth hâve been removed. The invention is fuUy 
described in the spécification, and again in the claim, which 
is for "the method of utilizing the leather of old card clothing 
by heating it with gum tragacanth, and resetting it with 
teeth reversely to the original teeth, substantially as de- 
scribed.* 

The machinery for setting teeth for cards was old; the 
treatment with gum tragacanth was old ; but it is only within 
a very few years that old card clothing has been put to use 
a second time. The application of gum tragacanth does not 
appear to be important, and it has been used by the défend- 
ants to a very slight extent. The actual discovery relied on 
is that of turning the leather so as to présent a différent side 
to the old tooth-setting machine, and then, as the teeth are 
always set at an angle, the new holes will run across the old 
holes. If set in the same direction it would be impossible to 
prevent their working into and enlarging the old holes. 

The plaintiff made his invention in March or April, 1875. 
Several witnesses testify that old leather was reset by J. L. 
Woodcock & Co., of Leicester, Massachusetts, for Edward 
Gould, superintendent of the Hopeville Manufacturing Com- 
pany, Worcester, and afterwards of the Darling Mills, on 
several occasions between November, 1873, and the date of 
the plaintiff'g invention. The history of this manufacture is 
traced; books and receipts fix the dates; and what purports 

T.3,no.l3— 51 
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to be a pièce of the clothing made before Marcb, 1875, îs 
produced. We see no reason to doubt the truth of this tes- 
timony. The plaintif argues that the fact might hâve been 
more fully prored. It might, also, hâve been easily disproved 
if not true. The whole matter is near in both place and time. 
We think the défendants hâve snstained the burden, in the 
absence of contradiction, of proving that card clothing, like 
the Exhibit Howard 2, was made before the plaintiff discov- 
flred the process. 

The exhibit différa from the clothing made under the plain- 
tiff's patent in this, that instead of turning the pièce of 
leather round, the operator has tnrned it over, so that the 
teeth now come eut at the flesh side, instead of the grain 
side of the leather. In the plaintiff's opinion, this mode of 
maûufacture is not so good as his; but it seems to hâve 
■worked well, and, if we omit from his claim the gum traga- 
canth, which the défendants do not now use, and which the 
complainant insists is not essential to his claim, this exhibit 
clearly anticipâtes it, because it utilizes old card clothing by 
resettiug it with teeth reversely to the original teeth. The 
plaintiff and one of his witnesses say that the teeth in this 
exhibit appear to be set in the same direction as before ; but 
their cross-examination, and our eyesight, hâve contradicted 
them in this particular. 

Decree for défendants. 



Pyman and others v. Von Singen and others. 

[District Court, D. Maryland. September 7, 1880.) 

1. Sbawokthiness — Peesumption.— It is an ordinary presumption that 

a ship is seaworthy and lier machinery in good order when alie under- 
takes a voyage. 

2. Same — Same — Rbbuttal. — This presumption is not rebutted, where it 

is shown that a ship not two years old, and carrying ballast only, 
•was disabled within 36 hours after leaving port, by the loosening of 
the bolts of the propeller's shaft, from the racing of the propeller 
during a gale, although there was no testimony that the liolts were 
specially examined just previous to starting. 
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3. Nbslicieiice— BoiiTS— RiMBRs;— The fact that the ship was not pro- 
yided witb rimers for boring out the boit holes af ter the^ had worked 
out of shape, and extra bolt's to ût them, bo that the difflculty might 
bave been remedied at sea witbout putting iato port, did not consti- 
tute négligence. 

In A^miralty. Libel by owners of steam-ship Netley Abbey 
agaiust cbarterers for damages resultiug from refusai to load 
steamer. 

A. Stirling, Jr., for libellant. 

John H. Thomas, for respondents. 

MoERis, D. J. On August 16, 1879, the British steamslip 
Netley Abbey, 1,113 tons, -was in the harbor of Newport, in 
England, near Cardiff, and on that day the agents of the 
libellants, who are the owners of the steamer, chartered her 
to the respondents, who are merchants of Baltimore, to corne 
to Baltimore and load a cargo of grain for Great Britain or 
the continent. 

The clause of the charter-party involved in this suit is as 
foUows: "The said steam-ship being tight, staunch, and 'in 
every way fitted. for the voyage, with liberty to take out- 
ward cargo to Baltimore for owner's benefit, shall, with ail 
convenient speed, sail and proceed to Baltimore, where she 
guaranties to be in time for loading Jirst hajf of September, 
1879; the act of God, restraints of princes and rulers, dan- 
gers of the seas and navigation, accidents to boilers, machinery, 
etc., always excepted." The steamer had arrived at New- 
port from Carthagena, in Spain, on the ninth of August, with 
a cargo of iron ore, and having finished discharging that 
cargo on the twenty-first of August, and having taken on her 
coals and ballast, she proceeded to sea about midday of the 
twenty-third of August. She had moderate weather for the 
first 24 hours. Then the wind increased to a gale, with very 
heavy sea, which had continued for about 12 hours, when the 
engineer reported that some of the bolts Connecting the after 
sections of the propeller or tunnel shafting were loose. The 
ship was hove to and the bolts were driven up, and the nuts 
tightened, and the ship started again at half speed. The 
heavy sea continued, causing the ship to labor, and the pro- 
peller to race. 
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Ahout midday on the 26th, the bolts having again worked 
loose, the ship was hove to and the bolts taken out. They 
were fOund to be worn and the holes enlarged; Attempts 
were made to remedy the trouble by lining the holea and 
driving the bolts up tight, but,.upon starting the ship again 
and finding that the bolts did not remain tight, the engineer 
reported that it was not safe to proceed on the voyage. The 
ship was headed for St. Michaels, in the Azores, where she 
arrived on the 31st. Eep.airs to the bolts and boit holes 
were at once made, working night and day, and the ves- 
sel was in condition to start again on her voyage on the 
third of September. She had the usual voyage from St. 
Michaels to Baltimore, arriving on the sixteenth of Septem- 
ber, and was ready to receive her grain cargo on the 18th, 
having been delayed in ail about seven days by reason of the 
accident and repairs. The charterers had engaged the 
steamer to carry a cargo of grain, which they were under con- 
tract to load during the iirst half of Septembei*, and as she 
was not ready to load within the time speoified they refused 
to accept her, upon the ground that she was not delayed by 
accident to her maohinery within the meaning of the excep- 
tion in the charter-party; and they now allège, in defence to 
this action, that the steamer was not seaworthy or fitted for 
the voyage when she started from Newport; that no exam- 
ination of her machinery was' made before she started ou the 
voyage, and that very soon after she started parts of her 
machinery were found to be loose aijd out of order in partio- 
ulars which could easily bave been discovered and rectified 
if proper examination had been made and proper précautions 
taken before she started ; and that the failure of the steamer 
to arrive in Baltimore in time to load during the first half of 
September was caused either by the condition of her machinery 
before she started on the voyage, or by the want of proper 
care, watchfulness, and skill during the voyage. 

The bolts, the loosening of which disabled the steaiûer, are 
the pins which connect the sections of the shaft which opér- 
âtes the screw. It is a heavy shaft, made in three sections, 
which t>.re coupled together by coUars welded to each end, 
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throùgh which there are six bolts. The' bolts in tliîs inétaiice 
were tapering, with the holeâ made to fit them, and were in- 
tended to be driven in and the nùts screwed f urther down, so 
as to tighten them up if they should wofK loose, The testi- 
mony of ail the experts — marine engineers, quite a number 
of whom were examined on both sides-^^shows thàt if thèse 
bolts become at ail loose there is an observable différence in 
the noise made by the working of the shàf t, whieh" is at once 
perceptible to an atteiiti''''é ehgineer. It ià insisted, on be- 
half of the steamer, that as thfe testimony shows that no such 
noise or jar was noticed, eitherprevious tO her anchoring at 
Newport, at the end of her last voyage, Or when she étattôd 
on the voyagé to Baltimore, and not until she had beçn at 
least 36 hours at sea, it is évident that the bolts must hâve 
been tight when she started, and that this must be presumed, 
even though there is no testimony that the bolts were spe- 
cially examined just previous to lier starting. 

The ohief engineer, who had been on the steamer for six 
months, testified positively that the machinery was in good 
order at the end of the previous voyage, and that when the 
steamer started for Baltimore the machinery gave no évidence 
of being out of order, and that tlife least perceptible loôsening 
of the bolts would hâve been noticed by him as soon as the 
machinery was in motion. The ordinary presumption is that 
a ship is seaworthy and her machinery in good order when 
she undertakes a voyage. The respondents, to rebut this pre- 
sumption, endeavor to show that the machinery broke down 
soon after she got to sea, without any sufScient stress of 
weather or any extraordinary circumstance to account for it. 
On the voyage to Baltimore the steamer was carrying ballast 
merely. The weather was moderate for 24 hours, and during 
that time the machinery worked well. Then ensued a strong 
gale, with heavy seas, and the steamer being light her pro- 
peller was constantly lif ted clear of the water, and meeting no 
résistance it revolved rapidly, commonly called racin», and 
when it struck the water again its velocity was suddenly 
checked. The elïect of this, constantly repeated, was to bring 
an irregular strain upon the shaft, tending to loosen the boita 
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of the couplings ; and when they are once loosened the tes- 
timony shows that the wear both upon the boita and holea ia 
very rapid. This is the explanation given by the officers of 
the steamer of the cause of the disabling of the machinery, 
which delayed her. 

The testimony of the numerous marine engineers who 
•were examined as experts shows that this is an accident 
which seldom occurs, but there is proof that it bas some- 
times happened; and, while many express the contrary 
opinion, quite a number of thèse experts state that the cir- 
cumstances of the voyage as detailed in the testimony of the 
officers of the steamer are sufficient in their judgment to 
account for the accident, even though the bolts had been in 
proper condition when the steamer startedj and every care 
and précaution had been exercised. The Netley Abbey 
appears by the oharter-party to hâve been built in 1878, and 
was therefore, at the date of the contract, not two years old, 
and it was hardly to be expected that her machinery needed 
Buch an examination, before starting on the voyage, as could 
only be had by taking the bolts out and replacing them; and 
as the shaft worked smoothly, without jar or noise, at the end 
of the previous voyage and at the commencement of this, I 
am not at ail inclined to think that an examination in port, 
. such as is usually made before starting, would hâve disclosed 
any looseness or defect, and I am not satisfied that under ail 
the ciroumstances I should be justified in holding that the 
presumption of seaworthiness has been overcome. 

The respondents impute to the libellants as négligence that 
the steamer was not provided with rimers for boring out the 
boit holes after they had worked out of shape, and extra bolts 
to fit them, so that the diffioulty might hâve been remedied 
at sea without putting into port. 

It would appear, however, from the testimony of experts, 
that it would hâve been almost impossible to rime out the 
holes at sea, with the vessel in constant motion; and as it 
could not be foreseen what sized holes would resuit from 
the riming, a great variety of bolts would hâve to be pro- 
vided, and they testify that such provision is never made. 
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A question is raised in the answer of the respondents wîth 
regard to the validity of the charter-party. It purports to 
hâve been signed by certain ship-brokers in Philadelphia* who 
profess to act under cable authority from other ship-brokers 
in Bngland, who are described as the agents of the owners. 

It is shown by the testimony that the owners ratified the 
act of their ship-brokers by at once instructing the master of 
the steamer to proceed to Baltimore to load under the charter, 
and I think it sufiSciently appears that the owners adopted 
the charter made in their behalf, and were bound by it and 
could bave been held to its performance. 

Upon considération of ail the testimony I am of opinion 
that the non-arrival of the steamer within the time speciûed 
was due to accident to her machinery within the meaning of 
the exception in the charter-party, and I will sign a deoree 
against the respondents for the damages resulting to the libel* 
lants from their refusiug to load the steamer. 



Hatoh V. The Steam-Boat Bostom. 
[District Court, W. D. Pennsylvania. September 17, 1880.) 

X, OVBKCBOWBtNG StBAMBR— PENALTY— Fb08ECOTOR—RE7. 8t. H 4465, 

4469.— Section 4465 of the Revised Statutes enacts that " it shall not 
he lawful to take on board of any steamer a greater number of passen- 
gers tlmn is stated in the certiflcate of inspection, and for every 
violation of this provision the master or owner shall be liable, to any 
person suing for the same, to forfeit h e amount of passage money 
and $10 for each passenger beyond the number allowed." Section 
4469 of the Kevised Statutes further enacts that the penalty imposed 
by section 4465 " shall be a lien upon the veasel in each case." Hdd, 
that a suit in admiralty to enforce the lien given by section 4469 need 
not be prosecuted in the name of the United States. 

2. Same — Same — Action of Debt — Lien. — Eeld, further, that the bring- 

ing of an action of debt against the master and owners of the boat, 
and prosecuting the same tb judgment, did not release the statutory 
lien. 

3. Same— Samk — Lien — Bona Fidb P0rchasbb. — Héld, further, that such 

lien was not divested by a sale to a bonafide purchaser. 
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4. Samb — Same— Lachbs. — Ileld, further, that the fact that the libellant 
âld not proceed against the vessel until the recovery of the judgment, 
in the Personal action against the master and owners, did not consli- 
tute lâches. 

6. Samb — Samk — Attachmbnt. — EM, further, that it was not necessary 
that the vessel should hâve been attached, before the flling of the 
libel, to enforce the statutory lien. 

6. Samb — Samb — Olbuical Erkok — Jurisdiction. — Tldd, further, that a 
mère clérical error in docketing the case would not oust the jurisdic- 
tion of the court. 

In Admiralty. Sur motion to dismiss libel, etc. 

Battons é Sons, for steamer Boston and owners. 

H. H. McCormick and Wier é Gibson, for Hatch, libellant. 

A.CHES0N, D. J. Section 4465, U. S. Eev. St., enacts as fol- 
1» ./8 : "It shall not be lawful to take on board of any steamer 
a ^reater number of passengers than is stated in the certifi- 
cat» of inspection, and for every violation of this provision 
the master or owner shall be liable, to any person suing for 
the aame, to forfeit the amount of passage money and $10 
for each passenger beyond the number allowed." By section 
4469 it is enacted that "the penalties imposed by sections 
4465 and 4468 shall be a lien upon the vessel in each case; 
but a bond may, as provided in other cases, be given to secure 
the satisfaction of the judgment." 

On the seventh of August, 1878, the libellant in this 
case brought an action of debt, in the United States district 
court for the western district of Pennsylvania, against Joseph 
Waltowei, master, and Walter B. ïïarrison and Edward H. 
Morton, owners, of the steam-boat Boston, torecover penalties, 
amounting to $1,717, alleged to hâve been incurred by them 
on the fourteenth of July, 1878, by reason of a violation of 
section 4465, upon the occasion of a voyage which the boat 
made from McKeesport, on the Monongahela river, to Bay- 
yard's oil well, on the Youghiogheny river, in said district. 
That action was tried before a jury on May 3, 1880, and 
resulted in a verdict for the plaintiff for the amount of the 
penalties claimed, and judgment on the verdict was entered 
May 8, 1880. 
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Subsequently, on May 13, 1880, the présent libel in rem 
was filed against the said steam-boat to enforce, by the con- 
demnation and sale of the boat, the lien created by section 
4469. Process having been awarded, the vessel M'as seized 
by the marshal, whereupon certain parties, claiming to be 
the owners of the boat, move the court to dismiss the libel 
and quash this proceeding. 

In support of the motion eleven reasons hâve been assignèd; 
but they may be reduced to fewer heads, and will be cûusid- 
ered in the foUowing order : 

1. It is objected that the suit should be prosecuted in the 
name of the United States. But this proceeding is not to 
enforce any duties, taxes, penalties, or forfeitures, under sec- 
tion 919 of the Eevised Statutes. Section 4465, which im- 
poses the penalties in question, gives thom to "any person 
suing for the sarae." This plainly implies the right of the 
private party who proceeds to enforce the penalties to sue 
therefor in his o\rn name. 

2. It is insisted that by bringing an action of debt against 
the master and owners of the boat, and prosecuting the same 
to judgment, the vessel was released from the lienof the pen- 
alties. The argument proceeds on the idea that a party 
suing for thèse penalties is put to his élection to pursue one of 
two remédies, and that by adopting one he abandons the 
other. But this, it seems to me, is a mistaken view of the 
case. Section 4465 undoubtedly imposes upon the master 
and owners a personal liability for the penalties incurred; 
and it is equally plain that section 4469 makes the penalties 
a lien against the vessel. 

Now, for the recovery of the penalties imposed on the mas- 
ter and owners personally, a common-law action of debt is 
the appropriate remedy. Chaffee V. U. S. 18 Wall. 516. 
The master and owners are certainly entitled to a trial by 
jury; but the lien against the vessel is to be enforced by a 
suit in «m in the admiralty. U. S. v. The Queeji, 11 Blatchf, 
416; Benedict's Adm. §§ 301-3; The Lewdlen, 4 Biss. 156. 
Thèse remédies are cumulative, and each is to be pursued 
in the appropriate forum. United States v. The Queen, 
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supra. In this last-cited case it was conteuded ihat thefe 
must be a previous prosecution of the master to recover p«E- 
alties for importing goods not included in the manifest befcre 
a suit in rem against the vessel could be instituted. But the 
court held this was not essential. So hère, while it may not 
hâve been necessary to pursue the master and owners per- 
sonally before proceeding against the vessel, the f act that such 
course was adopted will not, I think, defeat the présent suit 
in rem. The penaltiea bave not been paid, and therefore the 
lien still remains. 

'3. It is alleged that the claimants of the Boston are hona 
Jide purchasers for value, and that they bougbt the boat from 
her former ownera since the penalties in question were in- 
curred, and without notice thereof. Thèse allégations are 
not fully admitted, but if the facta be as alleged they afford 
no ground for dismissing this libel. A lien for a marine 
tort is not divested by a sale to a lona fide purchaser. The 
Avon, 1 Brown's Adm. Eep. 170, 178. It travels with the 
thing wherever it goes, and into whosesoever hands it may 
pass. The Rock Island Bridge, 6 Wall. 213, 215; Cutler v. 
iîae, 7 How. 729. 

4. It is further contended that the libellant, not having 
proceeded originally against the vessel, bas been guilty of 
8uch lâches, as respects the présent owners, as should operate 
as a bar to this suit. But thia libel was filed immediately 
after the violation of the law was established, by the verdict 
of the jury and judgment of the court, in the personal action 
against the master and owners. Moreover, by section 1047 
of the Eevised Statutes, five years from the time "when the 
penalty or forfeiture accrued" is the limitation for such suits 
or prosecutions, and this whether the action is in personam or 
in rem. 

5. Again, it is contended that an attaehment or seizure of 
the steam-boat Boston should bave preceded the filing.of the 
libel, and to support this view the court is referred . to sec- 
tions 923, 925, and 926 of the Eevised Statates. But, man- 
if estly, thèse, sections do not apply to the présent case. 
Ordinarily, indeed, in cases of penalties against vessels, a 
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seîzure précèdes the commencement of judieial proceedings. 
The Lewellen, 4 Biss. 156, 162 ; Benedict's Adm. § 301. But I 
am of opinion that this gênerai rule is not applicable tb this 
case. How a private person, proposing to sue for the penal- 
ties imposed by section 4465, could exercise the right of 
seizure, I am at a loss to see. Nor can I perceive by what 
authority he could càll upon a government officiai to make 
Buch seizure. In a word, I find no statutory provision 
authorizing a summary seizure of a vessel for a violation of 
section 4465. What, then, is the remedy to enforce the lien 
imposed upon the vessel by section 4469? Clearly, as it 
seems to me, the one hère adopted, viz., the ordinary pro- 
ceeding in rem, in the admiralty. Wherever there is a mar- 
itime lien it may be enforced in the admiralty. It conféra 
upon its holder such a right in the thing that he may subject 
it to condemnation and sale to satisfy his claim. The Rock 
Island Bridge, supra. "The lien and the proceeding in rem 
are, therefore, corrélative — where one éxists the other may 
be taken." Id. 

6. Advantage is sought to be taken of a mistake of the 
clerk in docketing the case on the civil docket of the court, as 
if it were a common-law action. But this the clerk did of his 
own motion, without aûy direction from the proctors of the 
libellant. This clérical error cannot oust the rightful juris- 
diction of this court, sitting in admiralty. An order wiU be 
made rectifying the mistake. 

The foregoing remarks dispose of ail the objections raised 
•which can properly be considered at this stage of the case. 
Whether or not the verdict and judgment in the action of debt 
conclude the présent owners upon the question of the viola- 
tion of section 4465, it is not necessary now to consider. For 
the présent it is sufficient to décide that no good reason 
bas been shown for dismissing the libel; and therefore the 
motion is overruled. 
NoTB.— See Pallock v. Sieam-'Boai Sea Bird, ante, 5Ï.T 
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Pbndleton and others v. Sieam-Boat Ebuben Potteb. 
(Spécial Disiriet Court, D. Bhode Island. , 1880.) 

1. SAIiVAGE — AWARD — FUND IN KEGISTET, 

In Admiralty. 

Wm. Skejfield, for libellants. 

Knowles, D. J. This is a libel suit for salvage services, 
in which a decree of condemnation, on default and contu- 
macy, was entered, October 8, 1879, under which decree the 
res was sold at public auction, on the twenty-fourth of Octo- 
ber, for the sum of $7,00. This sum was paid into the regis- 
try to abide the order of the court, and there it still remains, 
less the sum of $115.72, beiiig th« marshal's fées, paid to 
him on his pétition, wjth the ^ssent of the libellants, and of 
ail other persons elaiming an interest in the said fund. 

No clairaant orintervenor bas made himself a partyto the 
suit, but, by arrangement and agreement between the libel-. 
lants and one Harris Pendletpn, çonceded to hâve been sole 
owner of the steamer libelled, he was permitted to appear, 
and make defence against the allowance to the libellants of 
aught more than a nominal sum in compensation for their. 
alleged salvage services. Upon the question thus presented 
the parties bave been fully heard, with their respective pleas, 
allégations, and évidence, and the court's judgment and détermi- 
nation thereupon I will proçeed to state. Of the f acts substanti- 
ated by the évidence submitted by the parties respectively, only 
a few need be hère stated in détail. That évidence shows satis- 
factorily that the libellants' claim for salvage was well founded 
— in fact, indisputable; their proceedings throughout having 
been in consonance with the requirements of l'aw, and the dic- 
tâtes of Sound judgment and of nautical skill. It showed, also, 
that, although the res might bave been, as claimed, worth 
at least $2,100 when lying moored at Noack on the seven- 
teenth or eighteenth of August, she brought, at a judicial sale 
in October, at which both the said Harris Pendleton and the 
libellants were présent, only the said sum of $700. And yet, 
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iurther, it showed that, to raise the rea to the surface and 
put her in â condition to float in Newport tarboir,' the libel- 
lants, -with the knowledge and tacit, if not expressed, assent 
of the authorized agent of the said Harris Pendleton, incurred 
a debt of $350 to a Captain "Waters, a wrecker and diver of ' 
Newport, for wliich he holds them to be solely his dobtors, 
they acknowleJging their liability. 

Now, that the libellants arer entitled to recover this sum ex- 
pended in caring for the res while in their charge and cus- 
tody as salvors, must be conceded, while it foUows that, after 
allowing this to be an indisputable claim against the fund, 
there still remains but $234.28 unappropriated, out of which 
to pay Costa yet untaxed, estimated at $56.70, andwhatever, 
if anything, shall be adjudged due the salvors in addition to 
the said sum of $350. 

In view of thèse and of other f acts in proof , I am of opinion 
that the libellants are entitled to an award of $125 for their 
salvage services, in addition to the said sum of $350 ex- 
pended in the raising and repairiug the rea. A less sùm 
would npt be areasonablé compensation; a larger, considér- 
ingof how little value the vessel proved tb be' after a neces- 
sary outlay of $350 upon hèr, would be out'of reason. That the ' 
libellants may say that, could they haVè fôreseen the re suit, 
they would bave passed by on the other side, as did tlie 
Lereti, and left the crippied and helpless boat to thé mercy 
of the windand waves, is not improbable; and equally proba- 
ble it is that the owner, Harris Pendleton, mày say that bét- 
ter had it been for him had she gone to pièces with the dredge 
to which he prudently or imprudently made her f ast at Noack 
on the eighteenth of August. But to querulous utteranees 
like thèse, from whichsoever party, it seems sufficient to re- 
ply, that in the judgment of the court any other resuit would 
be unaccordant with sound précédents, and with the teach- 
ings'of ail approved text-writera on admiralty law and prac- 
tice. 
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Jannet and others », The Tudoe Company. 
(District Court, D. Màitaehuseti». , 1880.) 

l NEG14GENCE— Shrineagb of Cutch— Stowageand HoisTrera.— 2,502 
bags of cutch were received on board a vessel at Calcutta, during the 
months of January and February.for shipment to Boston, and bills of 
lading were delivered for the same, containing tbe uaual exception of 
the périls of the sea, and the mémorandum, "weighta and contents 
nnknown." The cutch, -when received, had become somewhat soft- 
ened by a voyage, from Singapore, of 1,500 miles, and was therefore 
rebagged at Calcutta. It was stowed in the customary manner on 
the bottom of the ship's hold, but piled in tiers somewhat higher 
than usual. The ship sailed from Calcutta in March, and reached 
Boston in July. Every précaution was taken during the voyage to 
diminish the heat of the hold by ventilation, and, upon reaching Bos- 
ton, the bags were hoisted eut of the hold and delivered on the wharf, 
in the usual manner, by means of slings. ffeld, under the circumstances 
of the case, that a slrinkage of about 5 per cent, of the weight of the 
catch was owing to the inhérent nature and quality of the article 
itself , and net to any négligence of the owners of the ship. 

John G. Dodge â Sons, proctors for libellants. 

Dana é Harding, for respondents. 

Nelson, D. J. This is a libel in personam, against the 
owners of the ship Iceberg, to recover for loss and damage 
of 2,502 bags of cutch, on a voyage from Calcutta to Boston. 
It appeared at the hearing that the cutch was received on 
board the Iceberg at Calcutta, in the months of January and 
Pebruary, 1878, in good order and condition, and bills of 
lading were delivered for the same, containing the usual ex- 
ception of the périls of the sea, and the mémorandum, 
"weights and contents unknown, " 

The ship sailed from Calcutta early in March, and arrived 
in Boston in the foUowing July. In the course of the voy- 
age, in conséquence of the heat of the lower hold, where it 
was stowed, the cutch had softened, had leaked out of the 
bags, and run together, and had become mingled with. the 
fragments of the bags and the dunnage, and had suffered a 
shrinkage of about 5 per cent, of its weight as received at 
Calcutta. In addition to the loss of weight, the libellants 
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were obliged to incur expense in rebagging the cutcli. The 
libellants, in their libel, admit "that it is true that cargoes of 
cutoh are liable to auffer, and usually do suffer, by their own 
nature, a certain loss of weight and shrinkage duriag the 
voyage from Calcutta to Boston, made at the time of year 
that this voyage was made," but they aver that "an extrême 
allowance for such loss of -weight upon the voyage, suppos- 
ing the cutch to hâve been properly received, stowed, trans- 
ported, and delivered by said vessel, would hâve been 3 per 
cent, of the quantity received." They claim that the excess 
of the shrinkage in this case, above 3 per cent., -was caused in 
part by bad stowage, and in part by unusual and improper 
meansusedin hoisting out the Cutch from the hold and land- 
ing it on the wharf. Assuming that a shrinkage of 5 per 
cent, in weight is an excessive and extraordinàry shrinkage 
in a cargo of cutch, on a voyage in the hot months, froïn 
Calcutta to Boston, which is by no means clear upon the 
évidence, I am unable to corne to the conclusion that the 
shrinkage in this case was owing to détective stowage. It 
was stowed in the customary manner, on the bottom of the 
ship's hold. There was some évidence that the bags were 
piled tu tiers, somewhat higher than is usual. But it was 
not shown that any practice existed in this respect which 
amounted to a custom, and I cannot find upon the évidence 
that this circumstance contributed, in any appréciable degree, 
to the shrinkage. 

It appears that, owing to the inhérent character and quai- 
ity of the article itself, cutch always suffers a greater or less 
loss from evaporation on a voyage from Calcutta, depending 
upon the condition it is in when received, and the tempéra- 
ture of the weather during the voyage, and that it is liable to 
sof ten and run ■ through the meshes of the bags, when ex- 
posed to a température which is inévitable in the hold of a , 
vessel on a voyage of several months in hot weather. When 
this cutch was received on board the Iceberg, at Calcutta, it 
had become somewhat softened from a voyage of 1,500 miles, 
from Singapore, and was rebagged at Calcutta in conséquence. 
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The voyage from Calcutta to Boston was during the hot months 
in both hémisphères. Every précaution was taken on the pas- 
sage to diminish the heat of the hold by ventilation. The 
cutch was hoisted out of the hold and delivered on the wharf 
in the usual manner, by means of slings, and I can see no 
aegligence on the part of the respondents in that respect. 

Upon the whole case, I am of the opinion that the shrink- 
age caused by the evaporation and melting of the cutch was 
owing to the inhérent nature and quality of the article itself, 
and not to any négligence of the respondents, The authori- 
ties are numerous and conclusive that the ship owner is not 
responsible for loss to goods arising under such circum- 
stances, whether in bis relation as common carrier, or upon 
bills of lading in the f orm given in this case. Nelson v. Wood- 
ruff, 1 Black, 156; Brig Coleaberg,! Black, 170; Clark v. 
Bamwell, 12 How. 272 ; Lamh v. Parkman, 1 Sprague, 343 ; 
The Invincible, 1 Low. 225; Libby v. Gage, 14 Allen, 261. 

Libel dismissed, with costs. 
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TaUSTBBS OF THE MuTUAL BuiLDlNG EuND & DoLLAB SaYINGS 

Bank v. Bobsbiux and others, Directors, eto. 
(District Court, E. B. Virginia. Angust 17, 1880.) 

1. Suit by Assignée in Bankruptot — Tbib in which it mat bb 

Brou&ht. — It is aot necessary that a cause of action should originally 
accrue or arise within two yeara bef ore suit is brought by an assignée 
in bankruptcy. 
In, re Eldridge di Co. 2 Hughes, 256. 

2. Same — Samb. — Suit may be brought by the assignée at any time within 

two years af ter his appointment to office, provided the cause oi action 
existed at the time of the flling of the pétition In bankruptcy. 

3. Same — Limitations of thb Assigneb's Power of Suit — Rev, St. {} 

5046, 5047, 5103.— Section 5046 of the Revised Statutes provides: "Ail 
the property conveyed by the bankrupt in fraud of his creditors; ail 
rights in equity, choses in actions, patent rights, and copyrights; ail 
debts due him, or any person for his use, and ail liens and securities 
theref or ; and ail rights of action which he had against any person aris- 
ing from contract, or for the unliiwful taking or détention or injury to 
the propertyof the bankrupt; and ail his rights of redeeming such prop- 
erty or eslate, together with the like right, title, power, and authority 
to sell, manage, dispose of, sue for, and recover or défend the same as 
the bankrupt might hâve had if no assignment had been made, shall, 
in virtue of the adjudication in bankruptcy, and the appointment of 
his assignée, but subject to the exceptions contained in the preceding 
section, be at once vested in such assignée." Section 5047 provides 
that such assignée shall bave the like remedy to recover ail the estate, 
debts, and eflects in his own name as the debtor might hâve had if he 
bad remained solvent. And section 5103 provides that trustées in 
bankruptcy shall hâve ail the rights and powers of assignées in bank- 
ruptcy. 

Hdd, that the assignee's power of suit is so far limited under section 
5046 that (1) the thing sought to be recovered must be such as, when 
recovered, shall be assets of the estate ; and (2) that the action brought 
must not be an action of tort for damages, such as at common law is 
Btrictly Personal, and dies with the person. 

4. Suit bt Trustées in Baneruptot— Bakk Diiîkctors— Neolioence 

— Rbt. 8t. 4 5046. — Ildd, further, that a suit by the trustées ih bank- 
ruptcy of a bankrupt bank, against the directors of the corporation, to 
recover the losses incurred by the gross négligence of such directors, 
falls within tbe broad terms of said section 5046. 

6. Same— Same — Equitable Relibf. — Eeld, further, that such suit may 
be brought in equity. 
v.3,no.U— 52 
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6. Bank Dibeotohs — ^Trustées. — Directors of lianks and other moneyed 
corporations hold the relation to stookholdera, depositors, and cred- 
itors of trustées to eestui» que trust, and as siicli are personally respon- 
sible for frauda and losses resulting from gross négligence and inat- 
tention to the duties of their trust. 

In Equity. Demurrer to the Bill. 

Thomas G. Jackson and James Neeson, for complainants. 

John A. Meredith, John B. Young, and G. G. McRae, for 
défendants, 

Hughes, D. J. The Mutual Building Fund & Dollar 
Savings Bank of Eichmond suspended payments in Septem- 
ber, 1873; made an assignaient in liquidation in January, 
1874; and was adjudicated a bankrupt by this court on the 
twenty-sixth of Mareh, 1874. The complainants were ap- 
pointed in due course bf proceedings as trustées, instead of 
assignées, in bankruptcy, and brought this bill within the 
period of two years, limited by law. 

The bill is brought against 14 défendants, alleged to hâve 
been directors in the years 1872 and 1873. It sets ont a 
séries of acts vitra vires; charges gross négligence and inatten- 
tion ; allèges great losses of capital and f unds in conséquence ; 
and prays that the directors défendant may be required to 
make good the losses of the bank alleged to hâve been sus- 
tained from the négligence charged. 

The case stands and is before me after argument upon the 
demurrer of the défendants, which, for the purposes of plead- 
ing, admits as true the allégations of the bill. Thèse alléga- 
tions, which are, in the bill, drawn out in technioal form and 
détail, are, in substance,' as foUows : The assets of the bank 
are almost worthless, while its indebtedness amounts to 
$135,000. The directors kept no minutes of their proceed- 
ings during the years 1872 and 1873. After the failure, to- 
■wit, in October, 1873, the directors, by public newspaper card, 
invited new deposits, promising to hold them as a spécial 
fund to meet checks drawn against it ; and in the same card 
promised to pay the bank's then existing indebtedness in pro 
rata instalments, as the bank should coUect and realize from 
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loans ftnd Becnrities. Yet, after this notice, the directors set- 
tled with some of the creditora in fuU, or in aums exoeeding 
each creditor's pro rata share of assets, — either by transfer- 
riug assets of the bank, or by sale of assets at ruinons dis- 
counts, — to the amount of $56,444:, as shown by a list filed as 
an exhibit. The bill charges that this préférence was unlaw- 
ful and unjust, and that the directors either made the trans- 
actions themselves, or, by reckless neglect, abandoned their 
trust and duty, and permitted the président and cashier of the 
bank to do so for them. 

This cashier, Thomas S. Armstead, who held the office 
from January, 1868, to December, 1873, gave a bond to the 
directors, on receiving his appointment in 1868, in the pénal 
Bum of $15,000, with sureties; but John E. Bossieui, -who 
■was président at the time, knows nothing of the bond except 
that he plaoed it in the vault of the bank, and the said bond 
is losi, or else bas been destroyed. Gomplainants are, there- 
fore, unable to ascertain -whether the bond was conditioned 
for tbe faithful performance of his duty for the year 1868, or 
for the period of his service as cashier. Gomplainants charge 
that if the bond did not cover the years 1872 and 1873, during 
which the loseee of the bank from his misconduct occurred, 
then the directors are liable for not requiring a bond for those 
years. Gomplainants hâve brought suit against said Arm- 
Btead and Mb sureties to set up said bond, but fearing thatit 
may be proved that the bond did not cover the years 1872 
and 1873, they ask to be permitted to proceed against th© 
défendants in this suit — to hold them responsiblefor their nég- 
ligence in having f ailed to require of the cashier a proper offi- 
ciai bond for those years. 

The bill charges that the directors permitted John E. Bos- 
sieux to overdraw his account in 1872 and 1873 to the 
amount of $1,990; that the same has not been paid. It 
charges that they .permitted James Hunier, Jr.,, a depositor, 
to overdraw in 1872 and 1873 to the amountof $3,550 : that 
this sum has never been paid, and that the directors had 
cause to believe that he was notresponsible for the amount, 
and knew that he, was also largely indebted to the bank at 
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the time, on negotiable notes, inadequately secured. It 
charges that the directors permitted A. A. Hutchinson, now 
a bankrupt, to overdraw in 1872 and 1873 to the amount of 
$15,000, although he was at the time also largely indebted to 
the bank on negotiable notes inadequately securod. It charges 
that the directors, in July, 1873, declared a dividend of 6 
per cent, upon the face value of the capital stock of the bank, 
amounting to $5,921, that being dividend No. 12; and that 
this dividend was unlawfuUy paid out of the money of depos- 
itors and capital stock, and was paid to share-holders, 
whether their subscriptions td the capital stock had been 
fuUy paid or not. It charges that the directors declared and 
paid a dividend in January, 1873, known as dividend No. 11, 
amounting to $5,897, which was paid out of capital stock 
and deposits under like cù-cumatances to those charged as to 
dividend No. 12. The same charge is repeated as to divi- 
dends No. 10 and 9, paid respeotively in July, 1872, and in 
January, 1872 — one of them amounting to $4,643, and the 
other to $5,636; ail thèse dividends being of 6 per cent, on 
the nominal value of the capital stock. 

The bnl charges that the said four dividends were declared 
and paid, although the least investigation would hâve dis- 
closed that the capitaJ stock of the bank had already been 
exhausted by eight previous dividends which the bank had 
declared and paid — the firs; being of 10 per cent., and 
amounting to $907; the second, of 13J^ per cent., amounting 
to $2,076; the third, of -10 per cent., amounting to $2,236; 
the fourth, of 10 per cent., amounting to $7,019; thefifth, of 
5 per cent., amounting to $8,835 ; the sixth, of 8 per cent., 
amounting to $8,420; the seventh amounting to $7,634; and 
the eighth to $2,576. The bili charges that the directors, 
after ail the profits and capital of the bank had been absorbed 
by "enormous dividends" declared up to 1872, and by loans 
upon worthless and inadéquate securities, nevertheless did, 
in the yearsof 1872 and 1873, with the capital andthefunds 
of depositors, buy up stock of the bank, as set out in a list 
exhibited, paying therefor $10,777. It charges that in 1872 
and 1873 the directors declared and paid dividends to the 
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liolders of stocM who hàd paid little or notliing ■whatevefc-of 
what.was due. upon it, as a list exhibited will show. 
': it chargea that in the years 1872 and 1873 the direotora 
entirely abandoued ail their duties as such, except to hold 
semi-annual meetings, and left the entire management and 
control of the bank to Bossieux and Armstead, président and 
caBhier, "who recklessly squandered" what then remained of 
its capital and f unds, by "discounting and guarantying worth- 
less paper, and pcrmitting their favorites to overdraw their 
accounts to large amounts." It charges that after the sus- 
pension of the bank it discounted and guarantied paper to a 
large amount out of the funds of the depositors, much of the 
paper being worthless, a list of such paper being exhibited. 
It charges that the directors permitted Président Bossieux to 
transact a portion of the business of the bank in hia indi- 
vidual name. It charges that the directors so neglected their 
duties as to permit Cashier Armstead, in 1872 and 1873, to 
be in default in his cash to thé amount of $9,162; and as to 
permit the président and cashier to guaranty the paper of 
A.:.A. Hutchinson (whose acedunt at the time was overdrawn 
$15,000) io the amouiit of $3,845, as a liât exhibited sets 
forth. It chargés that during the years 1872 and 1873\ the 
directors, through neglect, were in absolute ignorance of the 
condition of the bank, and yet made and published tjie reports 
upon its condition, whioh appeared in the public prints of 
the times, copies of which are exhibited ; and that thiâ igno- 
rance, and the fallacy of thèse reporta, are virtually confessed 
by the directors in a report of a committee of their body, 
made on the eleventh of December; 1873, in which they say 
that they cannot make a report of the condition of the bank 
in conséquence of the inaccuracies in the books of the bank, 
■which report caused an assignment by the stockholders of 
the effects of the bank in liquidation. 

The bni charges that the directors bo neglected their duties 
as to permit the président, cashier, and book-keeper to so 
negligently keep the books of the bank between its suspension 
in September, 1873, and the assignment in January, 1874, 
that no dates appear to the entries made, and the bill charges 
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that heavy loss bas been incurred by the bank în conse- 
quencie of such omissions. It charges that Armstead, the 
cashier, is in default to the bank in the sum of |9,162, and 
that other losses hâve ocourred to the bank in conséquence of 
certain of bis acts ; that he is utterly insolvent, and that the 
directors are responsible for the default and the losses referred 
to. Such, in condensed form, are the allégations of the bill, 
which the demurrer of the défendants admits to be true for 
the purpose of pleading. I am to assume that they are true, 
iu considering the questions raised by the demurrer. 

In what will be said further on in this opinion ail the sev- 
eral objections of the demurrer, exoept that mentioned in the 
third spécification, will be either virtually or expressly con- 
sidered. It is objected in this third spécification that the 
causes of action set out in the bill did not accrue within two 
years before the institution of this suit. This objection is not 
well taken. It is not necessary that a cause of action should 
originally accrue or arise within two years before suit is 
brought by an assignée in bankruptcy. It is only necessary 
that it shall exist at the filing of the pétition in bankruptcy ; 
and that suit upon it shall be brought by the assignée within 
two yeiars after his appointment to office. It is settled law 
(In re Eldridge é Co. 2 Hughes, 256) that "the effect in 
bankruptcy of the pétition, the adjudication, and the assign- 
ment is to vest the assets in the assignée as a trust, against 
which the statute of limitations ceases to run" from the date 
of the pétition. Assuming that the right of action existed, as in 
this case, at the date of the pétition in bankruptcy, then the 
assignée in bankruptcy (the trustées hère) has a right to sue 
within two years "from the time when the cause of action 
accrued for or against such assignée," that time being the 
date of the appointment and qualification of the assignée. 
The third spécification of the demurrer must, therefore, be 
overrUled, for thia bill was filed on the first of April, 1 876, 
and the court will take judicial notice of the fact that the 
trustées were appointed more than ten days after the twenty- 
eighth day of March, 1874, the day of adjudication. 

Without alluding further at présent to the other specifica- 
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lions of the demurrer, chiefly technical, I shall proceed to 
consider those which go to the merits of the bill and embody 
the substance of the defence. 

The substantial objection of the defence is that the trustées 
in bankruptcy, who are the complainants in this suit, hâve 
no right of action, no authority to sue, no interest entitling 
them to pursue the défendants, in this court or cause, either 
at law or in equity; and that, if they hâve a right to sue at 
ail, it is at law and not in equity. The preliminary inquiry 
is whether the complainants hâve a right to sue at ail. This 
right dépends upon section 5046 of the United States EeVised 
Statutes, which is as foUows : 

"AU the property oonveyed by the bankrupt in fraud of 
his creditors ; ail rights in equity, choses in action, patent- 
rights and copyrights ; ail debts due him, or any person for 
his use, and ail liens and securities therefor; and aU rights 
of action which he had against any person arising from con- 
tract, or for the unlawful taking or détention, or injury to, 
the property of the bankrupt ; and ail his rights of redeeming 
suoh property or estate, together with the like right, title, 
power, and authority to sell, manage, dispose of, sue for, and 
recover or défend the same, as the bankrupt might hâve had 
if no assignaient had been made, shall, in virtue of the ad- 
judication in bankruptcy, and the appointaient of his assignée, 
but Bubject to the exceptions coiitained in the preceding sec- 
tion, be at once vested in such assignée." 

Another section (5103) provides that trustées shaU hâve 
ail the rights and powers of assignées in bankruptcy. An- 
other section (5047) provides that the assignée shall hâve 
the like remedy to recover ail the estate, debts, and effeets in 
his own name as the debtor might hâve had if he had re- 
mained solvent. 

The language of section 5046 is very broad. It vests in 
ihe assignée in bankruptcy, amongst other things, "ail righta 
in equity and choses in action;" "ail debts due the bankrupt, 
or any person for his use;" "ail his rights of action for prop- 
erty or estate, real or personal," and "for any cause of action 
arising from contract," and from "the unlawful taking or dôr 
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tention" of the property of the bankrupt, and from "injury 
to the property of the bankrupt;" "together with the like 
right to sue for and recover the same as the bankrupt might 
hâve had" but for the bankruptcy. 

It will be observed that there are two limitations of the 
assignee's power of suit, which are — First, that the thing sought 
to be reeovered shall be such as, when reeovered, shall be 
assets of the estate; and, second, that the action brought shall 
not be an action of tort for damages, such as at common law 
is strictly personal, and dies with the person. . Beyond thèse 
two exceptions it is difficult to imagine how powers of civil 
suit, whether in equity or at law, could be more ample than 
are conferred by this section of the bankruptcy law of con- 
gress. 

The question whether the assignée may sue résolves. itself, 
therefore, into the question whether or not the fruit of the 
suit, if there be a recovery, shall come to the complainants as 
assets of the estate of the bankrupt. The law itself settles 
this question, for it expressly pro vides that ail rights in equity, 
ail choses in action, and ail causes of action arising from the 
unlawful taking or détention of the property of the bankrupt, 
and from injury to the said property, shall "vest in" the 
assignée in bankruptcy. 

The Mil in this case sets eut various instances of the un- 
lawful taking of the property of the bankrupt, and enumerates 
repeated acts ruinously injurions to the estate. Even if the 
language of the act relating to the taking, détention, and 
injury of property was intended by congress to apply only to 
material "property," and not to money, crédits, commercial 
paper, and stocks, the représentatives of property; still, in 
vesting in the assignée ail "rights in equity," "choses in ac- 
tion," and "rights of personal action," the law necessarily 
vested, along with them, the fruits of those rights and actions 
when availed of by suit. 

In Sawyer v. Hoag, 17 Wall. 619, in the United States 
suprême court, Mr. Justice Miller said for the court: "The 
assignée is the représentative of the creditors as well as the 
bankrupt. He is appointed hy the creditors. The statute is 
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full of authority to him to sue for and recover property, rights, 
and crédits where the bankrupt could not hâve sustained the 
action, and to set aside as yoid transactions by which the 
bankrupt himself would be bound." This passage is quoted 
to show how large the powers of the assignée in bankruptcy 
are considered to be by the court of highest authority in the 
land, and that they embrace not only the right of the assignée 
to sue where the bankrupt, if he had remained solvent, could 
hâve sued, but the right to sue in a large class of cases also 
in which the bankrupt could not hâve sued. So that I think 
it is plain that the statute vests the fruits of the rights in 
equity and choses in action, which it authorizes assignées in 
bankruptcy to sue upon, in the assignée, as assets of the bank- 
ruptcy estate, and makes the fruit of the présent suit, if suc- 
cessful, such assets. 

The law, as before remarked, does not authorize assignées 
in bankruptcy to bring actions of tort for damages, such as 
the bankrupt himself might hâve brought. But the présent 
suit is not an action at law in tort for damages either in form 
or theory. It is a proceeding in equity, in which complain- 
ants set out how the property and capital of the bankrupt 
was squandered in numerous instances ; charge the défend- 
ants with responsibility for the losses described ; and demand, 
not damages either in name or nature, but restitution of f unds 
lost through imbécile inattention and reckless négligence. 

The suit falls within the broad terms of section 5046 of the 
bankruptcy act, and is not within either of the limitations 
which narrow the provisions of that law. 

Assuming, then, that complainants had a right to sue, we 
hâve to inquire whbther they should not hâve sued at law, 
and can maintain their bill in equity. The authorities cited 
by counsel for the defence, against the competency of com- 
plainants to maintain their suit, do not seem to me to estab- 
lish the points for which they contend. 

The case of Re Crockett and Schravime, 2 Am. Law Times 
Eepts. 21, Bankruptcy Division, settles nothing as to the case 
at bar. That was a proceeding of a bankrupt firm to sub- 
ject a former member of their partnership to bankruptcy. 
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The case îs împerfectly reported, but I gather that one of the 
questions was whether a suit in tort for damages, which had 
been instituted by the firm before its bankruptcy, conatituted 
a part of the assets in bankruptcy. The judge (Blatchford) 
spoke of the suit as "an action of tort for fraud and deoeit." 
It was a separate suit, pending independently of the bank- 
ruptcy proceeding, in another forum; and the bankruptcy 
court merely held that it could not consider a contingent 
right for damages, such as was represented by that suit, as 
part of the partnership assets proper to be estimated in de- 
termining whether to adjudge a former member of the firm a 
bankrupt, in a proceeding in involuntary bankruptcy. 

In the case of Dutcher, Assignée, etc., 12 Blatchf. 435, the 
assignée brought suit in equity against the stockholders of 
the bankrupt institution, to recover of them an amount equal 
to the par value of their shares, for which a statute of New 
York made them liable. But that statute, in creating such 
liability, did not make the amount for which they were thus 
liable part of the assets of the bank. On this express ground, 
that the sum recovered by the assignée would not be assets in 
bis hands, the court held that the assignée had no right to 
sue, and dismissed the bill. Obviously such a ruling ean 
hâve no bearing adverse to the complainants in this cause, 
who sue for moneys vested by law, if recovered, in themselvea 
as assets of the estate. 

Another case, and one of the highest authority, relied upon 
by counsel for the defence, is that of Spering's Âppeal, 71 Pa. 
St. 11, in which Judge Sharswood delivered the opinion of 
the court. That was a suit in equity, brought by the assignée, 
under a voluntary deed of assignment made by a bank, 
against the direetors, and others alleged to be connected with 
them, to make good losses caused by an alleged mismanage- 
ment. The bill was brought in 1867, and was based upon 
transactions running backas far as 1850. The court refused 
to hold the défendants liable, on spécial grounds, one of which 
was the lapse of time. The bill was dismissed on grounds 
which do not enter into the case we are now dealing with. 
But the Pennsylvania suprême court, while so ruling, gave a 



TBUSTEES UCT. BUIIiDINQ FDND, ETC., V. BOBSBIUX. 827 

very sound exposition of tho law touching the liability of 
directors of corporations whose funds hâve been -wasted and 
capital squandered. Judge Sharswood said : "I hâve found 
no judgment or decree which bas held directors to acoount, 
except ■where they hâve themselves been personally guilty of 
some fraud on the corporation, or hâve known and connived 
at some fraud in others, or in which such fraud might hâve 
been prevented had they given ordinary attention to their 
duties. I do not mean to say, by any means, that their 
responsibility is limited to thèse cases, and that there might 
not exist such a case of négligence, or of acts vitra vires, as 
would make perfectly honest directors personally responsi- 
ble." 

The proofs in the case he vras then deciding did not, of 
course, f ail within the category he enumerates of delinquencies 
which would, in his opinion, make directors personally 
liable. The judge goes on, in another place, to say : "While 
directors are personally responsible to their stockholders for 
any losses resulting from fraud, embezzlement, wilful mis- 
conduct, or breach of trust for their own benefit and not for 
the benefit of the stockholders, and for gross inattention and 
négligence, by which such fraud or misconduct has been per- 
petrated by agents, officers, or co-directors, yet they are not 
liable for mistakes of judgment, evfn though they may be 
80 gross as to appear to us absurd and ridiculous, provided 
they are honest, and provided they are fairly within the scope i 
of the powers and discrétion confided [by law] to the manag- 
ing body." 

From this décision it appears that directors are liable for — 
First, fraud or embezzlement oommitted by themselves ; sec- 
end, wilful misconduct or breach of trust committed for their 
own benefit and not for the benefit of the stockholders ; third, 
acts vitra vires — that is to say, acts beyond the chartered 
powers of the corporations which they manage, and beyond 
the gênerai powers conf erred by law upon corporations ; and, 
fourth, gross inattention and négligence, allowing fraud or 
misconduct on the part of agents, officers, or co-directors, 
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wliich could hâve been prevented if they had given ordinary 
care and attention to their duties. 

TBe bill in the présent case makea no charge against the 
défendants as to the first three of the grounds of liability 
thus set out. It does not charge personal fraud or embezzle- 
ment ; it does not charge wilf ul misconduct or breach of trust 
bommitted for their own personal benefit at the expense of 
the interests of their corporation. It does not charge acts 
tdtra vires, unless, indeed, as is doubtless the case, the unlaw- 
ful déclaration and payment of dividends out of capital stock 
and deposits fall within that désignation. But it does charge 
throughout, such gross inattention and négligence on the part 
of défendants as allowed fraud and waste and ruinons injury 
to be committed, during two years of looseness and license, 
by officers, agents, and co-directors, who were under their 
control. Clearly, therefore, although the case of Spering's 
Appeal did show a dismissal of a bill in many of its features 
like that of the bill und.er considération, yet the eminent 
court, in doing so, placed its ruling on grounds not belong- 
ing to the présent case; and in its enumeration of acts, for 
whicfa it was of opinion that directors of a bank would be per- 
sonally liable, included the grounds on which this suit is 
brought. 

It will abundantly appear, from authorities and reported 
cases to be cited in the sequel, that the managing officers of 
corporations are personally liable for the results of gross nég- 
ligence, or what the jurists call crassa negligentia. If, by reck- 
less inattention to the duties confided to them by their cor- 
poration, frauds and misconduct are perpetrated by officers, 
agents, and co-directors, which ordinary care on their part 
would hâve prevented, then I think it may be said with truth 
that it is now elementary law, to be fouhd in ail the books, 
that directors are personally liable for the losses resulting. 
Moreover, ail authorities now tend to the conclusion that 
directors of banks and other moneyed corporations hold the 
relation to stockholders, depositors, and creditors of trustées 
to cestuis que trust, and as such are personally responsible for 
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frauds and losses resulting from gross négligence and inatten- 
tention to the duties of their trust. See, besides those wMcb 
, will be produced f urther on in this discussion, tbe cases cited 
in tbe second édition of Green's Brice's Ultra Vires, 478, 
484, 485, in text and notes. 

The laiW makea them trustées, and holds them responsible 
as such, from tbe necessity of tbe case. And as it boldstbem 
liable for frauds and embezzlements committed in person, so 
it is obliged to bold them liable for like delinquenees commit- 
ted by others, wben permitted by their négligence. It is true 
that in the latter case, where the breach of faith is only pas- 
sive and not positive, equity, which looks to the conscience, 
although holding them liable, will treat them with ail the 
leniency in its power by requiring those primarily bound to 
make restitution before calling upon them. 

A most lucid and sound writer on the subject — see Q-old- 
emith's Equity, (6th Ed.) 274 — says : "The rule is that trus- 
tées will be held accountable to their cestuis que trust for any 
breach of trust arising from négligence, or gross misapplica- 
tion of the trust property; but where there bas been no mala 
Jides on the part of the trustée, the court will not deal severely 
with him upon slight grounds, and will, therefore, in such 
case, endeavor to discharge him from any mischief that may 
arise from a misapplication of the trust money." 

It must be borne in mind that, in respect to frauds and 
misapplications of money committed in conséquence of the 
négligence of directors, and frauds and misapplications com- 
mitted by directors themselves, the evil and loss are the same 
to the corporations whose affairs are entrusted to their man- 
agement. To thèse corporations it matters little where the 
moral guilt lies. The resuit is the same, whether that guilt 
attach to the directors themselves or to the officers to whom 
they gave a license which was abused. And hence the 
suprême court of appeals of Virginia very well said, in the 
case of Jones's Executors v. Clark, 25 Grattan, 655, that there 
"may be such gross négligence as may be équivalent to fraud ;" 
a proposition which is quoted approvingly by the United 
States suprême court in Neal v. Clark, 95 U. S. 707. And I 
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think it is a Sound proposition of law that, wLenever there 
■would be liability if the fraud had been practiced by directors 
thernselves upon tbe eomplainant, there is like liability if thera 
bas been that gross négligence on the part of directors which 
bas permitted the fraud to be practioed by officersunder their 
control. And unless we treat gross négligence, allowing fraud 
by such oiEcers, as the équivalent of fraud committed in per- 
son, the proposition of counsel for defence, that directors 
are not personally liable for acts short of fraud and of ultra 
vires, is not sound. With this qualification, however, I am 
willing to admit the soundness of the principle. 

It may as well be noted hère, however, that the bill in this 
suit charges that there were repeated déclarations and pay- 
ments of dividends out of capital stock, which is prohibited by 
sections 32 and 33 of chapter 57 of the Code of Virginia, 
and is, therefore, vitra vires. Not unmindful of this feature 
of the bill, I shall in gênerai treat it as a bill based upon 
charges of gross négligence. It is hardly necessary to pre- 
mise that if the bill charges gross négligence, équivalent to 
fraud in its results to the bank, and if the authorities to be 
cited show that directors are, in their relation to depositors, 
creditors, and stockholders, trustées of the capital and funds 
with which they are entrusted, then, even though it could be 
shown that directors are liable to be sued at law, yet that fact 
does not oust equity of the jurisdiction which it bas by virtue 
of its original jurisdiction of trusts and frauds j the remedy at 
law, where it exists, being cumulative and not exclusive. 

Another case relied upon by counsel for the defence is that 
of Overend, Gurney & Co. v. Oumey, é Ch. App. Cases, L. E. 
701. But that was a case in which the director défendant 
was charged, not with fraud, not with embezzlement, not 
with wilful misconduct or breach of trust, for his own advan- 
tage, at the company's expansé; not with acts ultra vires, nor 
even with gross négligence, whereby fraud and misconduct 
were permitted in of&cers or co-directors ; but the complaint 
there was, as the lord chancellor himself said, merely of "want 
of wisdom and want of ]udgment,"and the bill sought "solely 
on that ground" to fix the défendant director with liability for 
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the resulting losses. In that case the director sued had been 
authorized bythe stoekholders to engage in a hazardous spec- 
nlation, and the spéculation had proved abortive. Burely, 
the décision of the court to dismiss the bill in that case can 
snpply no persuasive argument to this court in favor of dis- 
missing the présent bill. ButI believe that case is also relied 
upon because of a remarkthrown ont passim bythe lord ohan- 
cellor to the effect that whatever remedy there might be for 
the Company in the ca,8e, wouldbe "an action atlaw for nég- 
ligence." A dictuM of that sort thrown out in the most eas- 
ual manner, supported by no statement of the grounds of it, 
and possibly resting upon some provision of the English stat- 
ute law giving the right of suing at law for damages result- 
ing from the mia or mal-management of directors, can hâve 
no weight as authority in another jurisdiction not having the 
benefit of sueh a statutory provision. 

The statute law, under which the proceeding at bar is had, 
empowers the trustées in bankruptcy to sue upon their équita- 
ble rights, and does not authorize an action of tort for dam- 
ages from négligence to be brought. The right to sue at 
common law in this case could only exist by virtue of a stat- 
ute. Actions at common law cannot be brought upon eon- 
tracts except by persons in légal privity. The assignée of a 
contract cannot sue except by statute authority; and none but 
the immédiate subject of a tort can sue at common law. And, 
therefore, in this case, where the losses were not directly caused 
by the négligence of the défendants, but were the resuit of acts 
of officers committed in conséquence of the négligence of the 
directors, no action at law in tort lies ; oertainly not for the 
assignées of the injured corporation. 

Another case relied on by eounsel for the defence is that 
of the Franklin Ins. Oo. v. Jenkins, 8 Wend. 130. Hère the 
company, through its board of directors, sued four previous 
directors at law in tort, claiming damages for waste and loss 
of moneys, crédits, and effects of the company. The board 
consisted of 16 directors, and the law required the concur- 
rence of a majority of the 16 to render valid any act of the 
body. As there were but four of the directors sued, and but 
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four charged with malfeasance, their acts were clearly individ- 
ual, and not officiai. Accordingly, the court held the demur- 
rer to the déclaration good, and dismissed the suit, saying 
that "if the défendants are liable at ail upon the allégations 
contained in the déclaration, they are liable individually and 
severally, and not jointly, as directors;" meaning to say that 
if they were liable at ail in that suit. The court also said 
that this being an action at law, it could not extend to the 
conscience ; implying that, therefore, it was a case for equity ; 
law looking to what is written in the statute or contract, 
equity to what is written in the conscience. 

The case shows how inadéquate the œachinery of the com- 
mon-law courts often is to meet the needs of modem civili- 
zation. Originally the chief object of its rules of pleading 
was to reduce every case to a single issue of fact for the dé- 
cision of a jury of médiocre intelligence. The simple trans- 
actions of early times could be readily adjudicated under such 
a System. But the multiform, varied, and complicated affairs 
of our commercial âge are continually presenting cases, 
most of them of great magnitude and complication, which do 
not admit of adjustment to the rigid and inelastic machinery 
of the ancient practice and pleading at law. The genius of 
modem law judges bas much liberalized and expanded the 
System, espeeially by enlarging the scope of actions of as- 
sumpsit, and its indebitatus counts ; and many remédies hâve 
been given by statute which were unknown to the common 
law. But thèse expédients hâve only ameliorated the syptem ; 
they hâve not and cannot bring it into full adaptation to ail 
the exigencies of modem litigation. Nor is' it necessary that 
this shouldbe; its deficiencies being supplied by the equity 
jurisdiction, exercised as an adjunct, and not as a substitute. 
So important is it to préserve the trial by jury in civil causes, 
wherever the ends of justice can be attained under the Sys- 
tem of common-law pleading, that the procédure is pre- 
served and suits are required to be brought at law in nearly 
ail cases in which it is compétent to afford relief. Beyond 
thèse, equity is relied upon to afford the needf ul redress ; and 
equity is the all-sufficient supplément of the law. Bqui- 
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ty has nevfir endeavored more than tWs ancillary office, 
and in that, its true function, it has been amply efficient. 
From the origin of its jurisdiction it has supplied such rem- 
édies only as the common law could not furnish. It arose 
with the birth of commerce, and its jurisdiction has expanded 
as commerce has grown and civilization advanced. It has, 
in cautions and conservative spirit, diligently adapted itself' 
to meet the new-born wants, and to provide for the more and 
more complicated conditions, of modem society. And now 
there are few transactions deserving redress which its pow- 
ers will not reach, and few ends of justice, otherwise un- 
attainable, which it will refuse to subserve on excuses of 
technical inaptitude. The «ases cited in the sequel of this 
opinion are but a few of the many which show the compre- 
hensiveness of its modem jurisdiction. 

In support of the views which hâve been expressed in what 
has been said I will proceed now to state with some détail the 
purport of some of the many authorities which bear upon the 
questions raised by the demurrer; and I hère remark that I 
hâve seldom known a bill supported by so great a wealth of 
authority. That the remedy in this case was not an action 
at law, but by bill in equity, will abundantly appear from the 
foUowing cases. [Hère the opinion cites and sets out the pur- 
port of Smith V. Hurd, 12 Met. 371 ; Allen v. Cv/rtis, 26 Conn. 
456; Citizens' Loan Ass'n v. Lyon, 29 N. J. Eq. 110; and Vose 
V. Grant, 15 Mass. 21.] In this case the suprême court of 
Massachusetts, after deciding that an action at law on the 
case in tort will not lie by a bill holder against a stoekholder 
of a bank which had distributed her capital without providing 
for its outstanding notes, that remedy being given by statute 
against stoekholder s, goes on to say: "This is one of the 
numerous cases which are constantly occurring that show 
the necessity of a court of chancery for the complète distribu- 
tion of justice among the people. It is the boast of the com- 
mon law that it permits no wrong without furnishing a rem- 
edy. But this is true only where there are courts compétent 
to exercise ail the judicial power which that law requirea 

for its due administration. A court of chancery exercises a 
v.3,no.l4--.53 
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most important part of those judicial powers. Its duty is not 
to establish new rules, unknown to the common law, for the 
conduct of the people or the régulation of their property, but 
to apply and enforce those prineiples of the common law which 
cannot be enforced by the other courts. In the case of thia 
bank a court of chancery will probably sustain a bill by one 
or more of the stockholders for the beneflt of ail." 

Th© cases of Merchants' Bank of Newberryport v. Stevenson, 
10 Gray, 232, and Spence v. Ragera, 11 M. & W. 191, are 
also cited ; in the latter of which it was held that the assignée 
in bankruptcy may sue at law for injuries affecting the bank- 
rupt's property, so far as they do not involve such damages to 
his person as he might sue for irrespectively of injury to his 
property ; but that the assignée could not sue for torts, because 
of the rule actio personalis moritur cumpersona; nor on con- 
tracts affecting the person only. 

The case of Attomey General v. Aspinall, 3 M. & G. 613, is 
one of a numerous class which décide that the ordinary juris- 
diction of chancery over trustées and trusts is not ousted by 
spécial remédies or proceedings at law prescribed by statute 
in cases of breach of trust. 

That direotors are trustées; that equity bas jurisdiction 
of suits against them by virtue of its original cognizance of 
trusts; that they are liable separately and jointly for the 
losses resulting from fraud and négligence; that they may 
be sued by their corporation, or by one or more of its stock- 
holders, or by one or more of the company's creditors, and 
that they may be made défendants in a bill along with other 
persons who are not directors; in short, that a court of equ- 
ity, trampling under foot aU technical pleas and excuses, 
will go straight to the wrong, and shape its remedy to suit 
every case demanding its intervention, will abundantly appear 
from the folio wing review of authorities : 

Judge Story, (Equity Jurisprudence, § 1252,) after saying 
that the property of a corporation will be held afifected with a 
trust, primarily for the creditors and secondarily for the stock- 
holders ; and that, where dividends hâve been paid in diminu- 
tion of the capital stock, every stockholder is liable pro rata 
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to contribution for the restoration of the fund, adds: "This, 
however, is a remedy which can be obtained in equity only ; 
for a court of common law is incapable of administering any 
just relief, since it bas no power of bringing ail tbe proper 
parties before the court, or of ascertaining the full amount df 
the debts, the mode of contribution, the uumber of the con- 
tributors, or the cross equities and liabilities which may be 
absolutely required for a proper adjustment of the rights of 
ail parties, as well as of the creditors." Surely, if this be so, 
■where stockholders are sued for a waste of the trust fund, a 
fortiori is it so where direotors who were the perpetrators or 
permitters of the waste are sued. 

[The opinion then cites and abbreviates the cases of Aber. 
deen R. Co. v. Blaikie Bros. 1 McQueen, 461; C. é L. R. Co. 
V. Winslow, Zinn's Lead. Cases in Trusts, 466; Cooper v. 
Johnson, Third District Court of Louisiana, not reported; 
and First Nat. Bank of the Republic v. Gregg, 9 Pittsburg 
Law Journal, 26.] This responsibility not only exists on gên- 
erai principles of equity jurisprudence, but in regard to divi- 
dends, it exists also in Virginia by statute, it being enacted 
by chapter 57, § 33, of the Code of Virginia, as follows : "If 
the board of direotors shall déclare a dividend of any part of 
the capital stock of the company, ail the members of the board 
■who shall be présent, and not dissent therefrom, shall, iû 
their individual capacity, be jointly and severally liable to the 
company 's creditors for the amount of the capital so divided, 
and may be decreed against therefor on a bill in equity filed 
on behalf of such creditors ; and, moreover, eaeh stockholder 
who shall partieipate, etc., shall be liable," etc. As before 
shown, this statutory liability is, as to the remedy, cumulative, 
upon the liability to which equity holds trustées, and does not 
substitute or displace that liability. 

In RoUnson v. Smith, 3 Paige, 322, it was held that the 
direotors of a corporation who wilfully abuse- their' trust or 
misapply the funds of the company, by which a loss is sus- 
tained, are pérsonally liable, as trustées, to make good that 
loss, and they are also liable if they suffer the corporato 
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funds to be lost or wasted througb gross négligence and in- 
attention to the duties of their trust. 

In Peahody y. Flint, 6 Allen, 52, which was a suit in equity 
by some stockholders against directors, tbe court say tbat in 
the discavery of frauda, and in furnishing remédies to parties 
defrauded, equity cannot suffer teclinicalities to stand in the 
way, but seizes upon the. substance of the case and holds ail 
parties to their just responsibility, foUowing trust property 
into the hands of remote grantees and purchasers who hâve 
taken it with notice of the trust, in order to subject it to the 
trust. 

In March v. Eastern R. Cp. 40 N. H. 548, where the parties 
were in similar relations, the court entertained a bill to en- 
join, etc. 

In Heath v. The Erie B.Co. 8 Blatchf. 348, it was held 
tbat if several trustées are ail- of them implicated in a com- 
mon breach of trust, for •which the cestui que trust seeks relief 
in equity, ,he may bring suit against ail of them, or against 
any of them separately, at his élection, the tort being treated 
as several as well as joint, This suit was brought in equity 
by eight share-holders, who were foreigners. They made the 
Company and three of its directors défendants, thirteen other di- 
rectors not being brought in as such. The bill was sustained, 
and the relief asked for granted. 

In Curran v. Bank of Arkansas, 15 How. 311, it is said by 
tbe United States suprême court tbat it being "once admitted 
that the property of an insolvent corporation, while under the 
management of its ofEcers, is a trust f und in their iiands for 
the beneflt of creditors, it foUows that a court of equity, which 
never allows a trust to fail for want of a trustée, would see to 
the exécution of that trust, although, by the dissolution of 
that corporation, the légal title to its property had been 
changed." 

[The cases of Hodges t. New England Screw Co. 1 E. I. 312 ; 
Tayhr v. The Maine Exporting Co. 5 Ohio, 162 ; Brown v. 
Van Dyke, 8 N. J. Eq. 795; Lexington é Ohio R. Co. v. 
Bridges, 1 B. Monroe, 556; Bank of St. Mary' s v. St. John, 25 
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Ala. 566; United Society of Shakers v. Underwood, 9 BusH, 

6G9; and Wood v.Dummer,8 Mason, 308, are cited, to show 

the proper remedy to be in equity, on theground that direot- 

" ors are trustées, and the property of corporations trust funds.] 

In Koehler v. The Black River, etc., Co. 2 Black, 715, it 
washeld by the United States suprême •court that theofficers 
ànd directors of a corporàte body are trustées of the stock- 
holders, and, in securing to themselves an advantage not 
common to ail the stockholders,' they commit a plain breach 
of trust; In that case the court quote and adopt as law the 
foUowing passage from section 312 of Angell & Ames on Cor- 
porations: "The directors are the trustées or managing part- 
ners, [of a corporation,] and the stockholders are the cestuis 
que trust, and^ hâve a joint interest in ail the property and 
effects of the corporation, and iao injury that the stockholders 
may sustain by a fraudulent breach of trust can, upon the 
gênerai principles of equity, be suiïered to pass without a 
remedy." 

[After citing Dodge v. Wûolsey, 18 How. 331, the opinion 
mentions the case of Curran v. Bank of Atkansas, 15 Hôw. 
312, in which the United States suprême court adopted the 
language of Judge Kent, (2 Com. 307, note î>,)' as foUows: 
"The received doctrine now is, as shown by the statutes and 
judieial décisions, that the capital and debts of banking 
and other moneyed corporations constitute a trust fund and 
pledge for the payment of its creditors and stockholders; 
and a court of equity will lay hold of the fund, and eee that 
it is duly collected and applied." 

Other cases of the same purport are hère cited, viz. : Attor- 
ney General v. D'ixie, 13 Vesey, 519; Attofney General v. Kerr, 
2 Beav. 453 ; Bank of Gibraltar, etc., 1 Ch. App. L. B. 72 ; 
Grim v. Barrett, 1 Simons, 45; Cochran v. Coalbrook Ry. Co. 
Ex parte Bennett, 18 Beav. 339 ; Luxembourg Ry, Co. v. Mag- 
nay, 25 Beav. 586; Maxwell v. Port, Tenant é Go. 24 Beav. 
495 ; Salomons v. Laing, 12 Beav. 339; York d North Midland 
Co. V. Hudson, 16 Beav. 495; Gray v. Lewis, 8 Eq. Cases, 
L. E. 526; Atwood v. Merryweather, 5 Eq. Cases, L. E, 464; 
Bloxom v. Metropoltan Ry. Cô. 3 Ch. App. L. E. 337; Hoole 
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V. Great West. Ry. Co. Id. 262 ; and Gregory v. Patchett, 33 
Beay. 595, explaining Foss v. Harbottle, 2 Hare, 461, and 
Mozley v. Alston, 1 Phillips, 790.] 

I will conclude this review of cases by citing the early, lead- 
ing, and important one of the Charitable Corporation, etc., v. 
Sutton, 2 Atkins, 401. The conapany brought a bill against 
its committee naen (directors) and other officers, praying to 
be relieved of their services, and to hâve satisfaction for 
breaches of trust, fraud, and mismanagement. The transac- 
tions complained of ran through a séries of years, and wera 
committed, some by part of the défendants, some by others, 
causing losses, attributable, some to one or more défendants, 
some to others, making a case of varions and complicated 
responsibility, eapecially as the charge was of non-feasanoe 
or neglect of duty as well as of malfeasance. , 

The court held that the bill vrould lie, and among other 
things decided — First, that a gross non-attendance in a 
director may make him guilty of the breaches of trust com- 
mitted by officers and other directors ; second, that a 
director's saying that he had no benefit from his office but 
such as was merely honorary, is no excuse for his want of 
diligence; and, third, that when a supine négligence ap- 
peared in ail the board, by which a complicated loss bas hap- 
pened, they are ail liable. 

Considering that ail the directors are liable, jointly and 
Beverally, in such a state of things, a bill eeeking to maka 
them so may not be amenable to the objection of multifa- 
riousness which would be open to that objection if the de- 
fendants were liable only severally. This point was decided 
by Lord Hardwicke in this case of the Charitable Corpora- 
tion, and his words on the subject were very emphatic. He 
said: "Objection has been made that the court can make 
no decree upon thèse persons which will be just, for it is said 
every man's non-attendance or omission of duty is his own 
default, and that each particular person must bear such a pro- ' 
portion as is suitable to the loss arising from his particular 
neglect, which makes it a case out of the power of this court. 
Now, if this doctrine should prevail, it is laying the axe at 
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the root of the tree'' — meaning that it would whoUy destroy 
the power of equity to redress the evil. He continued: "But 
if, upon inquiry before the master, there should appear to be a 
Bupine négligence in ail of them by which a gross complicated 
loss happens, I will never détermine that they are not ail 
guilty. Nor will I ever détermine that a court of equity cannot 
lay hold of every breach of trust, let a person be guilty of it 
in a private or in a public Capacity. The tribunals of the 
kingdom are wisely fprmed both of courts of law and equity, 
and for this reason there can be no injury but there must be 
a remedy in ail or some of them, and therefore I will never 
détermine that frauds of this kind are out of the reach of 
courts of law or equity, for an intolérable grievance would fol- 
low from such a détermination." He referred the case, in ail 
its complicated features, to the master to ascertain the re- 
Bpeotive liability of each director and officer, in order that 
each might be held liable for his own acts primarily, and 
ftfterwards the whole jointly. 

I will do likewise in the présent case. î will sign a decree 
overruling the demurrer on ail points. 



Ih THE Matteb of King, Bankrupt. 

In THE Matteb of Hyde, Bankrupt. 

(Diitrict Court, 8. D. Hew York. September M, 1880.) 

1. Bankruptct^Pbtition To Sbt Asidb Dbeds— Paktibs. — A péti- 
tion to set aside the deeds of an officiai assignée in bankruptcy, upon 
the grounds of fraud and illegality, may be maintained where the 
rights of the petitionera hâve been thereby injuriously afEected, al- 
though they were not parties to the bankniptcy proceedings. 

S. Same — Samb — Trustées and Cestui Que Trust. — Such pétition can 
be maintained although the petitioners became trustées for the 
grantee, in relation to the subject of the conveyance, under title ac- 
quired prior to and independently of thèse deeds. 

8. Samb — Same — Suit Pbnding on Deeds. — There is no good reason, where 
an action has been instituted on such deeds, why the petitioners should 
be remitted to their def euce in that action for the purpose of showing 
there the invalidity of the deeds. 
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4. Samb— AoT op 1841— Rbpeal—" Final Consummatios. "— A case Is 
not " oontinued to its flaal consummatiori," within tlie meaning of tlic 
aot repealing the bankrupt law of 1841, although tlie bankrupt may 
iave been diBcharged and his estate distributed, go long as there re- 
mains any order, decree, or action for the court, in the proper and 
usual exercise of its jurisdiction in llke cases, to enter or to take, or 
any redress or relief to be given to any party or person properly apply- 
ing to the court theref or in the case. 

6. Same — Salb of Real Estatk — Notice of Sale — Misdesokiption. — An 

ofScial assignée in bankruptcy, under the rules of the court, pro- 
ceeded to sell an interest in certain real property at public auction. 
It was described in the bankrupt's achedule of assets as " my joint 
interest in Hunter purchase of lots in Chicago in Co. B. Hyde, man- 
aged by Charles Butler, agent in New York, and William B. Ogden, 
agent in Chicago; cost, originally, $20,000. This daim may be alreadj 
legally held by Edward Eldridge, of Boston, under my assignment to him 
of ninth June, 1838." In the adrertised notice of saleit was referred 
to as the bankrupt's interest "in sundry lots in Chicago, 111., pur- 
chased with Simeon Hyde, and assigned to Henry Eldridge, Boston." 
This notice aiso referred to the papers on flle in the office of the court 
fbr a more certain and full description of the interest advertised for 
sale. The interest in the property in question never really had been 
assigned to Eldridge, and the advertised description was theref ore er- 
roneous in that particular. Held, that such interest passed under the 
subséquent public sale of the assignée, notwithstanding the erro- 
neouB description. 

C Same — Samb — Non-Delivert of Dbed. — Such notice also contained 
the provision, " purchaser paying expenses of the formai deed of sale, 
if one be required, in addition to the amount of purchase." Ileld, in 
view of this provision, and in view of the fact that there had been a 
valid sale of the interest in the Chicago property, under which the 
price had been paid, that the mère non-delivery of a deed would not 
authorize a re-sale of such interest. 

7. Lâches — ^Application to Annul Dbeds. — Although the dooti ine of 

lâches may hâve some application to a pétition to annul deeds inad- 
vertently given under the pretended authority of a court, to which its 
sanction was improperly obtained, yet it is clear that that pri nciple can 
hâve far less force in such case than in a prooeeding between vendor 
and vendee, where the vendee is put in possession under the deed 
afterwards assailed. 

Certain deeds in this case set aside as having been inadvertently and 
illegally made. 

In Bankruptey, under the act of congress passed August 
19, 1841. ■ 

William Allen Butler, for petitioners. 

B. F. Tracy and J. W. Cook, for respondent, Chapman. 
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Choate, D. 7. In thèse cases in bankruptcy, under the 
bankrupt law of 1841, applications hâve been made to set 
aside and déclare null and void certain deeds made or claimed 
to hâve been made by Mr. Waddell, the officiai assignée, 
under orders of the court entered in the years 1858, 1859, and 
1862, authorizing him to sell at private sale certain alleged 
interests vestéd in him as sueh assignée in certain real estate 
in the city of Chicago. 

The ground on which the vacating of the deeds is sought by 
the petitioners, the executors of one Ogden, is that long prior 
to the date thereof their testator was in the actual possession 
of the real estate in question, claiming title thereto as as- 
signée or grantee of the interest, whatever it was, that had 
belonged to the bankrupts, and that the deeds now in ques- 
tion were not deeds for any valuable considération, but that 
they were in faot gifts, so far as the estâtes of the bankrupts 
are concerned, which the court neither authorized nor had 
any power to authorize; that if not mère gifts the deeds 
were void, because the interest of the bankrupts bad been 
previously sold and disposed of under prior orJers of the 
court, and that the deeds were procured by false and frauda- 
ient représentations of matters of faot, whereby the court was 
deceived and misled into making the orders under which the 
deeds purport to bave been given, and by which albne the 
giving of them can be justified. 

The respondent, Chapman, who claims to be the hona fida 
purchaser for value of the titles made under thèse deeds, and 
who alone appears to object to the prayer of the pétition, bas 
commenced a suit based in whole or in part on thèse deeds, 
or some of them, against said Ogden, which is still pending 
against the petitioners as his executors, in which suit said 
Chapman claims an accounting for the rents and profits of 
that interest in the said lands formerly of the bankrupts, and 
alleged to be held by said Ogden as trustée for said Chapman, 
said Chapman's interest as cestai que trust being derived 
through said assignee's deeds. 

1. I think it is^clear that the petitioners, though not parties 
to the bankruptcy proceedings, bave Buch an interest in th« 
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matter that they can maintain this pétition. They do not 
appear as mère strangers or amici curiœ, suggesting an unlaw- 
ful or erroneous act or proceeding on the part of the court or 
its officer, and asking to hâve it vacated on grounda of public 
policy, but they appear as parties whose rights are inju- 
riously affected by the aet of the officer of the court, alleged to 
be illégal, inadvertent, or done with a fraudulent and mis- 
chievious purpose as to them. I think the court has power 
to relieve them if they make out their case. The power was 
exex-cised in a case similar to the présent, in the Matter qf 
Conant, Bankrupt, (unreported,) and Judge Betts granted the 
relief hère asked to a party occupying a position somewhat 
similar to that of thèse petitioners. 

2. Nor do I find anything in the act repealing the bankrupt 
law of 1841 which precludes the court from entertaining this 
pétition. The act contains the proviso that it "shall not 
affect any case or proceeding commenced before the passage 
of this act, or any pains, penalties, or forfeitures incurred 
under ttie said act ; but every such proceeding may be con- 
tinued to its final consummation in like manner as if this act 
had not been passed." It is urged that afterthe discharge of 
the bankrupt, and the final disposition and distribution of his 
estate, the proceeding has reached its final consummation, 
and the power of the court to pasa any order in the case is 
taken away by this proviso. I think, however, that this pro- 
viso clearly préserves in fuU force ail the power and authority 
which, under the bankrupt law of 1841, this court had to act 
in any case commenced before the passage of the repealing 
act. FuU force is to be given to aU the language used, and 
the first clause distinctly provides that the repeal shall not 
affect any pending case ; and the last clause, giving express 
authority to continue to final consummation aU such cases, 
though perhaps unnecessary, was not designed to be restrict- 
ive of the prior clause. Nor, in a large and proper sensé, is 
a case earried to its final consummation so long as there 
remains any order, decree, or action for the court, in the 
proper and usual exercise of its jurisdiction in like cases, to 
«nter or to take, or any redress or relief to be given to any 
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party or peraon properly applying to the court therefor in the 
case. 

3. It is claimed on behalf of the respondent, Chapman, that, 
although the légal estate in the lands in question became 
vested in Mr. Ogden, and although, from a period long prior 
to thèse deeds, he claimed to hold to his own use the béné- 
ficiai or équitable interest which had formerly belonged.to the 
bankrupts, that, as to the interest of the bankrupt Hyde, he, 
Chapman, is in fact the assignée of that interest by another 
and independent title, anterior and guperior to that under 
which Ogden claimed to hâve obtained the same interest as 
the assignée of Hyde, and that the circumstances under 
■which Ogden acquired the légal title to Hyde's share were 
such as in law and equity made him a trustée for the assignée 
of this bénéficiai interest of Hyde. Hence it is argued 'that, 
as Ogden was a trustée for Hyde's assignée, and as Chapman 
is Hyde's assignée, Ogden and his représentatives cannot raise 
this question with Chapman ; that, Ogden being Chapman'a 
trustée, he and his représentatives cannot attack his title; 
that they are bound, in ail things, to protect and défend the 
title and interest of Chapman in the lands to which the trust 
relates. But the argument is fallacious, and the point whoUy 
irrelevant to the présent inquiry. Whatever title Chapman 
may hâve to Hyde's interest, acquired before and independ- 
ently of thèse deods, cannot be affected or impaired by the 
vacating of the deeds; and, as to any such title, Ogden's 
attack on thèse deeds is in no sensé a violation of any rela- 
tion or duty of trust which may exist in référence to such 
earlier title. In respect to the title claimed by Chapman to 
bave been created in him under thèse deeds themselves, no 
relation of trustée and cestui que trust can possibly arise be- 
tween the parties if the deeds are void, or were acquired by a 
fraud, to which, as alleged in the pétition, Chapman was a 
party. No party can claim the benefits and protection due 
to a cestui que trust, who bas acquired the apparent interest 
of a cestui que trust by means of a fraud practieed tipon or 
against the rights of the alleged trustée. Such a claim would 
be too absurd for discussion. I hâve, therefore, treated as 
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wholly irrelevant the, testimofiy relatitig to the existence and 
elïect of the disputed assignment by Simeon Hyde to McNulty 
and Chapman, under which Ghapman > dérives his alleged 
earlier and independent équitable interest as Hyde's assignée. 
It bas notliing to do with, and cannot affect, the questions 
involved in thèse applications, which are simply of the valid- 
ity and bona fides of the deeds in question, and Chapman's 
complicity in the fraud, if they are void for fraud, and of 
the petitioners' alleged lâches in making the applications to 
set them aside, which, it is claimed by the respondent, should 
now preclude them from the relief asked for. We corne, 
theref ore, to the considération pf those questions. 

The deeds in question made by Waddell, as assignée in 
bankruptcy of Henry King, are ûve in number, as f ollows : 

(1) A deed to Gordon L. Ford, dated July 15, 1845, but 
acknowledged and admitted to hâve been executed October 26, 
1868; (2) a deed to Gordon L. Ford, of the same date, and 
executed on the same day as the preceding; (3) ia deed to 
Isaac L. Hupt, dated December 3, 1858; (4) a deed to Isaao 
L, Hunt,, dated January 19, 1859; (5) ;a deed, to Chapman, 
the respondent, without date; but acknowledged July 11, 
1862. TJie deeds in questiop. made by Waddell, as assignée 
in bankruptcy of Simeon Hyde, are three in number, as fol- 
lows: (1) A deed to Gordon L.Ford, dated October 26, 1858; 

(2) a deed to Isaac L. Hnnt, dated January 19, 1859; (3) a 
deed to Chapman, the respondent, dated July 10, 1862. 

It is conceded that the two.deeds to Chapman were taken 
for the purpose of oorrecting a supposed error in the préviens 
deeds, which error, it is now fidmitted, did not exist, and if a 
case is made out against Chapman for vacating the other 
deeds, thèse must also be vacated on the same grounds. It 
is unnecessary, therefore, to state the case, except with refei'- 
ence to the six earlier deeds. Long before the making of 
thèse deeds, certain proceedings were had in this court in rela- 
tion to the interest of the bankrupts supposed to be affected by 
the deeds. Henry King's schedule of assets thus refers to the 
matter of this property : "My joint interest in Hunter purchase 
of lots in Chicago in Co. S. Hyde, managed by Charles 



Butler, agent in N. T., and WilUàm'B. Ogden, igenï in Chi- 
cago, ccst, originally, $20,000. This claiin may bè already 
legally held by Edward Eldl-idge, of Boston, under my assign- 
ment to Mm of ninth June, 1838, on settlement of accounts 
-with Simeon Hyde." This' référence to settlement of ac- 
counts with Simeon Hyde is explâined by the facts sliown in 
the tes'imony tliat, in this and other land spéculations under- 
taken by Hyde and King jointly, the money required there- 
for was furnished by Hyde largely in excess of his share, and 
the documentary évidence of their joint interest was held by 
and in the name of Hyde, so that King's claim was only avaU- 
able to him upon payment of thèse advaneea on his account, 
■which it appears he never wàs able to pay. 

On the eleventh of June, 1845, Waddell, the assignée, 
made a report to the court that certain property, including 
the item above rtferred to, was "of uncertain value, and ought 
to be disposed of at public sale, without înôurring further 
delay or expense," and, in confOrmity with the rnles of the 
court, he proceeded to sell the same at public auction. The 
rules required him to advertise the sale, and the form of the 
advertisement ueoited that, "by virtue of suûdry decrees/' 
«te, "I will sell at, etc., ail the property and rights 6Î prop- 
erty of every name and nature which bscame vestèd iii the 
officiai or gênerai assignée by tHe decréès aforeâ'aid, the fol- 
lôwing assets hereinafter notèd, wliicfa are more particlilarly 
ôet forth in the papers on file in the office of the said court, 
as by référence thereto, will more fully appear"— "purchaser 
paying expenses of the formai deed of Bale,ifone be required, 
in addition to the amount of purchaso." • * * "In the 
matter of Henry King" — "His interest in five lots of land in 
the town of Joliet, 111. ; also in sundry lots in Chicago, HI., 
purchased with Simeon Hyde, and assigned to Henry El- 
dridge, Boston," etc. 

4. There can be no possible question that the property re- 
ferred to in the advertisement as "his interest in sundry lots 
in Chicago, Illinois, purchased with Simeon Hyde, " etc., ia' 
the same property and interest intended to be described in 
the officiai report of the assignée, although in the report it ia 
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stated that it may le held by EIdridge under the assignment, 
and in the advertisement it ia described as "Assigned to 
Henry EIdridge." At the sale on the fifteenth of July, 1845, 
the assets of Henry King, including this interest in the Chi- 
cago lots, were sold to Gordon Burnham, the highest bidder 
therefor, who paid for the same, but called for no deed. On 
the thirtieth of July, 18é5, Burnham sold, for a valuable con- 
sidération, his interest in said property to Charles Butler. 
It is claimed, however, on the part of the respondent, Chap- 
man, that King's interest did not pass by this sale to Burn- 
ham, nor by Burnham's sale to Butler, because the advertise- 
ment erroneously described the property as included in the 
EIdridge assignment, and because the interest of King, such 
as it was, being real and not personal, no deed of it was given, 
and, consequently, the interest remained vested in the as- 
signée, and could be subsequently disposed of by him under 
the order of the court. I think that neither of thèse points 
is well taken, so far as to justify or sustain, as valid, any sub- 
séquent sale of King's interest except in confirmation of the 
title made under the sale to Burnham. That the purchase 
by Burnham was an actual purchase for value and in good 
faith, and that, in reliance thereon, he sold the interest 
which he so obtained to Butler, for value, is not disputed. 
Conceding, what is admitted by both parties, that no interest 
in the property in question passed under the EIdridge assign- 
ment, and that, therefore, this part of the description was a 
mistake, yet this mistake is not sufficient to deprive the pur- 
chaser of his right to the bankrupt's interest in this asset, 
which it clearly appears on the face of the transaction the 
assignée understood that he was selling, and the purchaser 
understood that he was buying. It is merely a failure to 
describe truly, in one respect, the subject offered for sale, 
which, by other descriptive terms, is sufficiently and clearly 
identified. The very advertisement in which the mistake oc- 
curs contains the correction of the mistake, for it refers, for 
a more certain and full description, to the papers on file, the 
schedule and the report, which show that the interest may 
hâve been, not that it was, assigned to EIdridge. If the adver- 
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tîsement had described the interest to be Bold as King's mter- 
est in said lots, so far as that interest was included in the 
Eldridge assignment, it might hâve been inferred that the 
assignée had concluded not to offer the asset described in the 
report; but no such purpose can be inferred from the lan- 
guage used in the advertisement, while its terms do plainly 
imply that he intended to sell the same asset therein described. 
The case is clearly one in which the maxim "Faîsa démon- 
gtratio non nocet" applies. If the assignée had claimed that 
the mistake affected injuriously the sale, which indeed can- 
not be presumed, or that the purcbaser in faot did not under- 
stand that he was buying this asset, except so far as it was 
covered by the assignment, he could bave applied to the court 
to set the sale aside on that ground. Not having done so, he 
cannot repudiate it or treat it as no sale because of the false 
description. 

5. There having been, then, a valid sale, under the order of 
the court, of this asset of the bankrupt, and that sale having 
been exeeuted by the payment of the priée, the court had no 
power to authorize the sale of the property a second time. 
Its power was clearly limited to one actual sale, by which 
this property was turned into money. So far as that asset 
was concerned, the court had exhausted its powers, except to 
do what was proper to carry it into effect and vest the title 
in the purchaser. It is immaterial that no deed was ever 
given, even if the interest was real, and such that the légal 
title would pass only by deed. It is true that a naked, 
barren légal title may be conceived to remain vested in the 
assignée, but not for the use or benefit of the creditors of the 
bankrupt. They hâve, through the assignée, already re- 
ceived the full value of the property in money, to be distrib- 
uted among them in dividends on their debts. They can 
claim no more under the bankrupt law. To hold that the 
court could order it to be sold again, and turned into money, 
because no deed passed, would be to hold that it bas power 
to take property in which the creditors hâve no interest, and 
distribute it ameng them. No bankrupt law ever gave such 
a power to a court in bankruptcy» There :^ no analogy be- 
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tween such a case and a second sale by an individual who is 
vested with the légal title to real estate, and who can vest 
that title in a bonajide purchaser for value as against a prior 
purchaser by paroi or by deed unrecorded. For sound reasons 
of public poliey this is permitted. But the question hère is 
of the poiver of a court of justice, vested through its officer 
■with a légal title. That power must belimited by the obvious 
purpose for which the title is vested in it, and must be exer- 
cised in conformity to justice and right. The court, tliere- 
fore, must be held to be without power to make a second sale 
— First, because the purpose for which it was vested with the 
title bas been entirely accomplished ; and, aecondly, because 
a second sale, in disregard of the rights of the first purchaser, 
would be so obviously unjust, impeaehing and setting at 
naught its own prior action, that no grant of power author- 
izing it to sell can be construed as giving it the power to do 
BO great an injustice. 

Any second sale, therefore, of the interest of the bankrupt 
Eing, not in confirmation of the first sale, must be treated as 
inadvertently made, and an exercise of power not èonferred 
upon the court, and upon the application of any party in in- 
terest will be set aside, revoked, and declared nuU and void 
on that ground. 

The suggestion that the want of a deed gave the court 
authority to make a second sale is especially without force 
in this case, as the very form of the advertisement invited 
the purchaser to dispense with a deed, if he did not wish to 
incur the expense. 

6. Af ter the sale to Burnham, and Burnham's sale to Butler, 
nothing further was done, so far as appears, in référencé ta 
the Henry King interest, till October, 1858, when Gordon L. 
Ford applied for and obtained the first two deeds in question, 
which are dated back to July 15, 1845, the date of sale to 
Burnham. No order of the court appears to hâve been ob- 
tained for the making of thèse deeds. The only explanation 
of them given by Chapman is that contained in the affidavit 
of Waddell, made a part of Chapman's answer, that they were 
given to Ford at the request, in writing, of Burnham, which 



m EB KING. 849 

request he, Waddell, bas searched for and cannot find. This 
explanation is denied by Burnham, who was examined as a 
■witness. Waddell was not called as a -witness. The deeds 
are suspicious on their. face, being dated back 13 years, and 
being executed to Ford, as is said, but not proved, at fbe 
request of Burnham, 13 years after Burnham had sold for 
value to Butler ail that he purchased. They must clearly be 
held upon the évidence to bave been executed by the assignée 
without any authority or color of authority, and not in fur- 
theranee or confirmation of the title made under the sale of 
July 15, 1845, and they must, therefore, be annuUed and set 
aside. The otber four deeds appear to bave been made under 
orders of the court. Thèse two deeds, which are not sup- 
ported by any spécial order of the court, must hâve taken 
effect, if at ail, as deeds made in pursnance of the sale to 
Burnham, in July, 1845, and for that reason, probably, were 
they dated back to that time. The second of thèse two deeds 
récites the sale of July 15, 1845, and the payment of the con- 
sidération as if it were made in pursuance of that sale. In 
describing the property, both of thèse deeds refer to it as 
included in the Eldridge asssignment, and whoever procured 
them was then apparently under the impression that King's 
interest passed by that assignment. Ford, to whom they 
were made, was a clerk in WaddeH's office. The third deed 
of the Henry King interest, which was made tq Hunt in De- 
cember, 1858, was applied for by Hunt in a written request 
made to the assignée, dated October 9, 1858, as follows: "I 
wish to procure from you, for a nominal considération, and 
your costs and charges, including your compensation to coun- 
sel herein, (not exceeding in the aggregate the sum of $25, 
herewith enclosed, unless by a subséquent agreement with 
me,) the enclosed amount being advaneed for your prelimin- 
inary examination, and such référence to counsel as you may 
désire, whether I obtain the conveyance which I seek or not, 
to-wit," (hère follows description of land) "undertaking hereby 
to obtain and communicate such information as I may pOR- 
sess or see fit to acquire upon the request of yourself or your 
counsel in the promises in aid of your examination herein". 
v.3,no.l4— 54 
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It seema, by the évidence, that this wag a prinied form oî 
application in use at that time for the purpose of proouring 
what were represented to be worthless assets vested in Wad- 
dell as officiai assignée. Upon this application the assignée 
made a report to the court dated December 2, 1858, reciting 
"that an application has been made to me to procure ail the 
interest which the said bankrupt had and which became 
vested in the assignée by the decree aforesaid in and to the 
following described premises, to-wit," (giving same descrip- 
tion;) "subject, nevertheless, to a sale of the same many 
years ago by the assignée, and which has been subsequently 
conveyed by the assignée, for a nominal considération, and 
the costs of the assignée and his counsel therein. The title 
hereby sought being of no pecuniary value to this estate, and 
the assignée having carefuUy examined the subject-matter 
thereof, now moves the court for an order as follows : Ordered, 
that the officiai or gênerai assignée be authorized to sell and 
dispose of the property herein referred to at private sale, pur- 
suant to the rules and practice of the court." On the same 
day, December 2, 1858, the judge of this court indorsed on 
this report the following mémorandum: "Let an order be 
entered pursuant to within report." Afterwards the deed to 
Hunt was made. It recites a considération of one dollar, 
and acknowledges its payment. It eonveys by the same de- 
scription the land described in the application and the report, 
but instead of making the conveyance subject to a former 
sale made by the assignée, as authorized by the order based 
on the report, it makes it "subject, nevertheless, to any prior 
sale made by the said assignée, the conveyance of which has been 
placed on record in said county, (naming the county in which 
the lands lay.) It also adds, what was not in the report, the 
following: "In which said former conveyance I only con- 
veyed or intended to convey such assets of the said Henry King 
as were embraced and included in a certain identure, (refer- 
ring to the Eldridge assignment,) as on référence will more 
fully appear." The fourth deed of the- King interest was 
made to Hunt on an application in the same form, describing 
a différent part of the pi-operty, and upon a similar report and 
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order, with the same récital of one dollar considération, and 
with the same variance between the report and the deed as 
to the former sale, to which it Tiras made subject. It is obvi- 
ons, upon a comparison of thèse two deeds to Hunt with the 
prior deeds to Ford, that they were made to cover the same 
property desoribed in the earlier deeds as being within the 
Eldridge assignment, and in the later deeds as not being 
•within it ; and the sale subject to which thèse two later deeds 
were made, was not the sale of July 16, 1845, to Burnham, 
which was the only real prior sale made by him, and the only 
sale which, under the orderof the court, the assignée had any 
authority to make them subject to, but they were made sub- 
ject to the two deeds to Ford, which, it ia proved, had been 
recorded in the county referred to. 

It is obvions that thèse two deeds to Hunt were not made 
in confirmation of the sale to Burnham, nor subject to that 
sale, as the court directed, but in hostility thereto, and in 
violation of the order of the court, were made subject only 
to the two deeds to Ford, and they must, for thèse reasons, be 
set aside. 

It is objected to them also that they were gifts, being for a 
merely nominal considération. I think the évidence estab- 
lishes this f act. The récital of a dollar paid is in entire con- 
formity with the applications under which they were made, 
which were for a conveyance upon a nomiwaî considération of 
property having no peeuniary value to the estate. The only 
money proved to hâve been paid was the fee or bribe paid 
to the assignée for a pretended examination which he is 
shown not to bave made, and the service of counsel who does 
not appear to hâve been employed. There is no question 
involved of a bona fide purchase by Chapman under thèse 
deeds, for their invalidity, their variance from the order of the 
court, appears on their face and on the order referred to 
therein. 

Aside from this considération, I am satisfied upon the 
proofs that Chapman himself procured them to be made to 
Hunt; and, without going at large into the évidence, it is 
ênough to'say, as to thèse deeds of the Kiug intereat to Hunt, 
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that they are voîd, because there had been a prior sale of 
King's entire iiitereat, duly executed under the order of the 
court, because they were net made for a valuable considéra- 
tion movingtothe estate of the bankrupt, because they did not 
conform to the order of the court under which theypurport to 
be made, but on the contrary varied therefrom in a material 
respect as to the interest purporting to be conveyed, and 
because they were procured by the respondent, Chapman, by 
fraud aîid deceit. The variaiice between the deeds and the 
orders cannot hare bcen acaidental, and being intentional was 
itself a gross fraud on the court, as well as upon the prior pur- 
chaser, on the part of ail concerned in procuring the deeds. 

Simeon Hyde purehased his interest in the property in 
question in 1835 of one Porter, and he held a certificate exe- 
cuted by Charles Butler, dated October 10, 1835, to the effect 
that he wàs entitled to one-tenth of the property "to be ac- 
counted for in money (and not in land) as a personal intereet 
when the said property shall be sold and the avafls theieof 
realized." On the tenth of December, 1836, Simeon Hyde 
executed an assignment of this certificate, and of ail his right, 
title, and interest growing out of it, to James N.Hyde. This 
assignment was made tô secure James N. Hyde against 
indorseménts niade for Simeon Hyde. In Simeon Hyde's 
bankruptcy sehedulé, dâtèd August 19, 1841, the property is 
described as "one-tenth of an interest with Charles Butler 
and others in what is termed the Hùnter purchase, consisting 
of a large number of lots in Wolcott's addition, north side of 
the river, in Chicago; William B. Ogden, oî Chicago, agent." 
Meanwhile,' James N. Hyde had made an assignment to 
trustées for the benefit of creditors, and on the eighth of May, 
1844, the assignées of James N. Hyde assigned, by an instru- 
ment under seal, the said certificate, and ail the interest of 
James N. Hyde therein, and ail the estate, right, claim, and 
interest in the promises referred to therein to William B. 
Ogden for a valuable considération, Ogden also purehased 
the shares of the other ownears and has ever sinee been in 
possession of the lands, claiming to be their sole owner. On 
the twenty-seventh of November, 1843, Waddell, the gênerai 
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assignée in bankruptcy, made; fais officiai report ihat the 
remaining assets of Simeon HyiQ were of uncertain value, 
and oiight to be disposed of at publiq sale, without further 
expansé or delay, and, acoording to the rules of the court, he 
advertised them for sale. Among the assets thus advertised 
was the following: "His residuary interest in an assignment 
to James N. Hyde, in 1836." The advertisement referred to 
the inventory on file as setting forth the assets. The schedule 
of the bankrupt thus referred to, after enumerating the inter- 
est in the Hunter purchase, as given above, and some other 
assets, contained a statement that aU the bankrupt's interest 
in said property, and also hia claim against Henry King, 
were assigned by him, in 1836, to James N. Hyde, as security, 
etc. The assets thus described were hid off by one Hallahan 
at the sale for ,$1.50. He neyer caUed for a conveyance, or 
made any claim against Mr. Ogden, as regards this property. 
It haabeen made a question in the case whether Hallahan 
paid the, priée bid. In proof pf it^ among other évidence, the 
petitioners hâve offered the testimony of a witness aa to the 
contents of a bookof aocount kept by tbe assignée. It is 
insisted that as this book is one whioh the assignée was. 
required to keep.itis in the nature ofa public record, like the: 
files of the court in the proceeding,. and that évidence is 
admissible of its contents. ■; '} :[ ■ 

I do not see, however, any principle upon which this book 
of aocount can be excepted out of the gênerai rule that a 
writing, if in existence, must be itself produced. But rejeot- , 
ing this évidence I think there is proof enough that the priée 
was paid by Hallahan. The sale was for cash, and there 
were no subséquent proceedings on the part of the assignée 
indicating that the sale was defeated by the default of the 
purchaser; and the presumption is that the assignée did his 
duty and coUected the purchase money of the person to whom 
the sale was made. There is also some évidence, from an 
employé in the office of the assignée, tending to show that in 
aU cases the price was paid. This case does not differ, 
therefore, in this respect from that of the sale of the interest 
of the bankrupt King to Burnham. The sale exhausted the 
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power of the court over this asset. The fact tbat the pur- 
chaser neglected to call for a conveyance did not give th© 
court any âuthority to sell the property again to another 
party. Yet, on the twenty-sixth day of October, 1858, G. L. 
Ford made a wrilten application to the officiai assignée for 
the purchase of Simeon Hyde's interest in this property, in 
the form used in the applications already mentioned in the 
case of the King interest. The application seems to hâve 
been made in the case of Simeon P. Hyde, another bankrupt. 
It recited as foUows : "I am the owner by purchase from you, 
in 1845, of ail the interest which Henry King, a bankrupt, 
had in the foUowing, set forth in his schedule, to-wit : My 
joint interest in Hunter purchase of lots in Chicago, in Co. 
Simeon Hyde, &c. This claim may be already legally held 
by Edward Bldridge, in Boston, in my assignment to him of 
9 January, 1838, on settlement of account with Simeon 
Hyde." The application asked a conveyance, for a nomi- 
nal considération and expenses, as did the others. It stated 
that the interest was of no pecuniary value to the estate. 
There seems to hâve been some confusion in entitling th& 
papers in the matter of Simeon P. Hyde. There was such 
a proceeding pending in the court. Some of the papers 
hâve been altered by erasing the "P.," when and by whom 
there is no proof. The assignee's report, however, on this 
application, was made in the matter of Simeon Hyde. It is 
in the form of the reports heretofore referred to. It recites 
Ford's statement that he had become the owner, by purchase 
from the assignée, of Henry King's interest on the fifteenth' 
of July, 1845, and states that this is so. 

Thereupon the judge iiidorsed an order, pureuant to the 
report, authorizing the assignée to dispose of the property 
at private sale. Under this order the assignée made a deed, 
dated and acknowledgéd October 26, 1858, conveying "ail 
that tract of land known as the Hunter purchase of lots in Chi- 
cago, as referred to in any manner in an instrument of writ- 
ing made with one Edward Eldridge," etc. It is quite évi- 
dent that the statement contained in the application and 
report that Ford had purchased the property of the assignée 
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in 1845 was entirely false. The only transfer from ïhe as- 
signée to Ford of the King interest was that made in 1858, 
and post-dated to July 15, 1845, the date of the sale to Bum- 
ham. Thi8 prior purchase was the sole ground upon which 
the court was asked to authorize this sale to Ford, and this 
deed must be set aside, not only because the power of the 
court to Bell was exhausted by the sale to Hallahan, and be- 
cause it was not a sale at ail, but a gift, being without con- 
sidération, 80 far as the estate was concerned, but also because 
it was procured by a false statement that the prior sale of 
the King interest had been made to Ford, whereas it was, in 
f act, made, not to him, but to Bumham ; and long before this 
application, order, and conveyance, Bumham had sold his 
interest, for value, to Butler, as hereinbefore stated. 

The only remaining deed to be examined is that from the 
assignée to Isaac L. Hunt, of the Hyde interest, dated Janu- 
ary 19, 1859. The application of Hunt to the assignée is 
dated January 14, 1859. The officiai report of the assignée, 
and the order, are dated January 18, 1859. Ail thèse papers 
are in the same form as the others, above referred to, except 
that this application states no reason for asking the convey- 
ance other than the wish of the applicant to procure a con- 
veyance. The report states that a conveyance is applied for 
"subjeet to any former conveyances which may hâve been 
made by the assignée of the same, and as may appear of 
record." The deed is a conveyance, "subjeet to any former 
conveyances by the said assignée in said matter, and on rec- 
ord in said county. " The prior deed, in f act recorded; was 
the deed to Ford. The deed to Hunt was, therefore, made 
subjeet only to that conveyance, and not to the conveyance 
previously made in 1845 to Hallahan. The proof is that 
this deed to Hunt was a gift, and not a sale, and for this rea- 
son, and because of the prior sale to Hallahan, it must be 
set aside as inadvertently and improperly given, as well as 
because it was, like ail the earlier deeds, procured by an im- 
proper, illégal, and corrupt dealing with the officiai assignée. 

As to ail the deeds, it is évident from the proofs that the 
assignée was çarrying on a trade in pretended or fictitioua 
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assets of bankrupt estâtes, not for the benefit of the estâtes 
of the bankrupts, or in the proper and orderly administra- 
tion thereof, but for his own benefit, and for the benefit of 
persons seeking to avail themselves of such preteuded titles 
for purposes of litigation. While ail the interests so dis- 
posed of were declared to be, and probably were, of no v^luo 
whatever to the estâtes to which they were claimed to belong, 
the applieants paid very considérable snms in fées and chargea 
of the assignée, for examinations into the facts certified to 
the court as made, but, in reality, not made at ail, and for 
pretended counsel fées. The applieants, therefore, had an 
interest to subserve of some value, in their own estimation, 
in making thèse purchases. 

The puriîhaser, Hunt, in this case, was a mère agent of the 
respondent, Chapnian. And Chapman's motive in buying up 
thèse possible interests was to base upon them claims, to be 
prosecuted by litigation against parties in possession of the 
property. And in Mareh, 1862, he commenced an action 
against Mr. Ogden, based on thèse deeds, as above stated. 

The use that has thus been made of this court to proraote 
litigation is highly improper and scandalous. And as the 
deeds made by the assignée were clearly such as the court 
had no right to authorize, there is no good reason why the 
petitioners should be remitted to their defence in that action 
for the purpose of showing there the invalidity of the deeds, 
or why the respondent should retain the unjust advantage 
which the possession of the deeds, given under the apparent 
authbrity of this court, confers upon him. 

It is, however, insisted that it is now too late to hâve 
the deeds set aside; that application therefor should bave 
been made at once on the diseovery by Mr. Ogden of the 
claim made under them. When a transaction inter partes 
is sought to be annulled for fraud great diligence is often 
neeessary, and delay, with knowledge of one's rights, will be 
deemed aoquiescènoe, especially where the delay has occa- 
sioned a change in the position of the parties relativoly to 
the subject of the contract. The doctrine of lâches thus 
applied is very familiar. The présent, however, is not a 
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transaction inter îJarfes. Ih îs not an application to set 
aside deeds tmder which any rights in possession passed. It 
is an application to annul deeds inadvertently given under 
the pretended authority of the court, and to which its sanc- 
tion was improperly obtained. 

Without holding that the doctrine of lâches has no appli- 
cation to such a case, it is clear that that principle can hâve 
far less force in such case than in a proceeding between ven-^ 
dor and vendee, where the vendee is put in possession under 
the deed afterwards assailed. In this case the misrepresen- 
tations by which the court was inducedto make the orders do 
not appear to hâve been discovered by Mr. Ogden in his life- 
time, nor by his executors, up to the time when they put in 
their answer in Chapman's suit, in September, 1878. The 
fact is adverted to by the respondent, Chapman, that thèse 
misrepresentations are not set out in the petitioners' answer 
in that suit. It is hardly conceivable that if the facts were 
then known to the executors they should not bave been set 
up in defence. As regards the other grounds of invalidity — 
the want of power in the court to make a second sale of the 
same property, or a gift — they are grounds not for deelaring 
voidable and avoiding the deeds, but for deelaring them to 
hâve been absolutely void and of no effect from the beginning, 
80 that no rights whatever can hâve been acquired thereby 
through the acts of the vendee or the lâches of any other 
party. The petitioners' testator was undoubtedly négligent 
in inquiring into the history and validity of thèse convey- 
ances. Under advice of counsel he seems to bave relied on 
his demurrer to the complaint as a sufBcient defence tni 
that was fînally disposed of in December, 1875; but there 
has been no loss of évidence by the death of any party who 
could tbrow light on the transaction. Waddell, Ford, and 
Hunt are ail liviiig, and bave not been called as witnesses. 
There seems to be no reason to doubt that the respondent 
eould hâve proved, if the fact were so, that a considération 
was paid to the bankrupt estâtes for thèse conveyanees. He 
has not attempted to do so. As to the deeds to Hunt, he 
admits in his answer that he procured them to be made, and 
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paid the assignée $300 for them. It is clearly shown by the 
évidence that this was exclusively fées, or, more properly 
speaking, bribes paid to the assignée personally for promoting 
his wishesin the matter. It caunot be accounted a consider- 
tion enuring to the estate, and this statement of this pay- 
ment in the answer as the considération, is virtually an ad- 
mission that no other considération passed, and confirms the 
conclusions drawn from the petitioners' proofs that the con- 
Teyances were gifts from the estate, and not sales such as the 
court directed to be made. On the whole case, I can see no 
possible injury that bas resulted to the respondent, Chapman, 
from the petitioners' delay, and, considering the peouliar 
nature of the grounds of invalidity relied on, I think there is 
no reason for denying the petitioners the relief asked on ac- 
count of the delay in making their applications. 

From beginning to end, thèse transactions show a common 
purpose to obtain a colorable title from the assignée, which 
should be superior to or supersede the title made under the 
auction sale. In every instance where in the deed the righta 
under a former sale are reserved or saved, the deed is more 
favorable to the grantee than the order based on the assign- 
ee's report. This is true of the last deed to Hunt, as well as 
of the earlier deeds. That deed saves the rights under an 
earlier recorded deed only, while the report and order will at 
least bear the construction, and were probably intended tO 
convey to the court the impression, that what was applied 
for was a deed subject to a prior sale, of which a deed may hâve 
been recorded, thus saving the rights uader that sale, whether 
the deed was recorded or not, which is the only condition on 
which the court could or would, except by inadvertance, 
hâve authorized a second sale. This feature of the trans- 
actions, common to them ail, is itself suf&cient to stamp them 
as designedly frauduient, and the respondent, Chapman, who 
procured the deeds to Hunt, must be held upon the proofs 
to bave been the principal in this fraud. So far as appears 
he was the only party concerned in the transaction who had 
any motive or interest to obtain the deeds. He is shown by 
the proofs to bave been actively engaged at and before this 
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time in litigation in Chicago, in which thé rights of the cred- 
itors of Henry King were involved, and to hâve had some 
interest in that litigation which thèse deeds might Bubserve. 
I do not find it necessary to détermine the question raised, 
'whether the copy of his déposition, which is in the record of 
the Chicago suit, produced on the hearing, is compétent 
proof of what he there testified to, in the particulars in which 
he dénies the accuracy of the copy. Without this, the mate- 
rial allégations of the pétition are fully proved, and the deeds 
must be set aside as inadvertently and illegally made by the 
assignée, on the grounds above referred to ; and let an order 
also be entered that no further sale or conveyance of any of 
the assets of the bankrupts be made under the authority of 
any previous order of the court without further application to 
the court. 



In THE Matteb op Wildeb, Bankrupt, 

(Ciremit Court, D. MasBochusetts. September 30, 1880.) 

1, Pbomibsort Note — Contbact — Dischabge of Indoksbr — The maker 
of an overdue note transferred his interest inaârmto an accommoda- 
tion indorser, to secure the latter against losB. The indorser there- 
upon agreed in writing, by an instrument bearing the same date, to 
hold the maker of the note harmless against any and ail claims of the 
holder. Hdd, that such agreement was a f uU discharge of the maker 
and an intervening indorser. 

Ives, Lincoln é Huntress, for petitioners. 
W. Fisk Gile and E. T. Burley, for défendants 
Clifford, C. J. Creditors whose claims are whoUy or in 
part rejected, or an assignée who is dissatisfied with the 
allowance of a claim, may appeal from the décision of the 
district court to the circuit court of the same district, if the 
appellant compiles -with the conditions specified in the section 
of.the bankrupt act conferring the right. 14 St. at Large 
520; Eev. St. § 4980. Circuit courts, -within and for thé 
district where the proeeedings in bankruptcy are pending, 
hâve a gênerai superintendence and jurisdiction in aU cas«8 
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and questions arising under IHe act, except when spécial pro- 
vision is otherwise made. 14 St. at Large, 518; Eev. St. § 
4986. Both modes of procédure "were adopted by the appel- 
îants in this case, so that it does not become necessary to 
décide which is thô more appropriate, as the cause in any 
view is correctly before the court. 

Some years prior to the decree in bankruptcy, tbe bank- 
rupt loaned money to the maker of the note in question, 
which, from time to time, had been renewed and the aniount 
Bomewhat reduced, until it assumed the form exhibited in the 
record as f ollows : 

"$5,800. Lawrence, March 24, 1877. 

"Four monthg after date, I promise to pay to the order of 
myself five thousand eight hundred dollars ; value received. 

"Chables F. Crockeb. 

"Indorsed: Charles P. Crockbr. 

"G. W. WiLDER. 

"George G. Mokeill." 

Morrill was an accommodation indorser on the note, which 
was duly protested. Crocker and Morrill were partners in 
business, and on the seventh of October, in the same year, 
the maker of the note transferred ail his iuterest in the 
firm, of the value of $3,000, to his accommodation indorser, 
for his security against loss. Pursuant to that arrangement, 
the transférée agreed in writing, bearing the same date, to 
hold the maker of the note harmlesa against any and ail 
claims of the bank, which had become the holder of the same 
by virtue of the indorsement speoified in the written agreement. 
'As the holder of the note, the bank recovered a dividend of 
25 per cent., and on the thirteenth of February, 1S78, the 
transférée of the maker's interest in the said firm paid the 
remainder of the note to the bank and took it up. Since 
that time a second dividend, to the amount of 10 per cent., 
has been deelared, which has never been paid. When the 
first dividend was paid, the assignées had no notice of the 
transfer of the maker's interest in the said firm to the accom- 
modation indorser. Evidence that the accommodation in- 
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dorser paîd the balance of the note to the bank, and took it 
np, is in writing, and makes a part of the case. He paid 
the bank $4,500, and the bank assigned and made over.to 
him ail moneys due from the estate of the bankrupt to 
them on account of the cote, and contracted that they, the 
bank, would not take or reçoive any of said moneys from said 
estate without his consent in writing. Nothing can be more 
certain than that the indorser from that moment became the 
holder of the note, and that as such he was entitled to what- 
ever should be realized by the bank for the note, as the cred- 
itor of the bankrupt. None of thèse faets are disputed, and 
the question is whether the last holder of the note can prove 
the same against the estate of the bankrupt. Nothing of the 
kind can be inferred from any promise expressed in the 
agreement from the indorser to the maker. Instead of that 
the indorser agreed, in the fullest manner, by an instrument 
under seal, that he would hold the maker harmless against 
any and ail claims which the bank had against him on 
account of the note, from which it follows that the assignées 
of the bankrupt, answering to any such demand, may well 
reply, you' hâve discharged the maker of the note by your 
agreement with him, and in giving that discharge you hâve 
released the estate of the bankrupt from ail liability. Should 
it be suggested that the agreement to discharge is merely ex- 
ecutory, the answer to the suggestion is, that to avoid cir- 
cuity of action, the court will allow the indorser the benefit 
of the agreement. Were the rule otherwise, the effect would 
be that the indorser would bave to pay the amount to the 
maker, and then recover it back from him, when the maker 
would be compelled to seek indemnity under his contraot, exe- 
outed by the accommodation indorser. Beyond ail doubt, the 
obligation given by the accommodation indorser, before any 
dividend had been paid, is an absolute indemnity to the maker 
of the note against the entire amount which the maker prom- 
ised to pay to the holder. Language more explicit could not 
be employed, as the party agrées to hold the maker harmless 
against any and ail claims which the bank bas against him 
on account of the note, which certainly applies to the whole 
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instrument, without any déduction whatever. What the cov- 
enantor agreed was, that the maker never should be obliged 
to pay any portion of the note ; that he would protect him 
from the whole amount. Such being the effect of the agree- 
ment, it is clear that, if the bankrupt's estate pays only part 
of it, the propér party, having paid the residue, may recover 
if back of the maker, whose remedy would be against the 
covenantor in this sealed obligation, ail of which is obvi- 
ated by holding that the agreément is a full discharge of the 
maker and the other parties contiûgently liable on the note. 
For thèse reasons I am of the opinion that the décision ôf the 
court below is errronecas, and that the appellants are enti- 
tled to the relief which they ask. 
Pecree reversed, with costs. 



DuNKS ». Grey.* 
(Cirettit Court, M. D. Pennsylvania. Septemlier 14, 1880.) 

1, CONTEMPÏ — 1NJ0NCTION — PATENT — LlABIUTT OF PATHIiB FOB ACTS 

OF MmoB Son. — A father who had been enjoined from selling cer- 
tain patented articles, héld, under the peculiar circumstanoes of this 
case, liable to attachment for subséquent salea of such articles by his 
minor son, who was living with him and was still under his controL 

2. Same— Emancipation.— The fact that the father allowed the minor 

son to receive and spend his own wages is not of itself such a com- 
plète émancipation of the son as to relieve the father from liability for 
the son's acts. 

8. Bamk— PracticE— CosTs.— The son having flled an agreément not to 
sell the patented article, no attachment was issued against the father. 
The latter was ordered to pay the master's f ee, the other costs to abide 
the final resuit of the cause. 

Eule to show cause why attachment should not issue against 
respondent for oontempt in not obeying a preliminary injunc- 
tion restraining him from manufacturing and selling articles 
infringing complainant's patents. Upon the return of the 

«Keported by Frank P. Prichai-d, Esq., of the Philadelphia bar. 
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rule the matter was, by agreement of counsel, refehred to a 
master, who found the foUowing facts : 

The respondent, Truman N. Grey, bad been, in 1876, 
the gênerai agent in PhUadelphia of H. W. Ladd, a 
spring-bed manufacturer of Boston, Mass., who had a branch 
store in Philadelphia. In that year respondent took into his 
employ his minor son, E. H. Grey, then about lé yeara 
of âge. In 1877 the business of the braneh house declined, 
and in order to revive it respondent began to make trips and 
sell goods throughout the adjacent territory, leaving his son, 
by direction of Mr. Ladd, in charge of the Philadelphia store. 
As thèse trips proved âuccessful, they were gradually increased 
in number and duration, until they occupied a large portion 
of respondent's time. Meanwhile the son had developed a 
talent for business, and had, with the consent of his father, 
gradually assumed the gênerai management of the business 
of the Philadelphia branch, conducting the correspondence, 
fixing priées, planning his father's trips, etc., until in 1880, 
although only 18 years of âge, he was performing ail 
the duties of gênerai manager, while his father acted only 
as traveling salesman. The son's salary had been from time 
to time increased by Mr. Ladd, until, in 1879, it was raised 
above that of his father. No written agreement, and no 
express verbal agreement, was ever made between the father 
and son, or between either of them and Mr. Ladd, in référ- 
ence to the cbaracter or duration of the son's employment, 
but ail three parties had, for at least a year and a half before 
this suit, acted as though the son were the gênerai manager, 
and the father only traveling salesman. The son was un- 
married and lived at home with his father, but was allowed 
to receive and spend his own salary, and paid board to his 
father. 

The complainant, after bringing suit in Philadelphia against 
Mr. Ladd, and failing to obtain service therein, brought suit 
against respondent and obtained a preliminary injunction 
restraining him from selling articles infringing complainant's 
patents. After service of this injunction, respondent, in his 
employment as traveling salesman, refrained from personally 
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manufacturing or selling the articles ineluded in the injunc- 
tion, but his son, acting as agent for Mr. Ladd, continued to 
oarry on their manufacture and sale. Eespondent advised 
his son not to do this, but on learning from his son that the 
latter intended to disregard this adviee, he made no remon- 
strance and no attempt to interfère by the exercise of his 
parental authority. Two questions arose bef ore the master : 
First. Whether respondent was the real head of the Philadel- 
phia branch and the alleged agency of his son merely a fraud- 
ulent device to évade the injunction. On this question the 
master found in favor of respondent. Second. Whether the 
respondent was answerable for the acts of his son. On this 
question the master found that the son was still within his 
father's control ; that while there was an émancipation so far 
as to vest in the son the property in his wages already earned, 
and the right to receive future wages, at least until some act 
of revocation on the part of the father; yet thàt the évidence 
did not show an intention on the part of the father to whoUy 
emancipate the son from parental control. 

As to the law applicable to thèse facts the master found as 
foUows : 

"How far a father is responsible or answerable for the torts 
of his minor child is a question not entirely settled. The 
tendenoy of the authorities is against holding the father re- 
eponsible for acts of his minor children done without his 
knowledge or authority, and out of his présence, and to 
throw the burden of proof in such cases upon the party seeking 
to charge the father. Moon v. Towers, 8 G. B. N. S. 611; Tifft 
V. Tifft, 4 Denio, 175; Edwards v. Crime, 13 Kan. 348; Wil- 
son V. Garrard, 59 111. 51; Paulin v. Howser, 63 111. 312; 
Chandler v. Deaton, 37 Tex. 406 ; Baker v. Haldeman, 24 Mo. 
219. When, however, the act is committed in the présence of 
the father, or the circumstances show that it was done with 
his knowledge and by his authority, either express or implied, 
he is liable. Thua, in Strohl v. Levan, 39 Pa. St. 177, a 
father was held liable in trespass for an injury committed by 
the son while driving his father's team, the father being 
présent in the wagon at the time. It is true that in this case 
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ît ddes not appear that the son was a minor, an3 tte décision 
rèsts on the relation of master aiid serVant, irather thafl on 
tKat of father and son. But in Bèedy v. Reding, 16 Me. 362, 
a father was held liable in trover for wood taken at three dif- 
férent times by his minor sons, under circuinstanees which 
jnstiûed the jury in finding that it was taken with the 
father's knowledge, the court saying : 'The minor sons of the 
défendant, being at the time members of his family, with the 
defendant's team, at three several times, hauled away the 
-plaintilï's wood. This could hardly hâve beeri done without 
the defendant's knowledge, if it had not his approbation. It 
was his duty to hâve restrained them from trespassing on hia 
neighbor's property. Qui non prohibit cum prohibere possit, 
jubet. And this maxim may be applied with great propriety 
to minor children residing with and under the control of their 
father.' See, aleo, Lashbrook v. Patten, 1 Dewall, 316. 

"This principle, if applicable to the présent case, is fatal to 
the position assumed by respondent. But it was earnestly 
argued by respondent's counsel that the évidence showed that 
Elmer H, Grey had been emancipated by his father and was 
therefore beyond his father's control, and a number of author- 
ities were cited in support of this position. It is, doubtless, 
true that the liability of the father for the acts of his minor 
son bas its foundation in the right of the father to the cus- 
tody and service of the minor, and it would follow that when, 
eitlier by "bad oonduet, by misfortune, or by contract, the 
rights and duties incident to the parental relation had been 
entirely abandoned or abrogated, the liability of the father 
would cease. It has, however, been pointed out by Mr. 
Scbouler, in his work on Domestic Eelations, 561, that 
• the significance of the word émancipation is not exact,' and 
it appears to be used by the courts sometimes to signify the 
mère gift by a father to his son of the latter's earnings, and 
sometimes to signify the complète severance, so far as légal 
rights and liabilities extend, of the parental relationship. 
Most of the cases cited by respondent involve the validity of 
a gift by a parent to his minor child of the latter's earnings. 
Thèse cases, together with the other authorities examined by 

v.3,no.l4:— 55 
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the mastepy establisb that a father may agrée vnth his ohild 
to allow the latter to receive the earnings of his labor, and to 
enter into contracte with third persons to receive -nuages for 
future servi(?es, (Cloud y. Hamilton, 11 Humph. 104; Schou- 
le?'s Domestic Eelations, 346 ;) that Buch agreement may be 
implied from circumstances, (Armstrong v. McDonald, 10 
Barb, 300 ;) that such agreement is not per se fraudulent as 
-to creditors, (Chase v. Elkins, 2 Vt. 290;) that the father 
cannot revoke such agreement so as to defeat the title of the 
child to wages already earned, {Torrens v. Campbell, 74 Pa. 
St. 470;) and that creditors cannot compel him to revoke it 
as to future earnings, (McClosky v. Cyphert, '2,1 Pa. St. 220.) 
Whether, as between the father and child, the former may 
revoke such an agreement, made without considération, as to 
future earnings, is not definitely settled. See Hall v. HaU, 
44 N. H. 293; Chase v. Elkins, 2 Vt. 290; Ahhott v. Converse, 
4 Allen, 530; and Clark y. Fitch, 2 Wend. 469. It certainly 
is an open question in this state. Compare Kauffelt v. Mod- 
erwell, 21 Pa. St. 222, with Torrens v. Camphell, 74 Pa. St. 
470 ; and see the opinion of Sharswood, J., in Titman v. Tit- 
man, 64 Pa. St. 480-6. 

"It may be doubted whether, in tne présent case, there is 
Bufficient évidence to establish an agreement by respondent to 
waive his right to ail of his son 's future earnings. Such an 
agreement is not always to be implied because the minor is 
allowed to enter into a contract in his own name. Monaghan 
V. The School District, 38 Wis. 100. Nor is it conclusively 
established by the mère acquiescence of the parent in the re- 
ceipt by the minor of his présent earnings. Clark v. Fitch, 
2 Wend. 459; Schouler's Dom. Kel. 369. But concède that 
the présent case falls within the principle of the cases cited by 
respondent, and that there is an implied agreement that Elmer 
H. Gray shall receive his earnings, — an agreement which 
would prevent respondent from suing for or appropriating 
those earnings while he allows his son to remain in Mr. 
Ladd's employ, — yet it by no means follows that he had com- 
pletely emancipated Elmer H. Gray from ail control, and had 
eurrendered ail parental authority over the latter's person 
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and actions. That a minor may acquire and hold property 
while he is under his parent's control is well settled, and there 
would seem to be no reason why a gift of his earnings, any 
more th an a gift of any other property, should operate as a 
complète severance of ail the mutual rights and duties arising 
out of the relationship. As was said by the court in Johnson 
V. Sîlsbee, 49 N. H. 543-5, the right of the child to his earn- 
ings does not dépend upon the question whether he has been 
fully emancipated; and in Everett v. Sherfey, 1 lowa, 356, 
the right of the father to the custody and control of a child 
of 17 years of âge, and to enforce such right by an action 
against a stranger who harbored and employed the minor 
against the father's consent, was sustained, notwithstanding 
that prior to the time when the father asserted his control he 
had permitted the child to enter into contracts pf employment, 
to receive his wages, and to réside away from home. The 
master is, theréfore, of opinion that notwithstanding some 
dicta in the cases cited by respondent's counsel they are not 
applicable to the issue hère raised. * • • 

"There is a class of cases involving the effect of émancipa- 
tion upon the légal settlement of the minor which raises a ques- 
tion more nearly analogous to the one in the présent case 
than that raised by the cases cited on behalf of respondent. 
In the récent case of Lowell v. The Inhabitants of Newport, 66 
Me. 78, decided in 1876, most of the cases on this subject are 
considered and discussed, and the conclusion adopted by the 
court is expressed as follows : • From thèse cases, as well as 
from others in harmony with them, the prinoiple to be deducted 
is that émancipation, such as will affect a settlement undeir 
the pauper law, however it may be in other cases, must be 
an absolute and entire surrender, on the part of the parent, of 
ail right to the care and custody of the child, as well as to^ 
lits earnings, with a renunciation of ail duties arising from 
such a position. It leaves the child, so far as the parent is 
concerned, free to act upon its own responsibility, and in ac- 
icordance with "its own will and pleàsure, with the same inde- 
pendence as though it were 21 years of âge. ïndeed, the 
best test that can be applied is the séparation and resulting 
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freedom from parental and filial ties and duties which thelaw 
ordinarily bestows at the âge of majority.' An examination 
of the numerous cases cited in this opinion shows that in no 
case has a complète . émancipation been inferred from the 
mère acquiescence of the paréiit in the child's contracting for 
and receiving his own earnings, nor in any case where the 
child had never left the parental home, and was employed in 
the sanie place and business as the father. 

"Emanicipation being the exception, and not the rule, the 
burden is upon those who assert it. Sumner v. Sehec, 3 Me. 
223. The master has already reported , that he found no 
évidence of any intention on the part of the father to surren- 
der ail right to the control ci his son, and the authorities 
cited by the respondent do not satisfy him that there is a 
légal inference of such émancipation arising from the cir- 
cumstances. * * ♦ The master is, therefore, of opinion 
that Elm er H. Grey is still within the authority and under 
the control of the respondent. What, then, was the respond- 
ent's duty in the premises ? 'An order for an injunction or 
intérim restraining order must be implicitly observed,and 
every diligence must be exercised to obey it to the letter.' Kerr 
on Injunctions, 569. 

"ît has been held that it is a violation of an injunction for 
the défendant to be présent at the commision of the act en- 
joined, aiding and abetting, although not actually taking part 
in it, (St. John's Collège v. Carter, 8 Law Jour. Eq. N. S. 
218 ;) or, under some cireumstances, to stand by and quietly 
suffer the injunction to be violated, (Stimpson v. Putnam, 41 
Vt. 238, 246; Blood v. Martin, 21 Geo. 127;) or to neglect to 
countermand a writ of exécution after proceedings hâve been 
enjoined, (Woodley v. Bodington, 9 8imp. 214;) or to do the 
act enjoined as agent or servant for another person, (Potter 
V. Muller, 1 Bond, 601; Sickles v. Borden, 4Blatch. G. G. 14;) 
or to work for wages in a factory, the product of which is the 
prohibited article, (Goodyear v. Mullee, 5 Blatch. G. G. 429 ;) 
and défendant is liable to attaohment for the acts of his serv- 
ant, although done without hisknowledge, (Rantzen v. KothS' 
child, 14 W. E. 96.) 



r .DUNKfl .». GMT, ^69 

"The master is of the opinion that, under the principles 
laid down by thèse authorities, the respotidept çQuld not 
quietly acquiesce in the sale of the prohibited articles by hia 
minor son 'in tlae course of a business in whieh he was him- 
self employed and from which he drew his salary; but that 
he was boand to hâve exercised his parental authority to 
prevent the violation of the injunction, and is liable to attach- 
ment for failure to do so. It may be that if he can after- 
wards show to the court that he has made the attempt tô 
exercise such authority; that he has exhausted every means 
of compelling obédience, and that he is unable to prevent the 
violation of the injunction, he may be relieved from further 
liability ; but up to this time he has mode no such attempt to 
exercise his authority, even to the extent of remonstrance, 
and therein, in the master's opinion, he has failed to obey 
the decree of the court. For thèse reasons the master ia of 
opinion that the attachment should be issued." 

Both parties filed exceptions to this report — the complain- 
ants upon the ground that the testimony showed actual fraud, 
and the respondents upon the ground that the testimony 
showed an émancipation of Elmer H. Grey, and that the lat- 
ter's actions did not rënder his father liable to attachment» 

Thomas J. Qrier and George W. Dyer, for complainaut, 

John E. Shaw, for respondent. 

BuTLEE, D. J. The court is of opinion that the exceptions 
should be dismissed and the master's report confirmed, but 
will not issue the attachment if the respondent will obtain 
from his son, and file in court, an agreement to refrain from 
hereafter mauufacturing or selling the articles which infringa 
complainant's patents. 

Subsequently such an agreement was executed by the son, 
with the consent of the Boston principal, Mr. Ladd, and was 
filed by respondent. The court ordered that respondent pay 
the master's fee, the other costs to abide the final resuit of 
the cause. 
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BoHOONEB Marqaebt V. Stbameb C. Whiting.* 

{District Court, E. D. Pennsylvania. September 29, 1880.) 

1. ADMiKAivrr — Collision — Liabilitt of Steamer— Pailurb to Watoh 

MovEMENTS OF Sailinq Vessbl. — A steamer Jield liable for collision 
■with a schooner caused bjr the failure o€ those in charge of the steamer 
to keep a watch on the movements of the schooner. 

2. Same— Failtirb of SAiLiNa Vessel to Exhibit Lightbd Torch— 

When IMMA.TBRIAL— Aot of Oowoeess.— The faîlure to exhibit a 
lighted torch to a steamer, as prorided for by section 4234 of the Kerised 
Statutes, does not render the gaillng vessel liable to damages for a 
collision, uniess such failure tended to produce the accident. 

8. Bamb— Object and Epfbct of Statutort Provision.— The object in 
requiring the torch is to notify approaching vessels that another is in 
front. If this knowledge is furnished in any other wt^, the office of 
the torch is performed and its ejdiibition is immateriaL 

In Admiralty. 

Libel by the master of the soliooner Margarei against fhe 
steamer C. Whiting, to recover damages for loss by collision. 
The facts were as follows : Between 4 and 5 o'clock on the 
moming of November 2, 1877, the schooner was beating down 
the Delaware river against the wind and with the flood tide 
just making. The wind was blowing a whole-sail breeze, 
there was a drizzling rain, and it was commencing to storm. 
In tacking from side to side she had reached mid channel on 
her port taek, sailing close hauled, when she was run into on 
her port side and sunk by the steamer, which was coming up 
the river at the rate of about six knots per hour. The 
steamer was not observed from the schooner until within 
about 15 or 20 yards. The schooner had proper lights, but 
did not exhibit a lighted torch as required by section 4234 
of the Eevised Statutes, and had no such torch on board. 
The lookout on board of the steamer first diseovered and 
reported the green light of the schooner off the steamer's 
etarboard bow. According to the testimony of one of re- 
epondent's witnesses the schooner was then about a mile dis- 
tant. The other witnesses could not fix the distance. Upon 

*Prepared by Frank P. Pricliard, Esq., of the Philadelpliia bar. 
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observing the green light the wheel of the steamer was put to 
starboard. Shortly afterwards the red light of the schooner 
was seen, and then immediately both of her lights came into 
view a short distance oflf — too late to avoid a collision. It did 
net clearly appear from the respondent's testimony that be- 
tween the time the green light was first seen and the time the 
red light came into view the schooner's movements were 
observed by or known to those on board of the steamer. On 
May 3, 1878, the cause was argued before the late Judge 
Cadwalader, who decided that each vessel was in fault, and 
that the damages should be borne equally. The schooner 
was held to be in fault for the sole reason that she had not 
exhibited a lighted toi'ch. 8ee report of the case, 6 Weekly 
Notes, 304. On June 7, 18^8, the same judge granted a 
motion for a reargument, under which respondent called and 
examined several experts, who testified substantially that if 
the schooner's lights were seen from the steamer the exhi- 
bition of a lighted torch would not hâve aided the steamer in 
avoiding the collision. On September 24, 1880, the cause 
was reargued before Judge Butler. 

J. Warren Coulston, for libellant. Théodore M. Etting, 
Henry R. Edmunds, and Morton P. Henry, for respondent. 

BuTLEB, D. J. This case was heard in May, 1878, by 
Judge Cadwalader, who then decided that each veseel was in 
fault, that the damages be equally divided, and the libellant 
recover full costs. In June following a reargument was or- 
dered, on the application of libellant, who subsequently took 
further testimony touching the allégation of fault in his ves- 
sel. Excepting this testimony, the case is before me as it 
was presented on the former hearing. The question of fault 
in the respondent should not, I think, be regarded as open. 
No new light has been shed upon it, and the action of the 
court in opening the case had no référence to it. The appli- 
cation of the libellant was based on the finding against hi7n — 
that the schooner was in fault ; the àffidavit shows this, and 
the additional testimony taken relates exclusively to this 
point. It is proper to say, however, that after a careful 
examination of the facts I concur fully in the former judg- 



872 FEDERAL REPORTER. 

meut respecting tlie charge of négligence in the respondent. 
It was his duty to keep out of the schooner's way. He saw 
her light a mile off ; he knew the direction of the wind, the 
■width and character of the channel, the course the schooner 
must necessarily pursue, — baeking from side to side, — and 
with this knowledge he could, and with the exercise of proper 
vigilance would, hâve kept out of her way. When her green 
light was first observed he knew her course was eastward, 
and that it must soon be reversed. If, instead of heading 
westward at this time, as he did, he had turned eastward, it 
is quite probable the collision would hâve been avoided. But, 
whether it would or not, the conclusion that he was grossly 
remiss in not observing the schooner's movements from the 
time she came in view, and that the collision might hâve been 
avoided but for this, is irrésistible. 

Was the schooner also in f ault ? She failed to exhibit a 
lighted torch, as provided for by section 4234 of the Eevised 
Statutea. If this tended to produce the accident she too was 
in fault, otherwise she was not. The object in requiring the 
torch, and the only effect of exhibiting it, is to notify approaeh- 
ing vessels that another is in front. If this knowledge is 
furnished in any other way the office of the torch is performed, 
and its exhibition is immaterial. Hère the respondent was 
furnifihed with the knowledge. He saw the green light of the 
schooner in ample time to enable him to keep off. The exhi- 
bition of the torch could not, therefore, hâve served any useful 
purpose. It would not bave enabled the respondent to déter- 
mine the schooner's course, but, by observing the green light, 
might possibly hâve left him in doubt on this important sub- 
ject. The schooner cannot, therefore, be regarded as in fault. 
This view bas the support of ail the expert testimony taken, 
and also of the assessors, whose answers will be filed here- 
with. A decree will therefore be entered against the respond- 
ent for the damages sustained, with coste. 
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SiDERACUDI W, MaPES. 
(Distriet Oouri, 8. D. New York. , 1880.) 

1. PiTjOT— LrABrLftT. — A pilot is responsible to the owner o£ a vessel for 

négligence or default in the performance of his duty. 

2. Bame — DuTT. — When a pilot taltes charge of a vessel at gea, to bring- 
. her into port, his duty is to «lay by her, unless discharged, till she 

reaclies her destination or some place of safety. 

3. Samb — Discharge. — A discharge, however, will not avail him, wlien the 

sarae lias been procured by an untrue stàteiuent, tliough with no 
■wrongful intent, in respect to a matter touching the safety of tUe ship, 
on which theniaster had a right to rely. 

4. Same — .ItJiiiSDiCTioîf. — When damage résulta frora such omission of 

duty, the pilot is guilty of a marine tort, and is subject for the same to 
the juriadiction of a court crf adrairalty. 

W. Mynderse, for libellant. 

G. A. Black, for respondenfc. 

Choate, D. J. This is a libel brought by the masfer ot 
the Austrian bark Jenny against the respondeut, a licensed 
pilot, to recover damages sustaiiied by the vessel from ice 
•while lying at anchor in the Hadson river, off Thirty-fourtb 
street, on the night of February 14, 1879. The proofs show 
that on that day the respondent boarded the bark at sea, as 
she was approaching this port, and otfered his services as 
pilot; that her destination, as then communieated to him, 
was the Atlantic basin, Brooklyn; that at the quarantin© 
station, Staten Islaûd, a message from her consignées in the 
city changed her destination to a berth on the north side of 
the pier, at the foot of Thirty-Fourth street, North river; 
that she was in tow of a tug engaged by the master before 
the pilot boarded her; that when the destination was changed, 
the services of the tug were secured to take her to her new 
destination; that the respondent informed the master, when 
he was toldof her new destination, that, as the tide wonld be 
on their arrivai at the foot of Thirty-fourth street, she prob 
ably could not go into her berth until the next day. They pro 
ceeded to the foot of Thirty-fourth street. They found a good 
deal of ice along the docks on the New York side of the river^ 
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and extending out for some distance, wliich was kept close to 
the shore by a strong westerly wind. They arrived there 
after sundown, wlien it was already dusk, and the slip was 
full of ice, which extended out into the river 200 feet or 
more. It was drift ice ; not in large masses, but it vould 
hâve required considérable time to hâve got her into the slip 
as things were. The tide was more than half ebb. The libel 
charges that she could hâve been safely put in her slip when 
she arrived, and that the respondent deceived the master as 
to the depth of the water there, and fraudulently misrepre- 
sented that there was not sufficient depth of water for her to 
go in safely. As to this charge of deceit and fraud, it is not 
borne out by the évidence. I think the proof is that the re- 
spondent in good faith concluded that it was not safe to 
attempt to put her into the slip as the tide then was, and 
that he is not chargeable with any fault in not trying to do 
80. And it appears that he could not do it without the help 
pf the tug, and the master of the tug seems to hâve been 
unwilling to attempt it. Then foUowed some conférence be- 
tween the respondent and the master as to what should be 
done. The master seems to hâve proposed to be anchored 
in the river, off Thirty-fourth street. He asked the pilot if 
it was a safe place to anchor. The respondent answered 
that it was ; and he brought the bark to an anchor near the 
middle of the river. The master then signed the pilot's card 
or bill, which indicated that he had finished his service, and 
dismissed the tug. The respondent left with the tug. This 
was about half-past seven in the evening. During the night 
the westerly wind died out, and the ice, coming down with 
the next ebb tide in great masses, surrounded the vessel and 
eut and injured her planks on and near the bow, so that they 
were nearly eut through. She was in great péril of being 
sunk, and, in the morning, put her flag at half-mast, to call 
assistance. By the aid of three tugs she was finally put into 
her berth on the north side of the Thirty-fourth-street pier. 
The charge chiefly relied on by the libellant is that the 
vessel was left in this way at anchor in an unsafe place, 
without the respondent informing the master of the danger 
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to whioîi he was exposed by the ice. The answer is that the 
respondent performed his whole daty to the vessel in anchor- 
ing her where he did ; that it was a safe and proper place to 
leave her at anchor; and that he thought it to be so when he 
advised the master to hâve her anchored there. 

It is clear that pilots are responsible to the owners of a 
vessel for their négligence or default in the performance of 
their duty. 1 Parsons Sh, & Adm. 118, 119, and cases cited. 
The laws of Oleron contain the following articles : "23. If a 
pUot undertakes the conduct of a vessel to bring her to St. 
Malo, or any other port, and fail of his duty therein, so as 
the vessel miscarry by reason of his ignorance in what he 
undertook, and the merchant sustain damage thereby, he 
shall be obliged to make fuU satisfaction for the same if he 
hath wherewithal ; and if not, lose his head." "24. And if 
the master, or any one of his mariners, or any one of the 
merchants, eut oflf his head, they shall not be bound to 
answer for it; but, before they do it, they must be sure he 
had not wherewith to make satisfaction." 1 Laws of the 
Adm. 82. Chancellor Kent says, (3 Kent Com. 176, 12th 
Ed. :) "The pilot, while on board, bas the exclusive control of 
the ship. He is considered as master pro hac vice,- and if 
any loss or injury be sustained in the navigation of the ves- 
sel, while under the charge of the pilot, he is answerable as 
strictly as if he were a common carrier, for his default, nég- 
ligence, or unskilfulness; and the owner would aiso be re- 
sponsible to the party injured for the act of the pilot, as 
being the act of his agent, " 

Although the taking of the pilot is compulsory, and he 
supersedes the master in the navigation, yet the vessel is 
liable for his négligence. The China, 1 Wall. 53. In the 
case last cited the court say, (p. 67 :) "The services of the 
pilot are as much for the benefit of the vessel and cargo as 
those of the captain and crew. His compensation cornes 
from the same source as theirs. Like them he serves the 
owner, and is paid by the owner. If there be any default on 
his part, the owner bas the same remédies against him as 
against other delinquents on board. The différence between 
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his rektifSns and thdsè of the 'mastèr ÎB one rather of form 

than of siihstance." 

It has been held, though with considérable hésitation, in 
England, that the admiralty has no jurisdiction of a suit in 
personam against a pilot for damages frorti a collision caused 
by his unskilfulness, the suit being by the owner of the vessel 
injured, net the one which he had charge of. The Alexandria, 
L. E. 3 Ad. & Ec. 574, 582. The court followed the décision in 
The Urania, 10 W. E. 97, which appears to hâve proceeded 
partly on the ground that the pilot, having given a bond with 
a penalty, was liable only upon the bond, and partly on the 
terms of the English statutes oonferring jurisdiction on the 
court. The New York pilots are required to give a bond for 
tl^e ufaj^thful performance of their duty, but it is not for the 
beneftt of those who may suffer from their négligence or want 
of skill, but for the purpose of providing rewards and the 
relief c^l vessels in distress. N. Y, Pilotage Act, §§ 11 and 
22. It cannot he deemed, theref ore, to hav© been intended 
tp affect the remédies of others against them. In Hobart v. 
Drogan, 10 Pet. 108, it was held that the courts of admii-alty 
had jurisdiction' of sujts by pilots for their fées, although they 
^re appointed under state laws, and their conapensation is 
fi?,ed by the same laws, on the ground that the contract and 
the service were wholly maritime. It seems, also, that the 
présent suit isfor a marine tort — an act of négligence or 
omission of duty in violation of a maritime contract,, from 
which resulted damage. The court has jurisdiction. The 
wrong done, if any, and the damage sufïered, were wholly on 
the water. 

On the mérita the libellant is entitled to a decree. The 
very reason for having pilots at ail is that they know the 
peculiar périls of the port, which are presumed to be unknown 
to the masters of vessels, and espeoially of foreign vessels. 
Without a pilot to protect the vessel against thèse dangers 
she is unseaworthy. When, therefore, a pilot takes charge 
of a vessel at sea, to bring her into port, his duty is to stay 
by her, unless discharged, till she reaches her destination or 
fiome place of safety. This duty is reoognized by the re- 
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fipondént, "wbo an^^ers that ïie left tKe vesseî'in ft place of 
fiàfety, and that he was discharged' by the îna'ster. But if 
tKat discharge was procuréd by an untrue statement, though 
with no wrongful intent on the part of the pilot, in respect to 
a matter touching the . safety of the ship, as to which the 
master had a right to rely on, and did rely on, his advice and 
représentations, then the discharge cannot avail him. In the 
présent case the danger to which the vessel was exposed in 
her anchorage was obvious and well knowû to the pilot. Ice 
of considérable thickness, and in quantities large enough to 
do damage to vessels at anchor, was afloat in the river, and 
Only kept locked upon the New York shore by a high westerly 
wind, and other large masses of heavy river ice were liable to 
bè dislodgedand brought downwith the tide. The continued 
security of the vessel during the night depended on this wind 
continuing, and on this aloné. Nothing could be more un- 
certain ôf continuancè. This péril, though khown 'to the 
piloti'is presumed to be unknowh to the master, ^nd the co^- 
trary is not shown. When', th'eM'ore, the niàster âsked if 
thé anchoràgè-was safe, it was the duty of the pilot to'inform 
him of this possible and not improbable péril. If h© had 
done 80, and the master had seen fit totake the risk and dis- 
miss the pilot, the pilot's duty would hâve been fully per> 
forme(^., I think the pilot had, no. wjrongful intent,- .as charged 
in the libel, but he allowed tlie master to take risks from 
anchorage in this place upon his assurances of its safety, of 
which ihe master was entitled to be informed by him. Thia 
was négligence. Probably the pilot thought there was little 
■chance of the wind changing in the course of the night; or, 
if it did, that bo heavy a flow of ice would come down the 
river with the next ebb tide. But the relation of the parties 
was such as to call for a fuU statement of the danger, suoh 
as it was, before leaving the vessej or accepting his discharge, 
«speeially as he was directly interrogated on the point by the 
master. The damage that resulted was, I think, an injury 
resulting from this négligence of the pilot with sufficient 
directness to be attributed to it as a cause. If the master 
lad been informed of the péril he could hâve req[uired tho 
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pilot to Btay by tîU he could be brought into the slip and his 
voyage was ended, or he could hâve retained the services of 
the tug to aid him to remove his vessel if the wind changed, 
or he could hâve Bought some more safe place at a différent 
anchorage, or at a piei; on the west side of the river. As it 
waB, he was induced to let the pilot and the tug both go, and, 
practically, was deprived of ail means of relief and escape 
from the danger till the next day. 

It has been attempted to show that there was no safer 
place to whioh the vessel could hâve been taken during the 
night. I think the point is not sustained by the évidence, 
nor does it seem to be set up in the answer. But the prés- 
ence of the pilot himself would hâve afforded some protec- 
tion, and it is not shown that if he had given notice of the 
danger the vessel could not hâve escaped the damage which 
it has suffered. It was ineumbent on the respondent to 
show that she could not. This he has not done. Fortunately 
the injury is very elight ; it might weil hâve been the sinking 
of the vessel and the loss of the cargo. 

Decree for libellant, with cosis, and référence to compute 
damages. 



MoGausiiAnd V. Thb Stbam-Pbopelleb Dklawabb. 

[District Court, S. D. Meie York. , 1880.) 

y. CoIjI,ision — Canal — Gheen Light. — The rules of the Delaware & Kari- 
tan Canal require canal-boats in motion to carry a gmall green lighl 
over the stem. Heîd, that a globe lantern, with a pièce of green glass 
inserted on the outside between the glass of the lantern and the 
wire fender, of an oval shape, about four and a half inches long up 
and down, and tbree and a half inches wide in the center, and bo 
arranged, with référence to the flame, that the green rays extended 40 
degrees on each side of the line on which the boat was moving, was a 
email green light within the rule. 

Thos. M. Wheeler, for libellant. 
S. B. Ransom, for claimant. 

Choate, D. J. This is a suit to recover damages sustained 
by the canal-boat S. Craig in a collision with the steam-pro- 
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peller Delaware, on the Delaware and Earitan canal, near 
Kingston loek, on the night of the seventeenth of April, 1879. 
The canal-boat sighted the steamer, -which -was approaching 
her in the opposite direction, and drew in close to the tow- 
path side of the canal, as the usages of the canal required; 
but the steamer struok hear on the bow, within a foot of the 
stem, having also drawn in close to the tow-path side, in 
order to pasa between the canal-boat and that side of the 
canal. The exBuse made by the steamer is that the canal- 
boat dld not hâve above her stem a green light, as the raies 
and usages of the canal require of a boat in motion, and that 
she had a white light, which misled the steamer, and led her 
pilot to believe that the (^nal-boat was laid vsp against the 
opposite sido of the canal. 

The testimony is that the night was vesy dark and stormy; 
and if, in fact, the canal-boat had carried a white light, there 
might be ground for this defence, since it was so dark that 
nothing oould be seen at any considérable distance except 
lights. On the^art of tbe canal-boat the testimony tends to 
show that she carried a globe lantem, with a pièce of green 
glass inserted on the outside between the glass of the lantem 
and the wire fender, of an oval shape, about four and a half 
inches long, up and down, and thrée and a half inehés wide 
in the center, and so arranged, with référence to the flame, 
that Wie green rays extended 40 degrees on each side of the 
Une on which the boat was moving. The theory of the de- 
fence is either that before the collision this green ^ass got 
dis,placed by the wind, or the lantorn was so swayed by the 
wind that the light cast forward as the steamer approached 
was in fact a white light, or that the illumination of those 
parts of the lantem outside of the green glass was such as, at 
a distance, to give the light the effect of a white light, even 
to a person within the range of the green rays. Upon ail 
thèse points, however, the prépondérance of évidence is with 
the libellant. It is very satisfactorily shown that the green 
glass was in place ; that the lantem was so hung against the 
samson's-post that it could not turn with the wind ; that, in 
fact, it threw a distinct and bright green light forward upon 
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that part of the canal on -which the steamer was approaching. 
The canal is not straight at the place of the collision, but 
there is no such bend in it as to warrant the conclusion that 
the steamer was outside of the field of green rays. Expéri- 
menta with the lantern, which was produced in court, hâve 
satisfied me that the green rays are not obscured by the 
illumination of the other parts of the lantern, as claimed for 
the defence. The only rational explanation of the collision 
is that the pilot of the steamer, either fromdef active vision 
or inattention, mistook the light for a white light, and con- 
cluded that this was one of a line of boats, of which there 
were several along that part of the canal, showing white 
lights and drawn up against the berme bank. This mistake 
as to her position, if he mistook the color of the light, was 
quite possible on account of the bend in the canal. That he 
was inattentive to the color of the light appears, I think, from 
his own testimony; for, whatever may be the effect of this 
kind of a green light at a distance, he never discovered that 
it was a green light when close in front of it, where it was 
most unmistakably green. And the testimony of the man 
with him in the pilot house also shows that he took no care- 
ful observation of the light. 

The attempt to prove by the pilot of a steamer that passed 
the canal-boat before the collision that the light was not 
green failed. It is not at ail clear that the hoat the pilot of 
this other steamer saw was the S. Craig ; and if it was this 
boat, the évidence tending to show that her light was green. 
is too strong to be overcome by his testimony. The rules of 
the canal require canal-boats in motion to carry a small 
green light over the stem. The light carried by the S. Craig 
was a smaU green light, within the rule. No question is 
raised as to the jurisdiction of the court. 

Decree for libellant, with costs, and référence to computo 
damages. 
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Onion Mutual Life Ins. Co. v. Masten and others. 

lOvrcuit Court, D. Indiana. , 1880.) 

L AoBNCT — IMPLIED AuTHOiUTT — EVIDENCE. — The implication oiiglit to 
be clear where a party relies upon an implied authority from liia prin- 
cipal to sell real property. 

2. Admissions— Evidence.— Admissions are not only compétent, but may 
control tlie conclusion, where there is a conflict in the évidence, and 
they conoem the subject-matter about which that conflict arises. 

S. AaENCT— Pbesumed Authority— Bona Fidb Fukchaseu.— When 
property has been purchased of an agent in good faith, and the money 
paid, under the supposition that the agent was duly authorized to maka 
the sale, a court of equity will protect the purchaser, if it can do so 
consistently with principles of law. 

Claypool, Newcomh de Ketcham, for plaintiff. 

Gordon, Lamb é Shepherd, for défendants. 

Dkummond, g. J. It is difficult for the court to détermine 
beyond ail eontroversy what are the facts in this case, as 
faults hâve been committed on both Sides. 

The facts are that James Buchanan, a lawyer of Indianap- 
olis, beeame the agent of the plaintiff, a corporation create^ 
under the laws of Maine, but doing business in Boston, Mas- 
sachusetts, for the purpose of loaning money and taking 
security for thèse loans. A large amount of business was 
transacted by him. He says about $300,000 were loaned, 
for which security was taken. 

Among the loans was the one which has given rise to the 
eontroversy in this case. The arrangement made at the timô 
Mr. Buchanan beeame the agent of the plaintiff, was, accord- 
ing to bis own statement, that he was to receive his compen- 
sation out of the commissions the borrowers might be willing 
to give him for obtaining the loans ; and, in case of foreclosure 
and légal proceedings, he was to bave such compensation or 
fées as, by the terms of the contracts which he made with 
the borrowers, they were to pay. 

A tract of land was sold under foreclosure proceedings, and 
a certificate of purchase was taken by Mr. Buchanan and 
transmitted to the company. It seems that at the time the 

v.3,no.l5-56 
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Baie took place there had been arrangements made between 
Mr. Buchanan and the Jackson Coal & Mining Company, by 
•which the latter was to become ultimately the purchaser 
of the property. It was bid off and the certificate taken in 
the name of the plaintiff. At the time this arrangement was 
made between Mr. Buchanan and the coal company he 
claimed a considérable balance due him for fées. There had 
been a controversy previous to this, and on ita being însisted 
by the plaintiff that the money which had been received by 
him should be paid over to the plaintiff, and that the matter 
of fées should be adjusted afterwards, Mr. Buchanan did pay 
over the sum of $1,700. 

Now the fault, and I think it quit a serious one, committed 
by Mr. Buchanan waa, that when he made the agreement 
with the coal company, and received the money which the 
company agreed to pay as the priée of the land, he gave no 
information of the fact to his principal. He not only did not 
at that time say that he had made the sale, but he said noth- 
ing whatever about the receipt of the money, although he had 
received so large a sum as $8,000. 

He says that he claimed the right to hold it for fées that 
were due him. Suppose that to be so, still, it was unques- 
tionably his duty to give information at once to his client of 
the contract which he had made with the coal company, and 
of the receipt of the money. If that had been done I think 
there would bave been no controversy such as the court is 
now called upon to détermine. 

It is also to be said, I think. that there was a fault com- 
mitted by the plaintiff in not giving more spécifie instructions 
to Mr. Buchanan in relation to the property which might be, 
and was, taken for the debta which were due to the Insurance 
company. If thèse instructions had been more spécifie, and 
if so much had not been left in doubt, this controversy would 
never hâve sprung up. 

It is true, as a légal proposition, that while Mr. Buchanan, 
in foreclosing the mortgage, had the right to receive the money, 
if it had been paid, or if the land had been redeemed by Mr. 
Masten from the sale, still he had no right, without spécial 
iiiStructions which amounted to authority, to dispose of the 
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certificate of purchase, which /^fas taken in the name of the 
insurance company. Certainly he had no such right unless 
he was expressly, or by necessary implication, authorized to 
make the contract which he did with the coal company. He 
claimed that he had that right, and upon that is founded one 
of the exceptions to the report of the master. It would not 
be correct to say, under the proof in this case, that he had 
instructions authorizing him to sell the property or to di jpose 
of the certificate of purchase. '"he implication ought to be 
clear where a party relies upon an implied authority from 
his principal to sell real property. I do not think that is the 
fact in this case. The certificate of purchase, having been 
transmitted to the insurance company, was returned by the 
company to its principal agent at Chicago, as it is claimed, 
for a deed, and by the agent at Chicago was sent to Mr. 
Buchanan hère, as it is to be presumed, for the same purpose. 
When returned hère, Mr. Buchanan indorsed the certificate 
over to the coal company, and when the controversy arose 
between the coal company and the insurance company, a 
bill was filed for the purpose of determining to whom the 
conveyance should be made by the officer who sold the prop- 
erty under the decree of foreclosure. 

After ail this had taken place, Mr. Sharpe, who, it seems 
not to be controverted, was a duly authorized agent of the 
insurance company, came to Indianapolis and had an inter. 
view with Mr. Buchanan, and, as Mr. Sharpe insists, he for 
the first time leamed what had; taken place viz. : that the 
property had been sold to the coal company; that the certifi. 
cate of purchase had been indorsed by Mr. Buchanan to that 
company, and the full amount of the purchase money had 
been paid to him. 

The case must turn on this point : whether or not, after 
Mr. Sharpe knew that Mr. Buchanan had received the money, 
he did anything which ratified the act of Mr. Buchanan in 
selling the property as the agent of the insurance company. 

It may be said that the coal company did not act with as 
much prudence as a cautious man would bave acted in the 
|)urchase of real property. For example: The arrangements 
were ail made and the money paid before the certificate was 
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ïndorsed. When the last payment was ruade the éertificate 
was assigned by Mr. Buchanan. No doiibt' «eètiis to hâve 
been entertained by the coal company that Mr. Buchanan 
was duly authorized to transfer the certificate, and perhaps 
it was net unreasonable that this conclusion should be reached. 
Mr. Buchanan has insisted, certainly from the beginning of 
this litigation, that he had due authority. 

Mr. Sharpe seems to be a very fair, well-meaning man, in- 
tending to do what was right and proper, and yet he was not 
quite as particular and clear as he ought to hâve been in 
dealing with a person like Mr. Buchanan. When first in- 
formed that Mr. Buchanan had the money, he did not inquire 
as precisely and definitely into ail the circumstances of the 
case as he ought to hâve done. If, for instance, — on his 
theory of the case, — he had said to Mr. Buchanan, " You had no 
right to sell this property ;' what you did waS an unauthorized 
act ;" and he if had then re'^used to treat with Mr. Buchanan 
on the basis that he was authorized to receive the money 
ai'isihg from the sale of thé property, thére would hâve been 
no dif&culty about thô case. But he seems not tohavetaken 
any decided line of conduct, and adhered to it, froîn the first 
intimation given to him that the money had been reoeived. 
It is true, he claims that while Mr. Buchanan had told him 
He had sold the property and got the money, Mr. Buchanan 
àfterwàrds said the property had beeù redéemed, and that he 
did not understand distinctly that the certificate of piirchase 
had been assigned. But it ib clear, I think, from the inter- 
views which took place betweén him and Mr. Buchanan, that 
the main object he had wastoobtain the-oioney. Of course, 
that was natural. It did not matter to the Insurance com- 
pany whether Mr. Buchanan had sold the land, or whefcher 
the decree of foreclosure had been paid or the property re- 
déemed. They did not wish to make a spéculation off the 
sale. AU they wanted was the money, principal and interest, 
and it is to be observed that this is not without significance 
in determining what is the true view to be taken by the court. 

It seems to me very clear that when the dispute sprung up 
between Mr. Sharpe and Mr. Buchanan, as to the amount 
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■which was due to thè latter frota the irisuranôe company, if 
Mr. Buchanan had paid $6,000 to Mr. Sharpe, as agent for the 
insurance company, there would hâve been no further contro- 
versy. Mr. Buchanan insista that he not only had the right 
to dispose of this land, but that he had told Mr. Sharpe at 
their first interview that he had disposed of it. There seems 
io be a little mystification in the use of language by Mr. 
Sharpe, While he says that Mr. Buchanan told him he had 
sold the land, and that it had been redeemed, he says also 
that Mr. Buchanan told him that it was a "three-cornered 
trade." Now, I think, if Mr. Sharpe had been particular 
and searching in his inquiries he would hâve ascertained 
more clearly than he seetns to hâve done what the "three- 
cornered trade" meant. 

The question to be determined is this: Did Mr. Sharpe 
know, at the time he demanded the money of Mr. Buchanan, 
that Mr. Buchanan had sold the land and signed the ceftifi- 
cate; and did he, by demanding, the money, or expressing a 
■willingness to take it from Mr. Buch'anan, ratify thè acts of 
Mr. Buchanan? I am inclined to think that the weight of 
évidence is that he did. I say this with some hésitation, but 
I think, taking ail the testimony togethér, that this is the 
conclusion. 

As I hâve said, Mr. Buchanan did not act quite fairly; hé 
did not perform his whole duty to hi9>clients; he did not in- 
form tbem of the facts. 'The excuse he gives, that he did 
not consider himself bound to inform the company that he 
had sold the land and got the money until the whole thing 
was closed up, is an invalid excuse. Still, it seems to me, 
taking ail the évidence togethér, it is the duty of the court to 
say that the weight of it is that Mr. Sharpe did know that 
Mr. Buchanan had sold this land and had assigned the certi- 
ficate, and that he did, with that knowledge, demand the 
money of Mr. Buchanan. Mr. Sharpe and Mr. Buchanan 
are in conflict on this point. I know that admissions are to 
be taken with considérable allowance; but admissions, where 
there is a conflict in the évidence and where they concern the 
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Bubject-matter about which that conflict arises, are not only 
compétent, but may control the conclusion. 

Mr. Sharpe did admit to Mr. Johnson, as I understand the 
latter's testimony, that he had asked for the money after he 
had known of the sale and the assignment of the certificate. 
Mr. Johnson was one of the ofSeers of the coal company at 
ihat time. The money had already been paid, and of course 
he was very much interested in knowing the actual state of 
affairs, and the substance of his testimony is that he asked 
Mr. Sharpe whether Mr. Buchanan had told him the prop- 
erty had been sold, and the certificate signed and transferred. 
He was very olosely cross- examined by counsel on the other 
side, but his testimony, I think, is unshaken on that point. 
Assuming Mr. Sharpe understood what was said to him, then 
I think there was an admission on his part. He says in one 
part of his examination he did demand the money, and effered 
to take $6,000 and crédit Mr. Buchanan with the balance. 
When he was interrogated by counsel as to whether he might 
bave said that Buchanan had told him about the sale and the 
Assigiiment of the, certificate, his answer was: "I may hâve 
30 stated." 

In conclusion, ï may say, this property, having been pur- 
chased by the coal company, the money paid, and the whole 
transaction on its part having been in good faith, that it is 
the natural inclination. of a court of equity, if it cando so con- 
sis'ently with principles of law, to protect a party under 
such circumstances. I agrée that the insurance company is 
not to lose, provided its equities are clear and distinct, not- 
withstanding the coal company may hâve paid its mouey; 
but it is to be recollected that Mr. Buchanan was the agent of 
the company. It had h,eld him out to the world as such, and 
under the circumstances it is not surprising that the coal 
company should suppose Mr. Buchanan had the right to do 
what he did, having transacted the business, such as loaning 
money, coUecting debts, and foreclosing mortgages. 

Therefore, in a doubtf ul case Ijke this, — doubtful in some 
aspects of it, — I think, if there is to be a loss hère, that it is 
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more équitable that this plaintiff should lose than the coal 
Company. 

A decree may therefore be entered in conformity with the 
■view which the court takes of the controversy, the resuit of 
which -will be that the property sold will be transferred to 
the coal company, and the Insurance company and Mr. Buch- 
anan milst décide their controversy in another litigation, 
•which, acoording to the évidence, is now pending in another 
forum. 



State of New Hampshiee v. Thb Grand Trunk Eailway. 
(Oireait Court, D, New Hampsfdre. Ootober 8, 1880.) 

1. State Statutb— Statb Codkt— Consteuction. — In construing local 

or State statutes the fédéral courts will foUow the construction given 
to such statutes by the highest courts of the respective states. 

2. Bhmoval — CHiMiNAii Cash— AcT of Mabch 3, 1875.— The act of March 

3, 1875, does not makp provision for the removal of a criminal case 
from a state court to i,iie fédéral courts ujjon a claim of alienage. 

Motion to Eemand. 

Mr. Ladd, for the State. 

Ray, Drew é Jordan, for the Grand Trunk Eailway. 

Claek, d. J, At the suprême court of the state of New 
Hampshire, holden at Lancaster, in the county of Coos, on 
the fourth Tuesday of April, 1877, the Grand Trunk Eailway, 
a corporation established under the laws of Canada, was 
indicted by the grand jury for that county for carelessly and 
negligently injuring one John E. Willis, at West Milan, in 
said county, so that he died of his injuries. 

The statute of New'Hampshire, under which the indiotment 
was found, is as follows, (Gen. Laws N. H. 635, § 14:) "If 
the life of any person not in their employment shall be lost 
by reason of the négligence or carelessness of the proprietora 
of any railroad, or by the unfitness or gross négligence or 
carelessness of their servants or agents in this state, such 
proprietors shall be fined not exceeding $5,000, nor less than 
|500, and one-half of such fine shall go to the widow, and 
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the other half to the children of the deceased. If tliere îs no 
child, the whole shall go to the widow, and if no widow, to 
his heirs, according to the law regulating the distribution of 
intestate estâtes." 

XJpon the finding of this indictment the railway was sum- 
moned to appear; and it did appear at the next November 
term of the court, and by its attorneys petitioned that the 
cause might be removed to this court, for the reason that the 
Grand Trunk Eailway was a foreign corporation, established 
by the laws of Canada, an alien corporation, and because the 
penalty or fine to be iraposed exceeded $500, exclusive of 
costs, to-wit, the sum of $5,000, which penalty or fine the 
complainants — the widow, administrator, and heirs of John 
E. Willis — were seeking to recover in the suit, or by this 
indictment. 

Upon the filing of this pétition, and the requisite bond, 
objection was made by the state that this was not a civil pro- 
ceeding or suit, but was a criminal prosecution, and that it 
did not appear that the amount in dispute exceeded the sum 
of $500. The cause was, therefore, ordered "coutinued, " 
and the question thus raised transferred to the full bench of 
the suprême court of the state. At the March term of that 
court, 1879, the court gave its opinion that the proceeding 
was not of a civil nature, but was a criminal proceeding to 
enforce a penalty for the "infraction of a state law." 

In the meantime the cause was brought to this court, and 
entered hère the May term, 1878. At the same term a motion 
was made to remand the cause to the state court, because, 
among other things, the cause was a criminal proceeding, and 
there is no sum in controversy exceeding the sum of $500. 
For the first of thèse reasons, if not for the other, we think 
the motion must be granted. It is well settled by numerous 
décisions that in construing local or state statutes the féd- 
éral courts will foUow the construction given to such statutes 
by the highest courts of the respective states. 

Such décisions are, in some of the cases, said to be as bind- 
ing as the text of the statute. McKeen y. Delancy, 5 Cr. 22; 
Polk's Lcssee v, Wendall, 9 Cr. 87; Thatcher v. Powell, 6 Wheat. 
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119; McDowell v, Peyton, 10 Wheat. 454; Shelby v. Guy, 11 
Wheat. 361; McCheny v. Silliman, 3 Pet. 270; Harpending v. 
Dutch Ckurch, 16 Pet. 455; Smith v. Kernocher, 7 How. 198; 
Nesmith v. Sheldoh, Id. 812; Faw Ransaler v. Kearney, 11 How- 
297; Webster v, Cooper, 14 How. 488, 504; Leffmgweïl v. ïFar- 
ren, 2 Blk. 599; Gelpcke v.City Dubuque, 1 Wall. 176 ; Chrïsty 
V. Pridgeon, 4 Wall. 196; iVic/wfe w.Levy, 5 Wall. 433; C%o/ 
Ilichmand y. Smith, 15 Wall. 429. 

So closely and carefuUy has this rule been foUowed that if 
the highest court of a state adopta new views as to the proper 
construction of a state statuts, and reverses ita former décision, 
the fédéral courts -will follow the latest décision of the state 
court. Leffingwell v. Warren, 2 Black, 599; United States v. 
Morison, 4 Pet. 124; Green v. Neal'a Lessee, 6 Pet, 291. 

The suprême court of New Hampshire, the highest court of 
the state, having, in this case, given a construction to the 
statute that it is, in substance, a pénal statute, and that a 
suit or proeeeding upon it is a criminal proceeding, for an 
infraction of a law of the state, this court must adopt that 
construction. If so, it is quite clear this cause must be re- 
manded to the state court. This court had no jurisdiction of 
the subject-matter of it when commenced. It has not now. 
The statute of 1875, (section 2, c. 137, vol. 18, p. 470, U. S. St. 
at Large,) under which it is claimed the removal of this cause is 
authorized, provides only for the removal of causes of a civil 
nature. This is criminal. There is no doubt that when there 
is proper authority for it a criminal case may be removed 
from a state court to the fédéral courts. It was so held in 
Tennessee v. Davis, 100 U. S. 257. But there is no provision 
for the removal of a cause like this under the act of March 
3, 1875, on which the removal dépends. The removal of the 
case of Tennessee v. Davis was under an entirely différent stat- 
ute and for an entirely différent reason. In that case arose 
the question or right of the fédéral authorities to protect their 
of&cers in the discharge of their duty. Hère is only a claim 
of citizenship or alienage, and it cannot be pretended, success- 
fully, that the statute makes provision for the removal of a 
criminal cause on that account. 
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Waeneb and others v. Spooneb, Assignée. 

{Circuit Oowt, B. Massachusetts. September 30, 1880.} 

L Bahkrtjptcy— Bankrupts m Kepebskntativb Oapacitt— Proop op 
Dkbt. — ^A court of bankruptcy may permit the bankrupts themselves, 
acting in a représentative capacity as the administrators of an estate, 
to prove an équitable debt, arising from a loan of funds borrowed from 
the estate of their intestate, whether such loan was lawful or not. 

2. Bamb — Samb — Samb — Abcebtainmeitt op Amount. — In such case, 
however, the amount for which the administrators are liable should 
be flrst ascertained in the court of probate. 

Oideon Wells and KnowUon d Long, for appellants. 

C. N. Judson, for appellee. 

, LowBLL, C. J. This is an appeal from the decree of the 
district court rejecting a debt offered for proof in the bank- 
rnpt estate of Frank H. Warner and Elizabeth B. Warner, 
copartners. The bankrupts are the administrators of the 
estate of the late David Warner, and are entitled to two-thirds 
of his Personal property after his debts are paid. The debts 
of the intestate bave ail been paid, or, if not, are barred by 
the statute of limitations. The remaining third belongs to a 
minor daughter of David. After David Warner's death, the 
bankrupts, who are his widow and son, formed a copartner- 
ship, and put into it $52,000 of his assets, for which they 
gave a firm note, payable to the estate of David Warner. 
Before they became bankrupt they had paid about half of the 
amount, and it is admitted that they now owe the estate 
about $27,000. The district judge very properly rejected a 
proof upon the note as a légal instrument, holding it a mère 
mémorandum; and from this decree no appeal was taken. 
The administrators then offered the proof now under review 
for the amount which, as copartners, they owe themselves as 
administrators. 

We bave no doubt that a court of bankruptcy may permit 
the bankrupts themselves, acting in a représentative capacity, 
to prove an équitable debt of this nature arising from a loan 
of trust funds, whether the loan was lawful or not ; or it may 
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appoint some one else to make the proof. We agrée, how- 
ever, -with the district judge, that the amount for which the 
administrators are liable, by whomsoever the proof may be 
made, ahould be first ascertained in the court of probate. The 
diffioulty could be readily met. The real question in the case 
lies deeper. It is whether the proof should be for the whole 
sum due the estate of David Warner, or only for one-third of 
that sum. The administrators -veish to prove for the whole, in 
order to hâve a larger dividend eoming to them as adminis- 
trators, by which to diminish the amount which they will owe 
the minor child, and thereby relieve the sureties on their pro- 
bate bond. 

If the cestui que triist were of fuU âge, there can be no doubt 
that she would hâve no equity to prove more than the équita- 
ble debt dtie her. Her mother and brother had no lawful 
authority to put her share of her father's estate at the riskof 
the business, but they had the right to risk their own shares, 
and she might hâve called them to account at any time in 
the proper court. On the other hand, the firm creditors, 
trusting to the capital which they saw, had no more than a 
eonstructive knowledge of any breaoh of trust, and hâve an 
equity to require that the bankrupts' share of the intestate'a 
property shall go to pay them in the first instance. We do 
not think that the minority of the daughter should vary the 
case. The law proteots the estate of the father by bonds 
with sureties, and thus the minor has a double security ; and 
the sureties hâve no equity as against the firm creditors, for 
the reason already given, that they had some control over the 
acts of administrators, while the creditors had none. Looked 
at as a simple question of équitable indebtedness, the amount 
which the bankrupts hâve misapplied is the share of the minor 
child, and if she offered to prove for more, she must show 
some peculiar equity which we hâve failed to discover. See 
Ex parte -Ttumer, 2 De G. McN. & G. 927. 

Decree affirmed. 
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In re Keaft and others, Bankrupts. 

[District Court, 8. D. Mw Torh. -, 1880., 

1. Bakkbuptct — DiscHARGB— EsTOPPEL. — The acceptance of a diyidend 
under an unlawful assignaient doea not estop a creditor from object- 
ing to the discharge of the assigner under subséquent proceedings in 
banliruptcy, whére such creditor had no power to dissent from, repu- 
diate, or avoid such assignaient. 

Jos. S. Bosworth, Jr., îoi bànkrupt. 

JR. E. Prime, for creditor. 

Choate, D. J, In this case a reliearîng has teen granted 
upon the question of the discharge of the bànkrupt Kraft, 
upon the suggestion that the court and counsel had entirely 
overiooked one point in the case, which might be décisive in 
his favor. The discharge was refused on the ground that the 
bànkrupt had made a gênerai assignment for the benefit of 
creditors about two years and seven months before he filed 
his pétition. The point now made is that the opposing cred- 
itors received dividends under the voluntary assignment, and 
hâve thereby affirmed its validity, and are estopped to set it 
up as a fraudaient conveyance to prevent a discharge. 
There is some évidence upon which it is claimed that one of 
the two opposing creditors virtually assented to the assign- 
ment at or before the time it was exeeuted. This was held 
not sufficient as showing their assent to it, The case cited 
upon this rehearing, and hereinafter referred to, might lead 
to a reoonsideration of this question if it could affect the 
resuit. But as it is conceded that no such assent, otherwise 
than by the acceptance of a dividend, is shown against the 
other opposing creditor, it is unnecessary to consider further 
the effect of that évidence. The dividend was paid to the 
opposing creditors about 15 months after the exécution of the 
assignment. Is this such a ratification of the assignment as 
precludes the creditor from opposing the discharge of the 
assigner in a subséquent bankruptcy, on the ground of his 
making the gênerai assignment ? Several cases are cited in 
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which creditors bave been beld tp be estopped by their own 
consent to an act from alleging it against their debtor, eithea: 
as proof of an act of bankruptcy on the questiop of bis adju- 
dication, or- as a fraudulent conveyance upon the question of 
iis discharge. U may be taken as; settled that a créditer 
wbo assents to the making oi an assignment or otber convey- 
ance, which, but for such absent, would be an act, of bank- 
ruptcy or would preclude a discharge, cannot allège the same 
agaiust the debtor for either ^urpose. The ground ofihe rule 
is that to allow him to do so would be inconsistent with gpod 
faith and fair dealing, encourage, deceit, and put it within.the 
power of creditor3 to entrap the debtor by inducing hinji.to 
commit acts apparently fraudulent as to them, which they 
intend afterwards to repudiate to bis disadvantage. To thia 
extent the application of the principle of estoppel in pai$ 
clearly goes. Johnson v. Eogers, 15 N. B. E. 1 ; In re Schuy-- 
1er, 2 N. B. E. 549 ; In re Langley, 1 N. B. E. 559, 565; In re 
Williams, 14 N. B. E. 132; In re Massachusetts Brick Co. 5 
N. B. E. 408, 412. The limit of the rule, however, is pl^inly in- 
dicated by Judge Blatchf ord, in In re Schuyler, 2 N. B. E. 549, 
551, where he says that the creditors are estopped from ques- 
tioning the assignment "by reason of the fact that those credit- 
ors, while enjoying the free élection of ratifying or repudia- 
ting the assignment, bave chosen to ratify it." If, then, the 
créditer bas done any act which amounts to a prier assent to 
the assignnient, or if , having it in bis power to dissent, re- 
pudiate, and avoid it, he fails to do so, he may be taken to 
hâve assented to it, and will be estopped to allège it against 
the debtor, as done against his rights and without bis con- 
sent. 

This, it seems to me, is the utmost extent to which the 
estoppel goes. If the credîtor could make the assignment 
the ground for putting the debtor into bankruptcy, as he 
could down to the amendment of the bankrupt law in 1874, 
upon his pétition alone, or as he can do under the English 
bankrupt law, then the failure to take this course may well 
be deemed an assent to what the debtor bas done. Having 
power to undo the act, he lets it pass and is deemed to 
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asserit. This is the purport of the English (lecisîona, and the 
rule might be the same hère if a single créditer could put the 
debtor into bankruptcy. In re Cawkwell, 19 Ves. 232; Bam- 
ford V. Baron, 2 T. E. 594, (a) note ; Hicks v. Burfttt, 4 Campb. 
235 ; Ex parte Kilner, Buck's Cases in Bankruptcy, 105. But 
■where the créditer cannot, by any action of bis own, repudiate, 
dissent from, or undo the act of the debtor, his taking of a 
dividend under the assignaient cannot be deemed such an 
assent to it, or ratification of it, that he will be estopped to 
allège it against the debtor as a ground for ref using his dis- 
charge. The act done is, as regards the créditer, unlawful 
and improper; constructively fraudulent, in divertingthe Set- 
tlement of the insolvent debtor's estate from that mode of 
administration appointed by law to another mode seleeted 
by him ; and the appointed conséquence of the illegality is the 
• forfeitare of the right to a discharge if opposed by the cred. 
itor 80 injured. To hold that the taking of a dividend by the 
créditer under this unlawful assignment, which he can neither 
prevent nor undo, estops him from alleging the making of it 
as a violation of law which ferfeits a discharge, weuld put it 
in the power of the debtor, designing an act in violation of 
the rights of his créditer, te compel the créditer to elect 
either to lèse ail benefit of the distribution of his estate, or 
te lèse the right to visit upon him the rightful conséquence ef 
the illégal act. Such a resuit would be as clearly against 
geod faith and good morals, as it is te allow one whe has 
assented to an act te allège it against the party deing it, to 
the disadvantage ef that party, as if it were done without his 
consent and to his préjudice. 

The dictum in Mayer v. Hellman, 91 U. S. 496, 501, to the 
effect that creditors are deemed te bave acquiesced in preferen- 
tial or fraudulent transfers made bef ère the limited period prier 
te the bankruptcy, which is prescribed as the limit of time 
within which theymust be made to be set aside, has relation 
enly to the recovery of such preperty by action, and has no 
bearing on this question, which arises under the ninth sub- 
division of section 5110 ef the Eevised Statutes. That sub- 
division ef the section imposes no limit of time within'whieh 
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the prohibited aet may be done to constitute it a sufficient 
ground for withholding a discharge. 

I think there was uo error in the former décision refusing 
the discharge. 



Beadlby and others, Assignées, etc., v. Adams Expbess Co. 
(GvrcuU GouH, D. Massachusetts. ëeptemberSO, 1880.) 

1. BAîîKErpTCT— Sectjbbd Cbeditoii— Pboof of Debt— Bev. St. § 5076. 
A secured creditor, being placed in a difficult position, sold, in the 
Iionest exercise of his best discrétion, bef ore the confirmation of an 
assignée in bankruptcy, the securities, theu deemed worthless, and 
realizod a considérable sum for the same. Edd, that the district 
jndge had power to conflrm such sale, as if made after the confirma- 
tion of the assignée, and by previous authority, and that proof for the 
remainder of the debt sbould be allowed. 

The Boston, Hartford & Erie Eailroad Company and the 
Adams Express Company entered into an arrangement for 
the conduct of the express business over the line of the rail- 
road, by whioh the express company had a valuable monop- 
oly granted them, and in considération thereof lent the rail- 
road company $200,000, which were secured by two notes of 
that company, and by a pledge of 10,000 shares of its stock, 
with the right also on the part of the express company to 
apply to the debt, from time to time, a certain portion of the 
sums which would come due from them to the railroad com- 
pany. 

The railroad company became insolvent, and a pétition for 
adjudication of bankruptcy was filed against it in Massachu- 
setts, under which it was adjudged bankrupt in December, 
1870. See Adams v. Boston, Hartford é Erie R. Cd 1 
Holmes, 30. Similar proeeedings were afterwards taken in 
the Southern district of New York and in Connecticut, which 
resulted in adjudications in those districts. In ail three cases 
applications were made to the circuit court for a reversai or 
modification of the deerees, which resulted in the affirmance 
of the decree in Massachusetts, (Sweatt v. Boston, Hartford é 
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Erie R. Co. 3 Cliff. 339, decided in Septémter, 1871,) and 
afterwards in a stay of proceedinga in the other twô districts, 
There had been no supersedeas in either case, and Charles S. 
Bradley and others were appointed assignées in each of 
them. The assignées took no active steps in the administra- 
tion of their trust until the circuit court hère had afârmed 
the decree below, but they received proofs of debt. 

In July, 1871, before the circuit court had decided the case, 
the Adams Express Company, acting in good faith, sold the 
shares of the railroad company in the market of New York, 
with the written assent of the président of the company, but 
without notice to the assignées. They received the highest 
market price at the time. The stock afterwards sold for a 
higher price, and, still later, fell again and could not bave 
been sold at any price, 

The express company applied to prove their debt, after 
giving crédit for the amounts received before the failure, and 
that received for the stock ; and the register suspended their 
proof, on the ground that they had not complied with the law, 
Eev. St. § 5075. They then applied to the district judge, 
by pétition, to conflrm the sale, nunc pro tmc, and to admit 
the proof; and, their prayer having been granted, they brought 
the case to this court. 

C. S. Bradley and J. G. Grey, Jr., for assignées, cited and 
commented on the foUowing cases: Lee v. Franklin Ave. 
German Sav. Inst. 3 N. B. E. 218; Re Herriek, 17 N. B. E. 
336; Re Miller, 19 N. B. E. 78; Hem v.La Société Française, 
16 N. B. E. 385. 

A. S. Wheeler and E. W. Hutchins, for the exj^ress com- 
pany, discussed the same cases. 

LowBLL, G. J. The language of the law (Eev. St. § 5075) 
is relied on by the assignées, and doea seem very explicit, 
that a secured creditor shall not prove any part of his debt 
unless he has either delivered up his aecurity altogether, 
or agreed upon its value with the assignées, or ascertained 
such value by a sale, under the order of the district court. 
In this district it haa been considered that this section, in- 
tended for the protection of the gênerai creditors, was not 
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abfeoîutfely restrictive, and that when an aJvantageous sale 
had been made, in entiregoodfaith, thei-e was power in thé 
court to confirm the sale afterwards as if it had been previ- 
ously authorized. An unreported case of this sojrt, decided 
many years ago, was brought to our notice by counsel. TwO 
cases may be cited from other circuits which follow the same 
line of décision : Lee v. Franklin Savings Inst. 3 N. B. E. 
218; Re Moller, 8 Ben. 626, affirmed 14 Blatchf. 207. In 
the judgment of affirmance the late able circuit judge of the 
second circuit say s: "The statutè is not model in its pro- 
visions, but substantial. " 86 Judge Hoffman once said that 
the bankrupt act îs not intended to be a practice act. The 
case in New York v?as strongér for the creditor than this case, 
but it decided that a literal compliance with the statut is was 
not necessary. It must be held to tûddîf^, to somè èxtent, the 
very gênerai and sweeping language used in a décision in the 
same circuit in Re Herrick, 17 N. B. E. 335. 

In the présent case there appeared to the secured creditors 
to be an opportunity to realize a considérable sum from a 
security absolutely worthless, and they had no good reason to 
believe that it would last. If the district court had been 
applied to, and had chosen to act at ail while the case was 
before the circuit court, it would undoubtedly hâve permitted 
the sale. We think it doubtful, however, whether either the 
court or the assignées would hâve taken the responsibility 
of acting ; for not only was it uncertain whether the railroad 
company could be made bankrupt, but also which of three 
courts would hâve the settlement of the case. 

Besides, the statute contemplâtes that the assignées will be 
appointed speedily, and it would appear from the context of 
section 5075 that a sale is to be ordered by the court only 
when the assignées and the creditor cannot agrée. This is 
Judge Wallace's opinion, as expressed in Re Herrick, 17 N. B. 
E. 335. The case of a necessity for a sale before the assignées 
are qualified and acting, appears to be a case omitted from 
this section of the statute; so that if the court at such 
a time should order a sale, which we hâve no doubt of its 
power to do, yet such a sale would not be a sale within the 

v.3,no.l5 — 57 
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tenns of section 5075, and therefore the remainder of the 
debt could not be proyed, if this provision bas the positive 
quality which is ascribed to it. Yet tbere are cases in wbich 
it is of tbe greatest importance for ail parties that a sale 
should be made at sucb a time. Ses Re Grinnell, 9 N. B. E. 
137. 

The secured creditor, af ter ail, bas tbe most direct and 
vital interest in tbe security, and is tbe principal sufferer if 
an opportunity for realizing it is lost. Thèse creditors were 
in a difficult position, and having exercised in good f aitb tbeir 
best discrétion, at a time conceming wbich this section of the 
statute is silent, and having realized a considérable sum, wbich 
at the time seemed to be a clear gain from an utterly worth- 
less security, we are of opinion that the district judge had 
the power, and bas well exercised it, of confirming the sale 
as if made after the confirmation of the assignées, and by 
previous authority, and that tbe proof for the remainder of 
the debt should be allowed ; and it is so ordered. 



Faulks and others v. Kamp and another. 

(Cvrcuit Court, S. D. mw York. , 1880.) 

1. Patent Right — Sale— Implibd Wabbantt. — The sale of a paten* 

right créâtes an implied warranty as to title. 

2. Bame — Samb— Same. — Such warranty grows out of the sale, and not 

out of the form of the conveyance. 

3. Bame— Same — Same — Aftbr-Acquired Title. — In such case the war- 

ranty draws to it any after-acquired right or title of the warranter. 

In Equity, 

Chas. N. Judson and E. H. Benn, for complainants. 

J. C. Clayton, F. J. Fithian, and E. S. Bacbock, for défend- 
ants. 

Wheeleb, D. J. This suit is brought for relief against 
infringement of letters patent No. 68,282, dated August 27, 
1867, and granted tothe défendant Charles Brown for an im- 
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provement in baling short-cut hay. The orators claim to 
hâve the title to the whole of the patents for the New Eng- 
land States, New Jersey, and New York, except Erie county, 
and allège infringement at the city of New York, Their title 
is not disputed, except that the défendants allège that one 
Samuel B. Clark owns a share in the patent, said to be one 
twenty-f ourth part ; and they justify under a license granted 
by the former owners to Angelina Brown, wife of Charles Brown. 
The share of Clark does not appear to cover the territory in- 
volved in this suit; and the license to Angelina Brown was 
revocable, and was revoked by the conveyance of the title of 
the licensors, so that the orators are considered as holding the 
title to the patent for this territory. Of course the whole of 
their title must hâve been derived from the défendant Brown, 
to whom the patent was granted. Faulks, orator, first acquired, 
by varions mesne conveyances, the whole title for this territory. 
He conveyed shares to each of the défendants, and they, with 
him and a son of his, formed a copartnership whioh carrièd 
on the business of baling hay under the patent.. Then they 
Bold their interest in the partnership business and property, 
including the patent, to him, and in their conveyances of the 
patent each described the thing conveyed as the fuU and 
entire right, title, and interest which he had and possessed in 
and to the patent, and the inventions and improvements 
described in and secured by it. He conveyed an interest to 
each of the other orators. The défendants now deny the 
validity of the patent, because, they say, that Brown was 
not the original and first inventer of the improvement 
described in it, and they bave acquired a prier patent which 
they say cover s the same improvement under which thej*' claim 
the right to practice the invention ; and they deny ail infringe- 
ment of the patent. 

There is considérable doubt whether the patent, as between 
the owners and the public generally, is of any validity. Hay 
has long been baled, to the common knowledge of ail, Thei 
whole invention in controversy consists in baling hay eut 
short .in the same manner. The well'known proeess of bal- 
ing hay was applied to another kind of hay. The short-cut 



99B FEI)EBiIi_,BEPOBTER. 

^lay was well known before, and the process made no change 
in its properties or qualiiy, When baled it could be more 
conveniently handled, aS'Common hay could be, Langdon 
V. De GrQot, 1 Paine, 20^; Alcott v. Young, 16 0. G. 403. 
But it is argued for the oralors, that they are entitled to hâve 
the patent treated as valid, as against the défendants, whether 
it is valid generally or not, and this claim seems worthy of 
considération. Every seller of personal property impliedly 
warrants that hehas title to and right to sell what he assumeS' 
to sell. His undertaking to sell includes an undertaking to 
thatetfect. 2 Black. Com. 451; Long on Sales, (Eaud's. Ed.) 
203 ; Defreeze v. Trumptcr, 1 John. 274 ; Coolidge v. Brigham, 
1 Met. (Mass.) 547. In Heermance v. Vernoy, 6 John. 5, it 
was held that a sale of a millstone of a bark mill to a tan- 
nery as personal property, which might belong to the realty 
and not pasa by such a sale, implied a warranty of title to it 
as personal ty; and in Hannum v. Richardson, 48 Vt. 508, 
that a sale of a negotiable note, although indorsed without 
recourse, involved a warranty that it was a genuine note due 
the seller. It is urged strenuously in behalf of the défend- 
ants that thèse principles do not apply to sales of patent- 
rights, on account of their incorporeal nature and the inter- 
ests to the public. In Médina v. Stoaghton, 1 Salk. 210, 
Lord Coït is reported to, hâve said that such a warranty was 
implied upon a sale by one in possession and not by one not 
having possession ; but this saying is doubted, and the distinc- 
toin denied by Mr. Justice BuUer in Pasley v. Freeman, 3 T. E. 
51. But if possession should be material, the défendants 
appear to bave claimed and had the exclusive right to this 
invention, and to hâve sold and conveyed ail the right pos- 
eessed by them. The nature of the right covered by letters 
patent, does not seem to be such that a warranty of the right 
cannot be implied. The patent purports to grant the right 
to exclude ail others from practicing the invention. It adds 
nothing to the right of the owner to practice it. This exclu- 
sive right is property recognized and protected by law. Cam- 
meyer v. Newton, 94 U. S. 225. Whosoever assumes tq sell a 
patent assumes to sell that property, and assumes that he had 
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ît tô sell. Thîs suit is bettpeen thèse parties; and involves thèir 
rights alone, and not the rights of the public; The déter- 
mination of itfae validity of the patent in this suit will only 
détermine its validity between them, and not affect its validity 
as to others not parties. The défendants in possession and 
enjoyment of that exclusive right assumed to sell and trans- 
fer it. After that, in justice, they ought not to be heard to 
say that they had it not and did not sell it, and to be allowed 
to detrOgate from their own grant by setting up that it did not 
pass. They may hâve deprived themselves of the right to 
practice it within the territory when otherwise; they would 
hâve retained the right in common with ail others ; but, if 
they did, that would not so affect the publie as to avoid their 
obligation. ■ They could exclude themselves in that way by 
contract, independently of the patent, and the contract would 
be upheld if it went no further than upholding this patent as 
against them in the territory in question would take them. 
It would be upon good considération, reasonable, and only in 
partial restraint of trade. Pierce v, Woodward, 6 Pick. 206; 
Chitty on Cont. 576. The question as to the right of a vendor 
of a patent to deny its validity afterwards came up in Cham- 
bers V. Chrichley, 33 Beav. 374 That case was similar to this 
in important features. The parties had been partners in the 
manufacture oî stoves under a patent which they owned. 
The défendant sold his share in the partnership assets, includ- 
ing the patent, to the plaintiflfs, but afterwards continued 
the manufacture and the suit was brought for that infringe- 
ment. Upon that case Sir John Romilly, master of the rolls, 
in delivering judgment, said: "I do not intend to express 
my opinion as to the validity of Wright's patent. I will 
assume, for the purposes of my judgment, that it is wortli 
nothing at ail. But this is certain, that the défendant sold 
and assigned that patent to the plaintiffs as a valid one, and 
having done so he cannot derogate from his own grant. It 
does not lie in his mouth to say that the patent is not good." 
And an injunction and an account were decreed. It is argued 
for the défendants that as the conveyances were of the right, 
title, and interest of the grantors, the warranty would only 
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extend to whatever rîght they might hâve wîiicli paseed, and 
that the warranty was kept. But the oonveyances were made 
to carry out the sale in the manner required by law for pasa- 
ing the title, and the warranty grew out of the sale and not 
out of the form of the conveyance. And the patent subse- 
quently purchased by the défendants may be better than thia 
for covering thia invention, but if it is it cannot help the 
defendanta as against the orators. It ia a familiar law, and 
has been for a long time, that a warranty of title or right 
draws to it any after-acquired right or title of the warrantor, 
and carries it to the benefit of the person to whom the war- 
ranty runs. So whatever right, if any, the defendanta 
acquired to the invention covered by thia patent, enured 
directly to the benefit of the orators. It is also urgèd that 
the purchaser knew of the defects and was not deoeived, and 
that, therefore, the défendants are not estopped. But the 
rights of the oratora do not rest upon the estoppel merely; 
they rest upon the purchase, which must operate so that the 
orators may hâve what they bought, and so that the défend- 
ants shall not both sell and keep the same thing. 

The évidence of the acts, conduct, and claims ot the 
défendants leaves no room for any fair doubt but that they 
infringe by doing what they claimed and exercised as their 
exclusive right when they had the patent, and by practicing 
the invention which the patent purports to cover. 

Let a decree be entered for an injunction and au aocount, 
aocording to the prayer of the bill, with costs. 
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Daily ». Dob, etc., and Canal-Boat A. Noxon, etc. 

(Dùtrîot Gowrt, 8. D. New York. , 1880.) 

1, JuRisDiCTiON— Suit fob Possession of Ships.— There is nothîng In 

the lawsof the United States impairing the concurrent jurisdiction of 
the State courts over suits for the possession of ships, 'where the title 
of the défendant was derived under a marsbal's deed. 

2. Bame — Jdsticb dp thb Pbach— Affidatit of Value. — A New Tork 

statute provides that justices of the peace shall hâve civil jurisdiction 
in certain cases, including "an action to reoover the possession of 
Personal property claimed, the value of whioh, as stSted in the afflda- 
vit of the plaintifl, his agent, or attorney, shall not exceed the sum 
of $200." It is further provided in the same statute that, before any 
procesB shall issue, the plaintiff , bis agent, or attorney shall make 
proof, by afBdavit, showing among other things the " actual value " 
of the property claimed. Hdd, that such afSdavit is an essential pre- 
requisite to the attaching of the jurisdiction of the court. ' 
Déni» v. Crittendm, 42 N. Y. 542. 

8. Bamb— Same — Same — Pkoof.— The mère fact that the justice went on 
and took jurisdiction, and the défendant appeared and pleaded and 
raised no objection, joined to the want of aiSrmative proof that there 
was no afBdavit, will create no presumption in support of a judgment, 
nor be sufflcient to prove that the faecessary affldavit was made. 

4. Sale in Admiralty — Titlb of Pukchaser. — A purchaser in good 
faith under a marsbal's sale, upon a decree of a court of admiralty, 
will be protected in his title if the court had jurisdiction to decree 
the sale. 

6. Same — Jubisdiotion — Notice. — In such case jurisdiction over the 
vessel is acquired by its seizure by the marshal -inder the process 
of the court, and this seizure and possession by the marshal are, in 
View of the law, notice to ail persons interested of the pendency of 
the proceedings, and of their right to intervene and protect their in- 
terests. 

6. Same— Same — Notice by Publication. — The ruies and practice of 

the court require notice by publication, but they bave not the force of 
Btatutory requirements, nor do they prescribe such publication as an 
absolutely essential prerequisite, eithjr to the assumption of jurisdic- 
tion, or to the exercise of the power of the court to condemn and sell 
a vessel to satisfy a maritime lien. 

7. Same— Same— Same.— The want of notice by publication will fumish 

ground for opening the decree, but does not render the proceedings 
void. 

8. Same — Mattbks of Account. — A court of admiralty will take no juris- 

diction of matters of account, in a suit for possession, between stran- 
gers to the suit, and the respondent who bas been in possession. 

* f 
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W. E. Bêche, for libellant. 

J. A. Hallen and W. Mynderse, for respondent Duteher. 

T. Saundcrs, for owners of cargo. 

Choate, D. J. This is a suit to recover possession of the 
canal-boat A. Noxon. The libel allèges that the libellant is, 
and ever since July, 1876, bas been, the sole owner of the 
canal-boat; that in July, 1876, he beeame the owner of the 
boat by a purehase from the executors of one William Mur- 
tagh, the same having been sold under a writ of venditioni 
exponas issued out of this court, and bought in by the said 
Murtagh August 2S, 187é; that the respondent, John Doe, 
whose real name is unknown, is in the unlawful possession 
of the boat, and unlawf ully refuses to allow the libellant to 
take possession of her, and has kept the libellant fi'om the 
lawful possession of the same since about the year 1879. 
The libel allèges a demand and refusai to deliver possession 
of the boat. 

One Susan Duteher appears as respondent. Her answer 
dénies that the libellant is the owner of the boat. It admits 
that the boat was sold under a writ of venditioni exponas issued 
out of this court, but allèges that the writ was fraudulently 
obtained, by collusion between one Walker and said Murtagh 
and one Williams, the master of the boat ; that Walker pre- 
tended to act as the authorized proctor of the owner bf tho 
boat, though he was not authorized to act as such by the 
owner, and acted as such without the knowledge or consent 
of the owner; that Murtagh obtained no title to the boat, and 
that she was never sold under any valid judgment or decree; 
that the respondent is the lawful owner, and entitled to the 
possession of the boat. The answer also dénies the alleged 
demand and refusai, and dénies the jurisdiction of the court. 
It then allèges that in 1867 one Wennie, the builder of the 
boat, sold and delivered her to one Philip Duteher; that in 
April, 1873, Philip Duteher entered into an agreement with 
James M. Williams, by which Duteher agreed to transfer the 
boat to Williams in considération of $2,000, and Duteher 
agreed to give Williams a bill of sale, when the payments 
agreed upon had been actually made, in the meantime the 
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tHle of the boat remaining in Dutcher; that Williams navi- 
gated the boat, and finally secreted the same so that she could 
not be found by Dutcher, but Williams failed to make the 
payments; that Dutcher searched for the boat, but she was 
secreted by Williams, Murtagh, and the libellant, who also 
altered her appearance for the purpose of concealment ; that 
Dutcher was not able to fin'd her till about August 28, 1879, 
when he found her at Port Schuyler, in the county of Albany, 
state of New York; that he at once commenced an action of 
replevin, for the possession of the boat, in a court of compé- 
tent jurisdietion; that the libellant herein duly appeared in 
said action, and, after trial, judgment was rendered, Septem- 
ber 8, 1879, in favor of Dutcher and against this libellant, 
for the possession of the boat and for costs, and that posses- 
sion was given, by the officer of the court, to Dutcher, under 
said judgment, the court being a justiee's court, in the county 
of Albany; that the court had jurisdietion of the cause and 
of the parties, and that 20 days hâve elapsed since the judg- 
ment without any appeal; that on the eighth day of Novem- 
ber, 1879, Philip Dutcher sold and delivered the boat to one 
Hallen, and on the tenth day of said November Hallen sold 
and delivered the boat to the respondent, Susan Dutcher, 

The first question that arises in this case is as to the valid- 
ity and effect of the judgment of the justiee's court, set up in 
the answer, as an adjudication upon the title or right to the 
possession of this boat, binding upon the libellant; for if it bô 
true that, by the judgment of a court having compétent juris- 
dietion of the subject-matter and of the parties, in a suit 
between Philip Dutcher, the vendor of the respondent, ag 
plaintiff, and this libellant as défendant, it bas been deter- 
mined that the respondent's vendor was entitled to the pos- 
session, this libel, of course, must be dismissed. 

It is, indeed, suggested that a party holding under a mar- 
Bhal's sale is not liable to be dispo^siessed by an action of 
replevin brought in a state court, and that the justiee's court 
cannot disregard the decree of this court, and the possession 
held under it. It appears that in the action in the justice 's- 
court the title of libellant, as set forth in his libel, was shown,. 
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and thé record of this court in the suit in which the boat was 
sold was put in évidence, and, nevertheless, the jury found for 
the plaintiff for possession, and the justice rendered judgment 
as alleged in the answer. But obviously there is nothing in 
the suggestion that a purchaser under a marshal's sale, or 
one who succceded to his title, is net, equally with any other 
person having or claiming to hâve a title to a vessel, liable to 
be sued, in an action of replevin to recover the same, in any 
state court which, under the laws of the state, has jurisdiction 
over the parties, and also jurisdiction over the subject-matter; 
that is, of an action of replevin. 

Possession under a marshal's deed gives the grantee no 
exemption from being sued. If sued he must show his title 
by way of defence. The eommencing of a suit against him 
by due process of law is not an interférence with the author-. 
ity of the marshal, or with the court by whoae authority he 
eells. There is nothing in the laws of the United States im- 
pairing the concurrent jurisdiction of the state courts over 
suits for the possession of ships beeause the title of the de- 
fendant sued is thus derived. The Royal Saxon, 1 Wall, 333. 
Nor is there any différence between a court of gênerai and a 
court of limited jurisdiction in the elïect of the judgment as 
a conclusive détermination of the rights of the parties, pro- 
vided the court had jurisdiction to hear and détermine the 
case, and jurisdiction of the parties. A judgment of an in- 
ferior court is just as biuding in such a case as that of a court 
of gênerai jurisdiction, subject, of course, to that right of 
appeal or reviéw which the laws of the state may give to the 
defeated party. 

It seems also to be the law of the state of New York that 
the judgment rendered by a justice's court is valid, though 
not entered in his doeket, and omissions in his docket may 
be supplied by paroi évidence. In this case, although the 
entry of judgment is simply "Costs, 8.75," it has been satis- 
factorily shown that the justice declared his judgment in favor 
of the plaintiff, after trial and verdict, and in conformity to 
the verdict. Hall v. Tuttle, 6 Hill, 38. 

ïhe question, then, is whether it is shown by the respond- 
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ent tliat the justice had junsdiction of the parties and the 
subjeet-matter. That he had jurisdietion of the parties if he 
had jurisdietion of the subject-matter — that is, if the case 
was one that he was compétent to try — is olear enough, since 
they appeared, put in a complaint and answer, and went to 
trial without any objection on the part of the défendant, this 
libellant. He thereby waived any defect in the process, so 
far as jurisdietion of his person is concerned. The question 
whether the justice had jurisdietion of the subject-matter 
dépends on the construction of the statute under which he 
acted. That statute provides that justices of the peace shall 
hâve civil jurisdietion in certa.in cases, ineluding "an action to 
recover the possession of personal property claimed, the value 
of which, as stated in the affidavit of the plaintiff, his agent, 
or attomey, shall not exceed the sum of $200." It is pro- 
vided in the same statute that, before any process shall issue, 
the plaintiff, his agent, or attomey shaU make proof, by aflS- 
davit, showing among other things the "actual value" of the 
property claimed. This is, unquestionably, the affidavit first 
referred to as "the affidavit of the plaintiff, his agent, or attor- 
ney." The question is whether this proof by the affidavit, 
that the value does not exceed $200, is an essential prerequi- 
site to the attaching of the jurisdietion of the court. In the 
absence of authoritative décisions of the state courts it might 
be considered doubtful whether the substance of the require- 
ment as to jurisdietion might not be that the value of the 
property in fact does not exceed $200, and whether, where the 
défendant appears and submits to the jurisdietion, the failure 
to make the affidavit might not be considered as cured by his 
waiving it. But the court of appeals hâve, I think, passed on 
this question, and given a construction to the statute, holding 
that its meaning is not that the justice has jurisdietion when 
the value of the property does not in fact exceed $200, but only 
in case the plaintiff, his agent, or attorney has, by his affida- 
vit, made proof of that fact. I think this is the real meaning 
and effect of the décision in Demiis v. Orittenden, 42 N. Y, 
542, and this court is bound to follow that décision. The 
affidavit being essential to conferring jurisdietion on the jus- 
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tiee, the failure to make the affidavit oannpi be waived by tbe 
defendant's appearing and not taking the objection. Consent 
cannot giye jurisdiotion over thé subject-matter. As the rule 
is very briefly but very exactly expressed, in Coffin, Executor, 
V. Tracey, 3 Gaines, 129, "Consent will take away error, but 
neither that nor confession will give jurisdiction." See, also, 
Bellinger v. Ford, 14 Barb. 250 ; Iloyt v. Molonij, 2 N. H. 322; 
Dudley v.. Mayhew, S N. Y. 9. 

It is insisted, however, that as it does not afErmatively 
appear by the proofs that there was no afîidavit, and it does 
appear that the justice went on and topk jurisdi'etion, and 
the défendant appeared and pleaded, and raised no objec- 
tion, it will be presumed in support of the judgment that the 
necessary affidavit was made, or that thèse facts are suffi- 
cient proof that it was made, It is true that, in case of a 
judgment of, a court of gênerai jurisdiction, everything not 
inconsistent with the record is presumed to hâve been regu- 
larly done that is necessary to S;ustain the judgment; but the 
coutrary rule app'ies when a right is set up under the judg- 
ment of a court of spécial or limited jurisdiction. The New 
York Code, § 532, provides as foUowa: "In pleading a judg- 
ment, f)r other détermination,, of a court or officer of spécial 
jurisdiction, it is not necessary to state the facts conferring 
jurisdiction, but the judgment or détermination may be stated 
to hâve been duly given or made. If that allégation is con- 
troverted the party pleading must,(^jpn the trial, establish the 
facts conferring jurisdiction." That a justice of the peace 
is a court or officer of spécial jurisdiction, within the meaning 
of the rule of pleading thus ohanged, and the rule of évidence 
thus embodied in the etatute law of New York, bas been often 
held by the courts. Turner v. Roby, 3 N. Y. 193; Yager v. 
Ilnnnah, 6 Hill, 631; Hunt v. Dntcher, 13 How. Pr. 638, 539; 
Barnes v. Harris, S Barb. 603. See, also, Alills v. Martin, 
19 Johns. 7. 

It cannot, therefore, be presumed that there was an affida- 
vit. The burden of proving the fact was assumed by respond- 
ent in setting up the judgment in her answer. The appear- 
ance of this libellant in the case is not sufficient évidence of 



the fact, if^indeed; ît isTaily evidenbel fîis vôluntàry àppfear- 
ance would be a waiyèr of the affidavit if the want of it #aa 
,a m'ere irregularity. His appearing aad sùbmitting the case 
arenot inconsistent with' the absence of an affidavit; there- 
fore they do not amount to an admission on his part that there 
-was an affidavit. The justice, and the attorney for the plaintiff 
in the suit before the justice, were both examined as witnesses 
on the trial of this suit, and whatever weight the fact that 
this libellant appeared and made no objection might be enti- 
tled to, if any, as évidence of the making of the affidavit, is 
overborne by the circumstance that thèse witnesses were ex- 
amined, and, having the means of testifying to this essential 
fact, if it existed, gave no testimony upon it. The docket of 
the justice was also produced, and does not show any affida- 
vit. The judgment of. the justice must therefore be held to 
be a nullity, because it is not shown that he had jurisdietion 
of the cause. , , ' . ' -' 

The next question to be determined is whether the libel- 

ilant's title under the marshàrs sale is. a good title as agaihst 

Philip Dutcher, assuming that he was the owner of the 4)oat 

at the time of the decrèe «f this court under which that sale 

-was made. The objections taken to this titlé are that PhiHp 

ïDutçher is not bound by th6''dècree, nor bis interést ciil; off 

by the sale, because,' asthe respondent eôntends, he did'not 

appeafin.the stiit,- hbr. hâve actual or constructive notice of 

ibe same. On the eighteenth'of July, 1874, adibel was filed 

by William Murtagh against the caaal-boat Noxon, in this 

court, for a towage service, for the sum of $42. On the sàHiQ 

day process was issued, and the marshal seized the canal- 

boat A. Noxon under the monition, and made return on July 

21, 1874, that he had, in obédience to the monition, attached 

i,he canal-boat Noxon, her tackle, etc. 

On the twenty-third of July, 1874, a libel was filed by 
the New York & Amboy Towing Company against the canal- 
boat A. Noxon, for towage service amounting to $271.45, and 
process was issued returnable August 11, 1874, on which tho 
marshal returned August 11, 1874, that he had attached the 
«anal-boat Noxon. 
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On the twenty-fifth of July, 1874, Luke Prickard and othera 
filed a libel, for repairs, for the sum of $38, against the canal- 
boat A. Noxon, and process issued returnable July 28, 1874, 
on wbich the marshal returued that he had attached the 
canal-boat A. Noxon. 

On the twenty-eighth day of July, 3874, Horatio N. Walker, 
a proctor of thia court, filed with the elerk, in each of the two 
cases of Murtagh against canal-boat Noxon, and Prickard 
and others against canal-boat A. Noxon, a notice entitled in 
the cause as follows : "The clerk will please enter my appear- 
ance as proctor for the claimant ; " wbich notice was subscribed 
"Horatio N. Walker, Proctor for Claimant." 

On the fourtb day of August, 1874, Hewitt Chard and others 
filed their libel against the canal-boat A, Noxon, for repairs 
and materials, for the sum of $231.35, and process was issued 
returnable August 25, 1874, on which the marshal returned 
that he had attached the canal-boat A. Noxon. 

On the return day of the several monitions in the cases of 
Prickard on the twenty-eighth of July, and of the New York 
& Amboy Towing Company on the eleventh of August, and 
also on the return day of the order of publication in the case 
of Murtagh, Mr. Walker also appeared in court; his appear- 
anoe as proctor for claimant was minuted by the clerk, and 
he obtained leave to answer in one week. 

On the eleventh of August, 1874, Mr. Walker signod a 
paper entitled "In the suit of Murtagh against the canal-boat 
Noxon," as follows: "The undersigned, proctor for the owner 
and claimant,. hereby consents that a decree may be entered 
for $42 and costs, and that said vessel may be sold by au 
order of this court, aiid a vend. ex. may be issued to the mar- 
shal." This was subscribed "Horatio N. Walker, Proctor for 
Dutcher, etc., Owners." This was filed August 13, 1874, and 
a decree of condamnation and sale was entered, together with 
an order for the issue of à writ of venditioni exponas for the 
sale of the canal-boat, upon giving "six days' notice of salo 
pursuant to law." The decree recites that it is made "on 
reading and filing a consent signed by Horatio N. Walker, 
proctor for the claimant," and was entered on motion of libel- 
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lant's proctors. The writ oî venditîonî exponaa was issued on 
the thirteenth of August, 1874, and on the twenty-ninth day 
of August, 1874, the marshal made return that he had eold 
the canal-boat Noxon for $600, which he had paid to the clerk 
of the court. 

On the thirty-first of August, 1874, a consent was filed» 
entitled in the four suits, and subscribed "Horatio N. Walker, 
Proctor for Claimant, " that the proceeds arising from the sale 
be paid over to the proctors for the libellants, without the 
entering of any decrees in said actions. This consent waa 
dated August 29, 1874. The money was so paid out. 

The foregoing is a full statement of ail that appears upon 
the records or files of this court in said suits. No claim was 
«ver filed on behalf of any person as owner of said canal-i 
boat. William Murtagh, the libellant in the first suit, be- 
came the purchaser at the marshal's sale, and the libellant in 
this suit purchased the boat, in good faith and for value, of 
bis executor. 

. It is claimed on behalf of the libellant that Walker's appear- 
ance in the cause was for Philip Dutcher, and bound him, and 
that therefore his interest is eut off by the decree ; and, if this 
is net so, that then Philip Dutoher's interest is eut off because 
he failed to appear. Testimony has been taken in respect to 
the authority, if any, which Walker had to appear on behalf of 
Philip Dutcher, and it shows that Philip Dutcher knew noth- 
ing of the proceedings in this court, and never gave any 
authority to any person to employ a proctor to appear for 
him; that the master was using the boat under an agreement 
with Philip Dutcher, which was in effect an agreement to sell 
the boat to him upon the paymenfc of a certain price, of which 
he had paid part; that the master employed Walker to appear 
and défend the suits; that he represented to him that one 
Dutcher was one of the owners, and that he, the master, also 
had an interest, and that still another person was interested 
in her; that Walker advised thé master that he must give 
security in order to release the boat; that the master pro- 
fessed to attempt ta iio so, but was unable to obtain bail foi 
her. And after the other lîbels were filed, and the olaims 
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Beemed to exceéd the value of the boat, Walier, witb the 
approval of the master, and to save expense, gave the con- 
sent to, the decree of condemnation and sale, and also the 
consent for tl^ distribution of the proceeds. Neither the 
master nor Walker received any part of the proceeds. The 
évidence fails to show any fraud on the part of Walker or of 
the purchaser, Murtagh, and.this libellant in this suit was a 
purchaser in good faith from Murtagh's executor, 

So far as appears, the claims for which the several libels 
were filed were valid liens on the boat, and the évidence does 
not show that she was then worth more than $600, the price 
paid by Murtagh. On this state of facts the decree of con- 
demnation and sale are conclusive in favor of the purchaser, 
not with standing any irregularity in the notice given, or in- 
tended to be given, to parties in interest, by publication. A 
purchaser in good faith under a marshal's sale, upon a decree 
of a court of admiralty, will be protected in bis title if the 
court had Jurisdiction to decree the sale. The rules of the 
court require notice by publication before a default can be 
entered. If thèse rules hâve not been observed it is good 
ground for opening the decree and letting in a party to dé- 
fend. The Hornet, Abb. Adm. 57. But the decree is valid 
until set aside or reversed, and cannot be attacked collaterally. 
Jurisdiction over the vessel is acquired by its seizure by the 
marshal under the process of the court, and this seizure and 
possession by the marshal are, in view of the law, notice to 
ail persons interested of the pendency of the proceedings, 
and of their right to intervene and protect their interests. 
Thus, in the case of The Mary, 9 Crancb, 126, 144, Chief Jus- 
tice Marshall says : "The whole world, it is said, are parties in 
an admiralty cause ; and, therefore, the whole world is bound 
by the décision. The reason on which this dictum stands will 
détermine its extent. Every person may make himself a 
party, and appeal from the sentence; but notice of the con- 
troversy is necessary in order to become a party, and it is a 
principle of natural justice, of universal obligation, that be- 
fore the rigbts of an indivual be bound by a judicial sentence 
be shall hâve notice, either actual or implied, of the proceed- 
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ings agaînst Mm. Where thèse proceedings are against the 
person notice is served personally or by publication; where 
tbey are in rem notice is served upon the thing itself . Tbia 
is necessarily notice to ail tbose who hâve any interest in the 
thing, and is reasonable because it is necessary, and bocause 
it is the part of common prudence, for ail those who bave any 
interest in it, to guard that interest by persons -who are in a^ 
position to protect it. Every person, therefore^ who could 
assert any title to The Mary bas constructive notice of her 
seizure, and may fairly be considered as a party to the libol." 

In HoUingsworth v. BarboUr, 4 Pet. 474, Mr. Justice Bald- 
win, delivering the opinion of the suprême court, cites and 
approves the foUowing, from the opinion given below : "It is 
an acknowledged gênerai principle that judgments and decrees 
are binding only on parties and privies. The reason of the 
rule is founded in the immutable principle of natural justice, 
that no man's right should be prejudiced by the judgment or 
decree of a court without an opportunity of defending the 
right. 'This opportunity is afforded, or supposed in law to be 
afforded, by a citation or notice to appear actually served, or 
constructively, by pursuing such means as the law may in 
spécial cases regard as équivalent to personal service. The 
course of proceeding in admiralty causes, and some other 
cases where the proceeding is strictly in rem, may be supposed 
to be exceptions to this rule. They are not properly excep- 
tions. The law regarda the seizure of the thing as construct- 
ive notice to the whole world; and ail persons concerned in 
interest are considered as affected by this constructive notice." 

In Thompson v. Tolinie, 2 Pet. 157, 163, Mr. Justice Thomp- 
son says: "The gênerai and well-settled rule of law in such 
cases is that when the proceedings are coUaterallj' drawn in 
question, and it appears upon the face of them that the subject- 
matter was within the jurisdiction of the court, they are void- 
able only. The errors and irregularities, if any exist, are to 
be corrected by some direct proceeding, either before the same 
court, to set them aside, pr in an appellate court. If there ia 
a total want of jurisdiction the proceedings are void and a 
mère nuliity, and confer no right and afford no justification, 

v.8,no.l5— 58 
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ftnd may be rejected when eollaterally drawn in question." 
And at page 169 he says: "The juriadiction of the court 
(under whose order the sale was made) over the subject- 
matter appears upon the face of the proceedings, and its 
errora or mistakes, if any were committed, cannot be cor- 
rected or examined when brought up eollaterally as they were 
in the circuit court. " 

In Voorhees v. Bank ofthe United States, 10 Pet. 449, 477, it ia 
eaid: "The purchaser is not bound to look beyond the decree, 
when executed by a conveyance, if the facts necessary to give 
jurisdiction appear on the face of the proceedings, nor to look 
further back than the order of the court. ' If the juriadiction 
was improvidently exercised, or in a manner not warranted 
by the évidence before it, it is not to be correeted at the ex- 
pansé of the purchaser, who had a right to rely upon the order 
of the court as an authority emanating from a compétent ju- 
risdiction.' 2 Pet. 163, 168. 'When a court has jurisdiction 
it has the right to décide every question in the cause; and, 
whether the décision be correct or not, its judgment, until 
reversed, is regarded as binding in every other court.' In the 
United States v. Adredondo it was laid down as a universal 
principle that when power or jurisdiction is delegated to any 
public officer or tribunal over a subject-matter, and its exer- 
cise is confided to his or their discrétion, the acts so done are 
valid and binding as to the subject-matter, and individual 
rights will not be disturbed eollaterally for anything done in 
the exercise of that discrétion within the authority and power 
conferred. The only question which can arise, between an 
individual claiming a right under the acts done, and the pub- 
lic or any person denying their validity, are power in the offi- 
cer and fraud in the party. AU other questions are settled 
by the décision made or act done by the tribunal or officer, 
unless an appeal or other revision of their proceedings is pre- 
scribed by law." See, also, U. S. v. Arredondo, 6 Pet. 691, 729. 

In Grignon's Lessee v. Astor, 2 How. 319, 343, the court say, 
after citing the cases of Thompson v. Tolinie and Voorhees v. 
Bank of U. S.: "We do not deem it necessary, now or here- 
«fter, to retrace the reasons or authorities on which the de- 
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cîsîons of thîs court, in that or the cases ■wh.ioh preceded it, 
rested; theyare founded on the oldest and most sacred prin- 
ciples of the common law. Time has conseerated them. 
The courts of the states hâve foUowed and this court has 
never departed from them. They are rules of property on 
which the repose of the country dépends. Titles acquired 
under the proceedings of courts of compétent jurisdiction 
must be deemed inviolable in collatéral actions, or none can 
know what is his own." 

The same doctrine, as to the conclu si ve character of a de- 
cree or judgment of a court having jurisdiction of the subject- 
matter, and the absolute validity of a title made under such 
decree, is declared in Oriffith v. Bogert, 18 How. 158, 163, and 
Beauregard v. City ofNew Orléans, Id. 497, 502. In the last case 
the court say : "And, when the object is to sell the real estate 
of an insolvent or embarrassed succession, the settled doc- 
trine is, there are no adversary parties ; the proceeding is in 
rem,', the administrator represents the land. They are anal- 
ogous to proceedings in admiralty, where the only question of 
jurisdiction is the power of the court over the thing — the 
subject-matter before them — without regard to the parties 
who may hâve an interest in it. Ail the world are parties. 
In the orphan's court, and ail the courts which hâve power to 
sell the estâtes of decedents, their action opérâtes on the 
estate — not on the heirs of the intestate. A purchaser claimà 
not their title, but one paramount. The estate passes by 
opération of law. " 

In Florentine v. Barton, 2 WaU. 210, 216, where the title of 
a purchaser under a sale by order of a court, to pay the debts 
of a deceased owner, was in question, Mr. Justice Grier says : 
"The court has power over the subject-matter and the parties. 
It is true in such proceedings there are no adversary parties, 
because the proceeding is in the nature of a proceeding in 
rem, in which the estate is represented by the administrators, 
and, as in a proceeding in rem in admiralty, ail the world are 
parties. In making the order of sale the court are presumed 
to hâve adjudged every question necessary to justify such 
order or decree, viz.: the death of the owner; that the peti- 
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tioners were his administratora ; thàt tlief personal estate was 
insùfficient to pay the debts of the deceasedj that the private 
act of assembly, as to the manner of sale, was within the 
constitutional power of the législature; and that ail the pro- 
visions of the law, which are directory to the administrators, 
hâve been complied with. The court having a right to décide 
every question which occurs in a cause, whether its décision 
be correct or otherwise, its judgment, until reversed, is binding 
upon every other court. The purchaser under such a sale is 
not bound to look further back than the order of the court, or 
to inquire as to its mistakes. The court is not bound to enter 
on record the évidence on which any fact was decided. The 
proceedings on which the action of the court is grounded are 
usually kept on separate' papers, which are oftôu mislaid or 
lost. A différent doctrine would (especially affcer a lapse of 
over 30 years) rendsr titles under a judicial sale worthlèss, 
and a mère trap for the unwary. Thèse propositions will be 
found discussed at length, and fuUy decided by us, in Grig- 
non's Lessee y, Astor. Any further argument in vindication 
of them is superfluous." 

In TIieMoses Taylor, 4 Wall. 411, 427, the court gay : "The 
action against thé steamer by name, authorized by the statute 
of California, is a proceeding in the nature and with thé inci- 
dents of a suit in admirai ty. The distinguishing and charac- 
teristic feature of such suit ià that the vessel or thing proceeded 
against is itself seized and impleaded as the defeiidant, and is 
judged and sentenced accordingly. It is thia dominion of the 
suit in admiralty over the vessel or thing itself which gives to 
the title made under its decrees validity against ail the world. 
By the common-law process, whether of mesne attachment 
or exécution, property is reaohed only through a personal 
défendant, and then only tO the extent of his title. Under a 
sale, therefore, upon a Judgment in a common-law proceed- 
ing, the title acquired can never be better than that possessed 
by the personal défendant. It is his title, and not the prop- 
erty itself, which was sold." 

in Harvey v. Tyler, 2 Wall. 328, 341, the court say : "In référ- 
ence to thèse (î. e., courts of gênerai jurisdiction) the gênerai 
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rule is that every presumption not inconsistent with the rec- 
ord 13 to be indulged in favor of their jurisdiction; and their 
judgment, however erroneous, cannot be questioned when in- 
introduced coUaterally, unless it be shown affirinatively that 
they had no jurisdiction of the case." 

That the seizure by the officer of the court under its pré- 
cept is what gives a court of admiralty, or a court proceeding 
strictly in rem, jurisdiction of the subject-matter, and power 
to order its sale, is further declared in Miller v. U.S. 11 Wall. 
268, 294, et seq. In Ray y. Norseworthy, 23 Wall. 128, it was 
held that the district court, sitting in bankruptcy, could not 
order the sale of the bankrupt's naortgaged property, dis- 
charged of the mortgage, without notice to the mortgagee. But 
in that case there was no seizure of the thing itself which could 
operate aS' a constructive notice to ail the world. The court 
say, (p. 136:) "No man is to be condemned without the 
opportunity of making a defence, or to hâve his property 
taken from him by a judicial sentence without the privilège 
of showing, if he can, that the pretext for doing it is un- 
founded. Every person, as this court said in the oaSe of The 
Mary, 9 Granch, 126, 144, may make himself a party to an 
admiralty proceeding and appeal from the sentence, but notice 
of the controversy is neoessary in order to enable him to become 
a party. Authorities to the same efifect are very numerous; 
nor is there any well-considered case which gives any sup- 
port to the proposition that the judgment, order, sentence, or 
decree of a court, disposing of property subject to conflicting 
claims, will effect the rights of any one not a party to the pro- 
ceeding, and who was never in any way notified of the pend- 
ency of the proceeding." The court does not, in this référence 
to the case of The Mary, intimate or hold that the seizure in 
an admiralty case is not in itself constructive notice, or that 
any notice beyond that is essential to the jurisdiction in pro- 
ceedings in rem. The cases cited in support of the reasoning 
of the court clearly point out the distinction between cases 
in rem and cases in personam, and that, in respect to the lat- 
ter, notice eithcr personally or by such publication as the 
law in the particular case déclares sufficient, is essential to 
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give the court junsdiction, but that in cases in rem the seizure 
is notice. There is nothing to the contrary of this in Nations 
V. Johnson, 24 How. 195, 205, or The Lottawanna, 20 Wall. 
201, 210. The case of Shelton v. Tiffin, 6 How. 163, 186, re- 
lied on by respondent's counsel, only holds that the court, in 
an action in personam, acquires no jurisdiction of the person of 
the défendant by the appearance of an attorney of the court 
for him, without authority in fact to appear, and that a pur- 
chaser under a marshal's sale on exécution, based on a judg- 
meht in such case, took no title as against the défendant in 
the suit for whom the attorney assumed to appear. The 
case, therefore, is not in conflict with those cited above. 
Whether an admiralty sale by the marshal would be invalid 
upon proof of the proctor's want of authority, if the seizure 
were not in itself constructive notice to ail the world, it is 
unnecessary to détermine. It has been said that the relation 
of the proctor to the cause is somewhat différent from that of 
an attorney. The Brig Harriet, Ole. 222. The cases of Bos- 
well's Lessee v. Otis, 9 How. 336, 348, and The Globe, 2 Blatchf. 
427, 431, are also to the effect that no personal notice is neces- 
eary to the jurisdiction in cases strictly in rem. The case of The 
Tremont, 1 Wm. Eob. 164, recognizes the principle that a 
sale of a vessel under the decree of a court of admiralty is 
valid against ail the world. 

In the présent case it may be assumed that the publication 
of notice of the seizure of the boat was not such as the rules 
of the court require. Tlie publication by the marshal of the 
order for ail parties to appear, and of the sale of the boat 
under his writ, were in the name of the canal-boat Noxon, 
whereas her true name was A. Noxon. The names Noxon 
and A. Noxon must be held to be essentially différent names. 
In principle they are unlike, as would be the names of Smith 
and Jones, and if any publication, according to the rules and 
praetice of the court, is essential to the jurisdiction and to 
uphold the purchaser's title, the jurisdiction and the title must 
fail. But while the rules and the praetice of the court require 
notice by publication, thèse rules and this praetice bave not 
the force of statutory requirements, nor do they prescribe 
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•Buch publication as an absolutely essential prerequisîte, eitlier 
to the assumption of jurisdiction or to the exercise of the 
power of the court to condemn and sell the véssel to satisfy 
a maritime lien. They are precautionary measures, of the 
greatest value and importance as such, to prevent possible 
injustice, and to secure, as far as is consistent with the speedy 
action of the court in hearing and determining the cause, an 
actual notice to the parties who hâve already, by the seizure, 
conatructive notice of the proceedings. And the publication 
-of the notice of sale undoubtedly bas the further object of 
securing a fair price upon the sale. But the disregard of the 
rules in this respect, in whole or in part, through mistake or 
inadvertence, while it may furnish a most eonclusive ground 
for opening a decree, or, perhaps, for reversing it on appeal, 
is simply error or irregularity. It does not make the pro- 
ceedings nuU and void, or the less binding on ail the world. 
The rules in admiralty prescribed by the suprême court arô 
obligatory upon this court, and one of those rules (rule 9) 
requires notice to be given in a newspaper of every seizure 
in cases in rem. But the rules, though obligatory, are obli- 
gatory only as rules of practice. Their non-observance is 
only érror, for which the remedy is by appeal, or on applica- 
tion for opening the decree. See Ex parte Povitney, 12 Pet. 
472, 473; also, Fraser v. Prather, 1 MacArthur, 206, 215. 

The monition was served on the canal-boat A. Noxon. That 
the boat which is the subject-matter of this suit was the same 
boat which the marshal seized, and on which, according to 
the practice of the court, he posted, or left with the person in 
charge of her, a notice of the seizure, the cause, and the time 
for parties to appear, and that he maîntained his seizure by 
an open and notorious possession, does not admit of doubt. 
This was notice to the master and to ail the world, espeeially 
to those who put the master in charge of the boat to protect 
their interest, of the fact of the filing of the libel, the seizure, 
and the day of appearance. On that day no one appeared 
except the person or persons, whoever they were, who ap- 
peared through Mr. Walker. It is said there is nothing to 
show that there was the usual proclamation made, and that 
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no default of ail who did not appear was eutered. If so, 
there was a departnre from the usual practice of the court. 
But every intendment, not inconsistent with the record, must 
be indulged to support the decree and the purchas«r'a title. 
The record does not show that a proclamation was not made, 
nor that a default was not taken. It may hâve been done 
and the clerk may hâve failed to note it. But if thèse for- 
malities were not observed, it is not perceived that the failure 
was anything more than error or irregularity. The substan- 
tial considération is that the owners had constructive notice, 
and did not appear to défend their right. The court then 
had before it the fact that the vessel had bcen seized and 
held by the marshal, under his process, until its return day; 
that the process was duly served on tlie vessel itself, and 
that the only parties wh6 appeared as ciaimants consentsd 
to a decree of condemnation and sale. Whoever it waa whi- 
appeared by Mr. Walker had not made himself properly a 
claimant, since he had filed no sworn claim stating that he 
alone was the owner, nor given security for costs. His ap- 
pearance might hâve been struck out on motion, and perhaps 
his consent was not necessary to the validity of a decree ; but it 
was proper to hâve his consent, as appears to hâve been done. 
The circumstance that the decree recites the consent and 
does not recite the default of ail other parties, is immaterial, 
ail other parties being in fact in default by not appearing. 
The omission is a merely formai defect, whieh could be 
amended or entirely disregarded. The allégations of fraud 
contained in the answer are not sustained by the proofs. 
Murtagh, the libellant, had an equal right with ail other per- 
Bons to become a bidder and purchaser at the sale. The 
only différence that can be suggested between his position in 
that respect and that of any other person is that, being a 
party to the suit, he might be more directly chargeable with 
knowledge of circumstances, if there were any, in the course 
of the proceedings, indicating fraud. But there is no proof 
of fraud on his part. 

Upon the whole case it must be held that however irregular 
and erroneouB the decree may hâve been, it was not, by rea- 
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son of aâiy irregularity shown, a nuUity for want of jurîsdîction 
or for want of power in the court to order the sale of the ves- 
sel. Wàile the owner had not, in fact, such opportunity or 
chance of receiving actual notice as the court always designs 
to give, he had what the law pronounces sufficient construc- 
tive notice to make the decree operative upon the property 
itself. Fortunately, in the présent, case no actual injustice 
appears to hâve been done by his failure to reçoive actual 
notice. The proof is that the boat was of less value than the 
liens, to satisfy which she was sold, and they were claims 
paramount to his title. If this is so, the only right he has 
lost was that oî redeeming her from liens exceeding her value. 
It is of the utmost importance to raaintain to its full extent, 
60 far as is consistent with justice and the acknowledged rules 
of law, the absolute validity of titles to vessels made undor 
decrees of admiralty courts. Unless this is done, property 
in ships must be seriously impaired. In many cases, un- 
doubtedly, where the rules of the court as to publication of 
notice are fally complied with, especially in the case of for- 
eign ships, the owners hâve and can hâve no actual notice of 
the proeeedings, or of the sale, nor any notice except such as 
is implied in the notice given by the seizure to those to whom 
they hâve entrusted the possession of the ship. The publi- 
cation, in fact, does not and cannot, on account of their re- 
moteness, reach them. Yet the powers of condemnation and 
sale, to satisfy maritime liens, given to courts of admiralty, 
and the prompt hearing and détermination of such claims, 
which interrupt and prevent the use of the ship for the pur- 
pose for which she was designed, without waiting for actual 
notice to every party in interest, are but parts of that System 
of admiralty jurisdiction which is based upon and has grown 
out of the necessities and interests of commerce, and its uni- 
versality throughout the civilized world is sufficient proof of 
its necessity and substantial justice. 

The libellant is, therefore, entitled to a decree for the pos- 
session of the vessel. He also seeks in the same suit to es- 
tablish a lien against the cargo for any unpaid freight money 
due from the shippers of the cargo to the respondent Susau 
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Dutcher. It appears that tte cargo was shipped uuder a 
charter-party made between Philip Dutcher and the shippers, 
who appear hère as respondents to resist this claim. Some 
small amount of the freight reserved ia still unpaid. I can 
see no prineiple upon which it can be reeovered in this suit. 
The admiralty courts take no jurisdiction of matters of ac- 
count, even between part owners. Kellum v. Emerson, 2 
Curt. 79, 84; The Orléans v. Phœbus, 11 Pet. 176. Still less 
should they attempt to settle accounts between strangers to 
the controveray, in a suit for possession, and the respondent 
■who bas been in possession, and who may be accountable to 
the true owner for her earnings. But for that account the 
owner must seek another tribunal which bas jurisdiction of 
Buch suits. The respondents, who appear for the cargo, are 
entitled to a return of the sum deposited by them in the reg- 
istry to meet this claim. 

Deeree for the libellant for possession of the boat, with 
costs against the respondent Susan Dutcher, and for the re- 
spondents, the owners of the cargo, restoring to them their 
deposit and dismissîng the libel as to them with costs. 



WoBTH and othera v. Steam-Boat Lioness No 2, 
(District Court, E. D. Missouri. June 15, 1880.) 

1. Maeinbr— Implied Contbact. — ^In the absence of shipping articles, 

tbere is an itnplied contract that the mariner will be returned to the 
port of shipment, 

2. Same — Intbenal Navigation — Keturn bt Raii,. — A mariner will not 

be iustifled in waiting until spring for a vessel totake him back to the 
port of shipment, where internai navigation has been closed by ice, 
and he has been discharged at a port whence he could return by rail. 
8. Bamb — Compensation. — ^In such case, where the mariner has not been 
employed for a spécifie period of time, he is entitled, by way of com- 
pensation, to the amount of bis necesaary transporta tion and ex- 
penses, together with bis rate of wages from the date of hia discharga 
to the date of bis arrivai at the port of shipment. 

In Admiralty. 
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H. E. Mills and J. P. Dawson, for libellants. 

H. A. é A. C. Clover, for claimants. 

Trbat, D. J. The demanda are b'y marinera, under ship- 
ping contracta. The libellants ahipped respectively at Pitts- 
burgh and Louisville, without shipping articles or any express 
statement as to the proposed voyage. AU parties knew that 
the vessel was engaged in towing claimant's barges from one 
point on the Ohio river to another point on the same river, 
and also to différent points ou the Mississippi river. The ves- 
sel, in the course of her voyaging, encountered ice in the Mis- 
sissippi river and laid up at Bashburg, about 20 miles 
below St. Louis. As it was uncertain how long she might 
be detained, the voyage was broken up and the libellants were 
discharged, receiving the wages eamed to that time, They 
insisted upon a sum additional, sufiScient to return them to 
their respective ports of shipment, which request was ref used. 
The libels are to recover the necessary expenses of their 
return, and for the additional sum of $30 eaeh. 

It is obvioua that the détention of the crew on full pay 
until the winter season ended, or the river was olear of ice, 
might hâve been very expensive to the vessel; yet their right 
to be transported to their port of shipment is well settled. 
A mariner who ships for a voyage cannot be discharged. with- 
out cause in a foreign port without the known légal results. 
When there are no shipping articles, and no preaeribed voy- 
age stated, the implied contract or légal preaumption is that 
he is to be returned to the port of ahipment. Were this 
otherwise, most disastrous conséquences might often resuit. 
The doctrines as to seagoing vessels are well settled, and the 
principles on which they hâve been asserted apply to internai 
navigation, in the absence of any congresaional législation 
upon the subject. If a mariner shipped on a vessel bound to 
Fort Benton, Montana, it could not be fairly urged that, in 
the absence of an express agreement, he could quit the vessel 
at Fort Benton, and with impunity disable her from retum- 
ing; nor, on the other hand, that he could be left in that dis- 
tant région without means of returning. The duties ara 
reciprocal. 
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This court had occasion years ago to pass upon a lilce 
question, occurring upçm the upper Missouri. Eeported cases 
seem not tobe fullyin accord; yet, wlien caref uUy considered, 
are not différent in principle. A mariner wrongfully dis- 
charged may work bis passage borne in tbe same eapacity as 
tbat for which he was originally engaged, and tbus save the 
cost of transportation to tbe owners of the vessel. In the 
absence of such an opportunity he may return as a passen- 
ger. In seagoing voyages, wbere the destination is to a for- 
eign port specified, and a direct return to the port of ship- 
ment, it bas been decided that bis wages sbould be paid up 
to tbe time of the vessel'a return, and it bas also been decided 
that bis wages sbould run to the date of bis return in another 
vessel. Circumstances may make one or the other of thèse 
rulings applicable as to foreign voyages. 

In tbe internai navigation of this country it is évident tbat 
no arbitrary rule can obtain, in justice to the interests 
involved, for, as in the case under considération, the return 
could not be made in a reasonable time on a vessel, beeause 
navigation was closed by ice. Tbe mariners, being discbarged 
at a port whence by railroad they could return home in a 
few days, would not bave been justified in waiting until spring 
for a vessel to take them to their port of shipment. Hence, 
the rule for their compensation is the amount of their neces- 
sary transportation aud expeuses, together witb their rate of 
wages from date of discliarge to their arrivai at the port of 
shipment; for tbe contracts were not for a specified time of 
employment. 

It might hâve been that tbeir term of service would bave 
ended sooner than it did; for the voyage might bave been 
made only to Cincinnati or Louisville and back to Pittsburgb. 
It must, however, be always considered tbat mariners stand 
in the relation of wards of court, and that, inasmucb as it is 
in the power of tbe master and owners to make their con- 
tracts definite by shipping articles or otherwise, the légal 
presumption arises, if they do not speeify in their agreements 
to tbe contrary. Tbe différences in river navigation from 
seagoing voyages bave been often considered in this court, 
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and this case furnishes an apt illustration of whai maritime 
principles require. From various causes a steam-boat may 
havé to procuré additional mariners in différent stages of 
her route, instead of an entire crew for the -wliole voyage ; yet 
the same rule mnst apply toesLàh!. 

It is very easy for officers to state to a mariner definitely 
what his employment is to be, whether to be discharged at 
the port of arri^ml or otherwise, it they wish to limit his term 
of service or reserve a right to discbarge him before his returu 
to the port of shipment. 

Brown v. Lull, 2 Sum. 441, 449; In re Gloccster, 2 Pet. 
Adm. 403, 405; In re Eovena, 1 Ware, 309; The Exeter, 2 
Eob. Adm. 261; Beaver, S Eob. Adm. 92; Sullivanv. Morgan, 
11 Johns. (66) 67; Hoyt v. Wildfire, 3 Johns. 518, 520; 28 
Mo. 280; Id. 338; Rice v. Polly d Kitty, 2 Pet. Adm. 420, 
423 ; The Union, Blatchf. & H. 568 ; Farrell v. French, Id. 
275; Emerson r. Howland, 1 Mason, 45; Nevitt v. Clarke, 
Ole. 316; Jones v, Sears, 2 Sprague, 43; Brunent v. Taber, 
1 Sprague, 243 ; Hutehinson v. Coombs, 1 Ware, 65 ; Sheffield 
V. Page, 1 Sprague, 285, 288 ; Sheffield v. Page, 2 Curt. G. G. 
377; Ilunt v. Colburn, 1 Sprague, 215; Nimrod, 1 Ware, 9; 
Andersen v. Selon, Crabbe. Adm. 17 ; The Gazelle, 1 Sprague, 
378; Burke v. Buttmann, 1 Lowell, 191; The Elisabeth, 2 
Dodson, 402, 412; Brooks v.Dorr, 2 Mass. 39; The John 
Martin, 2 Abb. U. S. Eep. 172, 181 ; The B. F. Bruce, New- 
berry, 539; The Crusader, 1 Ware, 437;' White v. Âikins, 8 
Gush. 367; Eossiter v. Cooper, 23 Yt. 522; Heim V. Wolf, 1 
E. D. Smith, 70. 



Cabteb and others v. The Btbam-Boat Moerisama. 

{Distria Court, E. D. NmYorh. July 23, 1880. 

Collision — Vbssel nt Tow of Tug — Failuee to Answbr Steambr's 
Whistles. — A steamer Crossing the bows of a towed schooner at 
flood tide, at Hell Gâte, just below Flood rock, and midway between 
Flood rock and Long Island shore, is juatifled in assuming that tha 
schooner is proceeding under wind and tide alone, when the lug is 
not visible, and has failed to respond to the steamer' s whistlea. 
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Scudder â Carter, for libellants. 

T. G. Cronin, for respondents. 

Benedict, D. J. This action is brought by the owners of the 
Bchooner Jennie M. Carter to recover of the steam-boat Mor- 
risania the damages caused by a collision between those two 
vessels that occurred at Hell Gâte on the twenty-first day of 
December, 1870, 

The following facts are either undisputed or proved by the 
weight of the évidence : The time of the collision was early 
in the morning, while it was still dark. The place of the col- 
lision -was just below Flood rock, and about midway between 
Flood rock and the Long Island shore. The tide was flood, 
and the wind was light. The Morrisania was a passenger 
steam-boat, proceeding upon her regular trip from Harlem to 
New York, touching at One Hundred and Nineteenth street, 
and at Astoria dock. At the time of the collision she was Cross- 
ing the river from One Hundred and Nineteenth street to Asto- 
ria dock. The schooner was proceeding towards the Sound in 
tow of the tug Trojan, running at a speed of from five to six 
knots per hour. The tug was on the starboard side of the 
Bchooner, and aft. The spanker of the schooner was set, and 
her mainsaU partly up, being in the act of hoisting it, so that 
the tug was not visible to one approaching from the port. 
The schooner's red light was seen by those in charge of the 
Morrisania when the steam-boat was in the neighborhood of 
Little Mill rock; but there was nothing then visible to the 
Morrisania to enable her to détermine whether the schooner 
was _5roceeding by wind and tide or by steam. Two whistles 
were then blown to her from the Morrisania, and the boat 
elowed. No answer tothe signais being received by the Mor- 
risania, she started again, upon the supposition that the 
schooner was proceeding by wind and tide, and with the 
intention of crossing ahead of the schooner. As the vessels 
approached near to each other the schooner was discovered 
to be proceeding by steam, but it was then too late to avoid 
collision. The Morrisania succeeded in getting part way 
across the course of the schooner, when she was struck by the 
schooner in the starboard wheel. If the schooner had been 
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pïoeeeding by wind and tide, the Morrisania could havê gone 
fthead of the schooner without risk of collision. Prooeed- 
ing as the schooner was, it was not possible for the Morris- 
ania to cross her bows in safety, nor was it possible in that 
locality, with a flood tide, for the steam-boat to stop after 
she had cause to suspect that the schooner was moving by 
steam, and before she reached the schooner. 

From thèse faots the conclusion . follows that the collision 
was not caused by any fault on the part of the Morrisania. 
The schooner was at Hell Gâte in a flood tide, with sails up. 
The locality was dangerous. The Morrisania was upon a 
well-known course, which crossed the course the schooner 
was taking. Schooners pass the gâte sometimes by wind 
aûd tide, and sometimes they are towed. The schooner's 
red light was seen in lime by the Morrisania, and she was 
then entitled, upon inquiry, to be informed whether the 
Bchooner was proceeding by wind and tide, or by steam. 
That inquiry was put by the two whistles blown on the Mor- 
risania. Eeceiving no signal in return was, under the cir- 
cumstances, équivalent to an answer that the schooner was 
proceeding by wind and tide. The Morrisania had the right 
to présume that, if a tug was towing the schooner, the signal 
given by the Morrisania would be replied to. When no reply 
was received she was justified in assuming that the schooner 
was proceeding by wind and tide. 

Under such circumstanees it was no fault in the Morrisa- 
nia to attempt to pass ahead of the sailing vessel. The fault 
that caused the collision was the omission to reply to the sig- 
nais which the Morrisania gave, in time, for it oannot be 
doubted that if thèse signais had been replied to by the tug 
the collision would not hâve oecurred. The case is not that 
of a steamer pressing on while in doubt. The schooner's 
light was in plain sight and the schooner within easy hear- 
ing distance. The signais were loudly blown on the Morris- 
ania, and the lights were plainly visible to the schooner. 
When, under such circumstanees, no reply was made to her 
signais, the Morrisania was not called on to doubt, but waa 
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justified in assuming that the schooner was proceeding under 
wind and tide, and in acting, upou that assumption, as she 
did. 

The libel must be dismissed and with eosts. 



BuBT V. The Steam-Boat Nevada. 
{District Court, E. D. Ne-J) York. July 16, X880.) 
1. Collision — NBGLiaEircB. 

Oscar Frisbie, for libellant. 

Beebe, Wilcox dk Hobbs, for claimant. 

Bbnedict, D. J. The évidence shows that the lighter 
Martin, beating in the East river with a fresh breeze from 
the eastward and an ebb tide, stood over towurds the New 
York shore across the course of the ferry-boat Nevada, then 
coming down the river not far from the middle thereof . After 
having crossed the course of the Nevada, the lighter went 
about at a considérable distance from the New York shore, 
and so close to the Nevada as to make it impossible for a 
collision to be avoided by any manœuvre on the part of the 
Nevada. 

The excuse given in behalf of the lighter, for going about 
when she did, is the existence at the time of an eddy along 
the New York shore, which, it is contended, made it impru- 
dent for her to continue her tack towards the New York shore. 
The excuse is not sufficient. There was an eddy along the 
New York shore, but it was not such as to render the lighter 
unmanageable. She could bave gone on in the eddy and 
hâve made her tack nearer the New York shore in safety. 
This it was her duty to do under the circumstances, and con- 
sidering her proximity to the ferry-boat then approaching in 
plain sight. The failure of the lighter to keep on further 
towards the New York shore, as she might hâve done with 
safety, and not any fault on the part of the ferry-boat, was 
the cause of the collision. 

Libel dismissed, with costs. 

[End of Cases in Vol. 3.] 



